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GRAM-NATTAM. 

There are probalily fewer things which 
give a Revenue Officer more trouble than a 
disputed village site or gr&m-nattam. Owing 
to the unsettled state of the law on the sub- 
ject, or rather owing to the absence of any 
law regulating the enjoymentof suchland, we 
find that Divisional Officers have each their 
individual crotchets regarding the question, 
and in one district it may happen that each 
independent officer acts in regard to such 
lands in a different manner. The result is 
that many suits are filed in the Civil Courts, 
a feeling of insecurity is raised amongst the 
village ryots, and but too often the richer 
inhabitants of the village contrive to mono- 
polize ^ greater part of the land set apart 
for building purposes to the exclusion of the 
poorer villagers. We now proppse to show 
the importance which is attached to this 
question, and to offer some suggestions 
regi^ding the changes we wish to see 
'^filtablished. 

The most memorable of any of the numer- 
ous disputes which have arisen regarding 
grIUn-nattam are those which gave rise to 
the disturbances in South Arcot in 1840- 
41, during the Collectorship of MrT Ashton. 
This gentleman issued an order in which 
Tahsildars were directed to levy tax on all 
village nattam lands not specially exempted 



in the Pymash accounts, whether occupied 
for houses or for backyards. The publica- 
tion of this order excited great dissatisfac- 
tion amongst the ryots who were assembled 
for the jummahbundy. In Trikalore and 
Trinomally Taluks the ryots refused to 
accept their puttahs, and it was only by 
summary punishment that the Tillage Moni- 
gars were iitduoed to take the puttahs for 
distribution to the ryots. In Chetput Taluk, 
(then part of South Arcot,J the disturbance 
reached its culminating point; not only did 
Uie ryots refuse to accept their puttahs, 
but the Monigars and Cumunis refused to 
do so also. Mr. Ashton's authority was 
publidy defied, and he was interrupted in his 
jummahbundy cutcherry by a crowd which 
pelted him with sand, and compelled him to 
beat an ignominious retreat to an Indigo fac-. 
tory. Mr. Ashton appears to have been 
panic-struck, and cancelled the obnoxious 
order; but finding that even this concession 
failed to reduce the ryots to a peaceful atti- 
tude, he threw up his cards and expressed to 
Government his inal^ility to restore the dis- 
trict to order. Mr. Dent was tiiien sent to 
South Areot as a Special Commissioner in 
order to pacify the cultivators, which he only 
succeeded in doing by the publication of 
the following order : — 

PROCLAMATION. 
The nattam or land set apart for the sites of 
yiUages has been, exempt from tax from time im- 
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memorial, and such exemption is recognized in 
the Pymash accounts of this district, whether 
occupied by the sites of houses or backyards at- 
tached to such houses, the extent of land occu- 
pied by each individual being restricted. In con- 
formity with the above understanding, and with 
a view to satisfy any doubt which may have exist- 
ed, it is hereby published for general information 
that portions of nattam occupied by houses and 
backyards shall be exempt from all tax whatever, 
althoQgh tho said buckyards, as is usual, may be 
cultivated with tobacco and vegetable for the 
«8e of ^ oooiipa&t». And although it is not the 
wish of GoverQment that cultivation should be 
carried on to any extent in the nattam, still as it 
is the practice in many villages to cultivate por- 
Uatm of nattam besides the spots occupied as 
baeky^dl^ all ^oh cultivation ^hall eontinue 
to be charged according to the provision^ of 
the Hookamnamah with the highest rate of 
Poonjah teerwah of the village. In some villages, 
eitiier from insufficiency of nattam or other 
causes, ryots have erected houses and enclosed 
backyards in teerwaput land without the per- 
mission of the Sircar. Grround so occupied is 
clearly liable to the survey assessment fixed on such 
land; but as the imposition of the tax now may 
press hardly upon some individuals, the tax upon 
such houses and backyards as are actually now 
in existence will be remitted, provided the extent 
of such backyards is not greater than that allow- 
ed by the scale for granting manimaup sanc- 
tioned by the Board of Revenue and Government 
in Fusly 1243, but no teerwaput land hereafter 
taken for buildings or backyards without the 
permission of the Sircar will, on any account, be 
exempt 

All tax levied on houses and backyards in Fusly 
1250, contrary to the rules above recited, will be 
remitted and struck out of the account. 

(Signed) J. DENT, 

Conimdsiiotier. 

From the above order, -which we have 
given verbatim, three things will be appa- 
rent;— first, that all nattam lands, whether 
ocenpied by houses or backyards, are exempt 
from assessment, provided that the extent 
to which each individual is restricted was 
not exceeded ; second, if that extent were 
exceeded and land intended for building 
was improperly used for cultivation, the 
Bevenue authorities had no power to deprive 
the parties of possession, but could only levy 
a high rate of tax ; third, that assessedlands 



which up to date of the order had been con- 
verted into building sites should in future 
be exempt from the tax leviable on the 
land. In order to be able to judge of the 
effects of this order, it will be advisable to 
discuss the meaning which we understand 
to be conveyed by the term "nattam lands." 
These lands are lands set apart and exempt- 
ed from assessment in order to pro\ade the 
cultivators of Government lands with sites 
for building villages. It appears to us that 
each ryot is equally entitled to a site for 
bii^lding his house, and, supposing that there 
is no available nattam land, it is the duty 
of the Revenue authorities to provide him 
a site free of expense. In conceding this 
ri^t, however, we cannot avoid using the 
argument in an inverse way, and urging 
that the land thus set apart is set apart for 
building only, and that when cultivated the 
ryot requiring a site has a stronger claim to 
the nattam improperly cultivated by another 
than to assessed land lying outside the 
nattam. At present the disputes arising 
&om improper possession of nattam land 
are endless. Land reserved for village sites 
is used indiscriminately for cultivation, for 
cattle-sheds, for storing rubbish and refuse, 
&c. Wealthy ryots obtain possession, by sale 
or by transfer, of a large proportion of the 
village houses or sites. The Revenue Officer 
is powerless to disturb the possession. A 
poor ryot claims land for building a house, 
and founds his claim upon the fact of pos- 
sessing no site for the purpose, or else of 
having in former times owned the site either 
himself or through his ancestors. The claim- 
ants have to be referred to a Civil Court, 
although it is apparent that the claim is one 
which the Divisional Revenue Officer ought 
to be empowered to decide. We are of 
opinion* that all disputes regarding nattam 
lands should be expressly removed from the 
jurisdiction of Civil Courts, and that the 
Revwiueauthorities shouldbe empowered by 
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law to decide tliem equally as they are em- 
powered to decide suits regarding the oflB^ces 
and claims of village servants. The very 
name of garm-nattam implies the object 
for which the land is intended, namely, for 
the erection of a village: As long as the 
land is employed in that object, the villagers 
should be undisturbed ; but as soon as the 
land is misemploj'od by the conversion into 
cultivation of what is intended merely for 
building, so soon we think should the 

• occupier lose all right to the possession of 
the land from which the Revenue autho- 
rities should be empowered to summarily 
eject him. We have heard it proposed 
to impose an extraordinary tax on all nat- 
tam lauds misemployed for cultivation, and 
so, in iact, to prohibit their use for any other 
purpose but for that of building. We do not, 

. however, think that this gw^ould be suflScient. 
We would urge that it be distinctly laid down 
that the right of Government in all nat- 
tam lands i^ paramount, and that those lands 
can be resumed by the Government as soon 
as they are misapplied in such way as the 
Government pleases. To impose a prohibi- 
tory tax would no doubt have the effect of 
restricting the cultivation of village sites,but 
it would be doing it on a different principle, 
and would be recognizing the. right of the vil- 
lager to do what he likes with nattam lands, 
provided only he pays the extraordinary 
assessment. The shoi^t account we have 
given of the South Arcot riots shows the 
importance attached by villagers to their 
gram-nattam lands, and wc do not doubt 
that the reforms we propose would at first 
meet with considerable opposition. It must, 
however, be remembered that the order of 
Mr. Ashton above alluded to was calculated 
to benefit Government only, whereas the 
reform we advocate is to benefit the people 
liiemBelTes. The opposition it would meet 
with wotdd probably come from the more 
wealiliy and influential ryots, whose object 

it 18 to monopolize as much of the village 



site as they can, and thereby to exclude from 
enjoyment erf the cultivable land attached to 
the village as many rivals as possible. Under 
the present state of things it is possible for 
a wealthy ryot to own the entire space of 
ground allotted for village site if it so happen 
; that he can induce his fellow-villagers to 
I alienate the sites or houses in their posses- 
•feion by sale, gift, or transfer. That this state 
of things exists in many villages is an un- 
doubted fact. One family often raises itself 
above the other ryots, and becomes the vir- 
tual possessor of the whole site. It is appa- 
rent that this is a state of things which is 
entirely opposed to what ought to exist, 
and it is a state of things in our opinion 
which we believe has to a certain degree 
been brought about by the proclamation of 
Mr. Dent, above quoted. This proclama- 
tion, by merely penalizing cultivated nattam 
lands by the imposition of the highest i>oon- 
jah assessment, in reality affords no check to 
themisapplication of village sites. We are not 
awai'c that this tax is generally levied, and, 
even if it were, it is so small, that the penalty 
would be of no avail. We would wish to 
see it clearly laid down that whoever may 
be the temporary occupier, the possession of 
the land still remains vested in the Govern- 
ment. The occupier should merely be allow- 
ed to hold the land upon trust. At pro- 
sent this possession is a rock upon which 
many Revenue Ofiicers split. Gr^m-nat- 
tam lands, even if left vacant, are gene- 
rally used in some way or another, either 
for the deposit of sweepings or for cattle- 
sheds. If a ryot lays claim to any of 
such vacant land, his claim is met by an op- 
posing one, namely,that of the possession of tho 
villager who places his sweepings or ties up 
his cattle on the ground. Many oiBcers 
do in fact treat this as an actual possession, 
and reftise to give the land to the applicant 
who requires it for building puiposes; othei*s 
again, and, we think, rightly, consider such 
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a use of tbe la&d to constitute no possession, 
and order the land to be given to the ap- 
plicant who requires it for the purpose for 
which it was intended. In cases of this 
kind, however, the Revenue Officer's order 
is generally reversed by the Civil Courts, 
which regard this as a bond fido possession. 
The right of Government to nattara lands 
becomes, therefore, in truth no right at all, and* 
the misapplication of the land of the stronger 
or more wealthy ryot becomes a constant 
means of oppression to the poorer and weaker 
villager. What we advocate, in the interests 
of the country at large, is that the practice 
should be uniform, and should be of such a 
nature as to protect the absolute right of 
Government to dispose of gr&m-nattam 
lands for building purposes only. 



CORRESPONDENCE. 



To the Edii&r of tJie Madras Uevenue Eegisiei: 
Sib, 

I have just become a subscriber to the Ma- 
dras Jurist and Revenue Begwter, and request your 
assistaDce in a difficrdty which occurred to me 
in reading the report of the case before tbo 
Privy Council in the Revenue Register of 1 5tii 
September 1869, the Neikarapata Agraharam 
tenure. 

The plea of the defendant of " no jxu^Lsdic- 
tion'* has been overruled by the Lords Justices 
on the ground that the agrah£u*am was not one 
conferred by the Governor iu Council, and that, 
therefore, the case was not one contemplated by 
Regulation IV of 1831, and that it was couso- 
qnently Vithin the jurisdiction of the Civil Court. 

But I find that tbe provisions of Regulation 
IV of 1831 wore extended to the case of similar 
grants which, having been made by any Native 
Government, have l^u confirmed or continued 
by the British Government by Regulation 
XXXI of 1886. 

It would appear that the Neikarapatu Agra- 
haram was such a native grant, and, being such, 
that the jurisdiction of the Civil Court was 
barred. 

Hoping to see the explanation of this in the 
columns of the next Register^ 

I am, Sir, 

Yours faithfully, 

M. C. S. 

OOTACAMaND, \ 

2m Ocivbci' 1669. J 



We must apologize tor not having attended to this 
letter earlier. It got misplaced among our papers, and 
was thns lost sight of. As to the enqairy of our oorres^ 
pendent, we have reason to think that Connsel nnac- 
conntablj failed to urge the point in Privy Council. — 
Ed. R. B, 



HIGH COURT— MADRAS. 



Scotland, C. J., and Innbs, J. 
Landlord and Tenant — Puttah — Right of occu^ 
pancy — Alienation, 

A muttadar brought a suit for the recovery of his 
land from the mortgagee of his tenant, alleging 
that his tenant had no alienable interest in ii. 
The Civil Judge found that the tenant was a 
puttadar, and had, as such, a right to alienate it. 

Held (confirming the decision of the Civil Judge) 
that the tenancy of an ordinary puttadar, when 
properly created, entitles the tenant to the right 
of occupancy for the purpose of cultivation until 
default of payment of rent, and that it may be 
determined upon such default under Section 41 
of Act, VIII of 18C5, or ai any time of the land' 
lord's acceptance of a surrender by the tenant 
in uniting under Section 12 ; thai such right is 
assignable as a mortgage security, or otherunse^ 
like any other interest in land, when there is no 
express agreement between tJie landlord and 
tenant to the contrary ; that the assignee can 
claim no other rights than those possessed by the 
tenant ; that he cannot throw the burden of the 
mortgage debt upon the landlord, his only sectn- 
rity being the titie and interest of the tenant ; 
andihatonthe legal determination of the tenancy, 
he should look to the tenant for payment of 
wJkU may be due. 

fif. A 126 0/1869. 
Yeucataramier v, Anautha Chetty aud another. 
This suit was brought by the plaintiff to 
recover certaiu land attached by second defend- 
ant iu execution of a jndgm^t-debt payable by 
first defendant. Plaintifi' stated that d years ago 
first defendant leased the property, agreeing to 
surrender it on demand, and further that in 
Fusly 1274 first defendant relinquished the pro- 
perty as being unable to cultivate it. l^'irst 
defendant was ex parte. The second defendant 
pleaded thatfirst defendant, who enjoyed the pro- 
perty under a puttah, had a proprietary alienable 
right ; and that, even if the relinquishment did 
actually take place as alleged by the plaintiff, 
it was one subsequent to the mortgage, on 
which the second defendant's decree was passed. 
The District Mnnsiff of Tripatur decreed 
for plaintiff on the ground that the first defend- 
ant's tenancy was one at will, ajid the second 
defendant's mortgage was invalid. The Civil 
Judge in appeal found that the first defeiidant 
was not a mere common tenant but a puttadar, 
and, as such, be was competent to mortgage his 
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land. He was of opinion also that his (first 
defendant's) subsequent relinquishment was a 
fraud upon the mortgagee ; that no actual sur- 
render took place; but that, if the plaintiflf 
desired to take possession on the ground that 
the first defendant ceased to hold the land, he 
could only do so subject to the mortgage in- 
terest which the firsb defendant created, that 
is, by paying off the second defendant's mort- 
gage. The plaintiff presehted a special appeal 
to the High Court, who delivered the following 

Judgment: — 6th December 1869. 

This was a special appeal from the decree of 
the Civil Judge of Salem reversing the decree 
of the District Munsiff in a suit in which the 
plaintiff sought to invalidate the attachment 
at the instance of second defendant of certain 
land, as being the property of the first defend- 
ant, in enforcement of a decree for the sale of 
the land in satisfaction of a debt secured by a 
mortg^Q executed by* the latter to second 
defend^t. 

The effect of the decree of the Civil Judge 
was to dismiss the plaintiff's suit. 

The plaintiff claimed as mnttadar, and stated 
that the first defendant liad been merely his 
tenant-at*will and oould not encumber the land 
with the mortgage to second defendant. The 
District Munsiff found that there was only a 
tenancy-at-wiU, but the Civil Judge came to 
the opinion upon the evidence that first defend- 
ant was the registered holder of the laud, and 
that plaintiff had no right of re-entry so long 
as the assessment was regularly paid, or until 
first defendant gave in writing a surrender of 
the land ; that the first defendant had, therefore, 
an interest which he could mortgage, and which 
was not determinable after the mortgage by a 
surrender on the part of the first defendant 
without payment of the mortgage- debt. 

The ground of special appeal relied upon at 
the hearing was, that the first defendant had 
no tenant right or iftterest in the land of which 
he conld make a transfer or mortgage valid as 
against the plaintiff, his landlord. Now, his 
tenancy has been found by the Civil Coart to 
have been that of an ordinary puttadar, and 
we apprehend the established general rule of 
law in this Presidency to be that such a tenancy 
when properly created entitles the tenant to 
tite right of occupancy for the purpose of cul- 
tivatioD, nntil default in payment of the stipu- 
lated rent at the time it becomes due, and that 
it may be determined upon such default nnder 
Seolaon 41 of Madras Act YIII of 1 865, or at any 
time by the landlord's acceptance of a surrender 
hf the tenant, which is required to be in writing 
tgr Section 12 of the same Act. The first 
ifafendant, then, had clearly a right to hold the 
h/sA fie tenant for a conditional term ; and we 
■ee^ no reasoi^ why that right should not be 
-liB^^iiaUeaa a mortage secority or otherwise, 



like any other interest in land, when there is 
no expresfe agreement between the landlord and 
the tenant to the contrary, nor are we aware 
• •f any authority prohibiting it. The assignee 
can claim no other rights than those possessed by 
the tenai«t, and is subject to the same conditions 
and obligations. He can never, as the Civil 
Judge seems to have thought, throw the bur- 
then of the mortgage-debt upon the landlord. 
His only security is the title and interest of 
the teuant, and, as soon as the tenancy has 
been legally determined, be can only look 
to his debtor (the original tenant) for pay- 
ment of what may be due, and, of course, 
the purchaser of the right, title, and interest of 
the original tenant at a sale in execution of 
a decree for the mortgage-debt could claim 
nothing from the landlord that the tenant would 
not have been entitled to claim, and would be 
liable to the rent and to be ejected if he failed 
to pay it. 

In the present case, the tenancy of the first 
defendant appears to have been a valid and 
subsisting one when he executed the mortgage 
assignment to the second defendant ; and we 
are ol opinion that it was effectual to pass, 
as it purports l4» do, the rights and obligations of 
the first defendant as tenant of the land, and 
that the verbal surrender by the first defendant 
after the assignment was known to the plaintiff 
cannot be relied upon as rendering it void. 
For these reasons the decree appealed from 
must be affirmed. 



HIGH COURT— CALCUTTA, 



Peacock, B., C. J., akd Macpherson, J. 
S. M. Padamaui Dasi v, S. M. Jagadamba Dasi. 

Landlord — TenarU — 8 AnnOf Clause 14 — Act VII of 
i847 — Claim far Bent. 

Two daugJUerSf as cO'paii}ter8, were oicnere of cer* 
tain proj^erty, ea^ch Jiavlng an eight'O/rma sha/re 
tlierem. On June '60ih, 1868, they executed a lease 
of the property, in which it was provided that a 
montldy rent should he paid in separate payments 
to each of tJie two owners respectively, theygimng 
separate receipts for the same. The tenant ha/uing 
failed to pay rent, one of tJie oumers brought a 
suit for her sliare in lier own name only, and 
obtained a decree. In execution ef this decree, she 
seized and sold property belonging to the tenant. 

The sale took pUice on the 12th of February 1869, 
On the 15th of February the other owner brought 
an, interpleader-suit, the tenant having lihemse 
failed to pay rent to her. She claimed to have 
what was due to her paid out of the proceeds realiz* 
edby the sale wider tlie decree. Held, tliai she 
was not entitled to have it so paid. 

^Helb aZ«o,jper Peacock, 0. J.— 2%e Statute, 8 Anne^ 
Clause 14^ does not apply to this cotmtry. 
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Held, U tvonld not at any rate apiily to a ca^e in 
which a claimant seeks to enforce payment of her 
rent froni another creditor for rent^ evcfti if it would 
icliere the claim was against an ardiiiary execution' 
creditor. 

This was a case referred for the opinion of the 
High Court by the 2nd Judge (Mr. N. Thomson) 
of the Small Cause Court. The case was stated as 
follows ; — 
■ ** On the death of Rasmani Dasi, her two daugh- 
ters, Padamani and Jagadamba» inherited certain 
immoveable property situate in Calcutta, including 
an upper-roomea house and premises, No. 2, Pol- 
lock Street. No partition of the property has been 
made, but each of the daughters, as co.partuers, 
possesses an eight-anna share therein . Ouths 80th 
Juno 1868 a lease of the house and premises afore- 
said, for a term of three years, was executed by Pada- 
mani and Jagadamba in favour of W. J. Rowe, in 
which lease it was provided that a monthly rent of 
Bupees 215 should be paid by the tenant, in separate 
payments of Rupees 107-8, to Padamani and Jaga- 
damba respectively, who were to give separate 
receipts for the same. Rowe having failed to pay 
rent £o Jagadamba in accordance with the terms 
of the lease, a suit for the half share of the rent, 
which has accrued due to her up to the end of 
December 1868, was brought by Jagadamba in her 
own sole name, on the 14th January 1869, in 
which she obtained a decree for Rupees 485-12 
inclusive of costs, in execution whereof she seized 
and sold property belonging to the tenant. The 
net sum of Rupees 677-13 realized by this sale is 
at present held by the Court in deposit. The sei- 
zure in execution took place on the 30 th January, 
and the sale on the 12th February 18(59. Mr. 
Rowe having likewise failed to pay rent to Pada- 
mani, the latter, upon the 15tQ February, three 
days afler the sale in execration of Jagudamba's 
decree, under the provisions of Section 8tf, Act IX 
of 1850, and the 35th Rule of Practice of the Cal- 
cutta Small Cause Court, brought an interpleader- 
suit, in which she claimed a sum of Rupees 645 
as due to her for six months' rent of the said 
house from July to December 1868 at Rupees 107-8 

Eer mensem, and sought that it might be paid to 
er out of the money realized by tlie sale in execu- 
tion of Jagadamba's decree. At the hearing of 
this interpleader claim it was argued in Pada- 
mani's behalf that Jagadamba, havnig elected the 
remedy of a suit for rent, stood in no different 
position from any other iudgment-creditor in 
executing her decree ; and that the claim of Pada- 
mani as a landlord interpleading to enforce her 
right of lien over the property of the tenant for 
rent, was a preferable claim to that of any mere 
judgment-creditor. On behalf of Jagadamba it 
was replied that her rights as landlord were the 
same as those of Padamani ; that these rights were 
not altered by thp legal steps she had taken ; and 
that, having used greater diligence in enforcing 
her rights by suit and by execution, she was 
entitled to retain what she had recovered. It was 
farther contended on her behalf that she had not 
seized all the property of the tenant in execution 
of her decree ; and that Padamani's claim might 
have been satisfied out of what remained. It 
appeared in evidence that a horse belonging to 
the tenant^ which was upon the premises at the 
time of the ezecation, had not been taken ; and 
that some time after the same horse was seized in 



execution by another creditor, and realized a sam 
of Rupees 150. Therowas no evidence that any 
other property was left on the premises. I was of 
opinion that Padamani, as the owner of an eight- 
annapharein the property in question, was entitled, 
under her interpleader, to a moiety of the sum 
realized under Jagadamba's execution ; but Jaga- 
damba's attorney, being dissatisfied with my order, 
has asked that the case might be referred for the 
opinion of the High Court, as to whether, under 
the circumstances above stated, Padamani is enti- 
tled to any, and, if to any, to what portion of the 
sum realized by the execution-sale at the instance 
of Jagadamba. Subject to the opinion of the High 
Court on the question referred a judgment has 
been recorded in favour of Padamani for Rupees 
336-6-3, being one-half of the sum realized under 
Jagadamba's execution." 

Mr. Brayison, for the plaintiff, contended that 
Jagadamba's execution was not valid under the 
Statute 8 Anne, c. 14, which he submitted applied 
to this country. 

Mr. Kenyicdy for the defendant. — This is not to 
bo dealt with as a case of Euglish law. Tiie Statute 
of Anne does not apply in this country, and the 
claim cannot be made : Caivler v. Chaplin,* The 
goods of third parties on the premises of the tenant 
are not disti*ainable for rent under Act VII of 
1847 : JJwarhinath Biswas v. Udditchuni Addy,f 
The right of distress did not exist in Calcutta 
until introduced by Act VII of 1847. By English 
law it is immaterial whether the execution be 
against the tenant or any other person. 

Mr. Branson in reply. — The Sheriff should have 
retained a year's rent out of the proceeds of goods 
Seized in execution :' Amitt v. GamettX Notice 
that a year's rent is due may be given after 
removal of the goods : Yates v. Batledge,% The 
principle is that the rent must be paid in any case. 
Th3 fact that the plaintiff has a co-landlord makes 
no difference. 

The following was the opinion of the High 
Court : — 

Peacock, C. J. — It appears to me that the plain- 
tiff Padamani is not entitled to claim one-half of 
the sum realized under Jagadamba's execution. 
If she is entitled to half, I see no reason why she 
is not entitled to the wholc^ because she was a 
landlord entitled to the rent, and Jagadamba was 
an execution-creditor. I sefe no greater reason * 
why Padamani should be paid her rent out of the 
proceeds of the execution than that Jagadamba 
should be paid her's, even supposing that the 
Statute of Anne is applicable to houses f^d lands 
situate in Calcutta. Although the law of England 
has been introduced into Calcutta, it is not every 
law of England that was so introduced. It appears 
to me that the Statute of Anne was applicable to 
lands and houses locally situate in England, and 
that Act, like many other Statutes which apply to 
lands in England, was not part of the law of Eng- 
land, which was introduced into Calcutta. If it 
were necessary ta determine the question on that 
ground alone, I should hold that the Statute of 
Anne did not apply. By Section 89 of the Small 
Cause Court Act, Act YII of 1847, which regulates 
distresses for small rents in Calcutta, was ext^ded 
to the recovery of idl arrears of rent, not exceed- 



• 2 Ezch.. 503. 
t n. J., N. S., 361. 
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ing Rupees 500 ; and by a subsequent Act* this 
law has been extended to rents not exceeding 
Rupees 1,000. By virtue of the provisions of these 
three Acts taken together, no distress, except 
under the provisions of Act VII of 1847, can be 
levied for arrears of rent not exceeding Rupees 
1,000. If Jagadamba had proceeded under Act 
YII of 1847, and had applied to the Small Cause 
Court to issue a warrant for the levy of the amount 
due to her, she might have seized, under the war- 
rant, all the goods which she did seize under her 
execution. Those goods might have been sold ; 
and, under the provisions of Section 4 of Act VII 
of 1847, the whole amount of the produce must 
have been applied in satisfaction of the sums, for 
which the distress had been levied under the war- 
rant, that is, Jagadamba's distress. It appears to 
ine that the Statute of Anne does not apply to a 
case like this, in which the claimant was seeking 
to enforce payment of her rent, not against an 
ordinary execution -creditor, but against another 
creditor for rent. 

Macfuebson, J. — Without expressing any opi« 
nion as to whether the Statute of Anne does or 
does not apply to Calcutta, I am of opinion that 
it does not apply to this case. The words of the 
Statute of Anne are that goods are not to be taken 
in execution, unless the party, at whose instance 
the execution is sued out, shall, before the removal 
of the goods from off the premises, pay to the 
landlord such sum of money as is due to him for 
rent, provided the arrears do not exceed one year's 
rent. The first question in this case is, who is the 
landlord ? It appears to me that Jagadamba was 
as much the landlord as Padamani, and that the 
provisions of the Statute of Anne cannot apply .to 
a case like this. 

Peacock, 0. J.— We shall answer the question of 
the lower Court by stating that Padamani is not 
entitled to any portion of the sum realized by the 
execution-sale of Jagadamba, and that Jagadamba 
is entitled to her costs of this reference. — Bengal 
Lata Reports, Vol, III, Part XIII. 



NORMAK AND JaCKSON, E., J. J. 

Bhlro Chandra Mozoomdar and others (decree- 
holders) v. Ramundas Mookerjee and others 
(judgment-debtors. )t 

Mesne Profits — Cultivating Byot. 
VThen a cultivating ryot is ejected hy his zemindar, 
the mere rent of the land realized by tlie zemindar 
from another tenant is not necessarily tJie measure 
of the damage sustained by the ryot, and recovei'^ 
able hy him as mesne jprofits, 

Baboos Mahini Mohan Roy and Oopal Lai Mitter for 

appellants. 
Baboo Srinath Das for respondents. 

The facts are suflBciently clear from the judg- 
ment of 

NoKXAN, J. — ^The plaintiff in this suit obtained a 

decree for possession with wasilat, or mesne pro- 

, fits. In execution, the lower Court awarded, by 

way of mesne profits, a sum equivalent to the fair 

and reasonable rent of the entire land, not only of 

♦Aij^XXYIof 1864, 8. 4. 

flilKwTlaneonB Special Appeal, No. 639. of 1868, from a deciee 
otttm QSUMing Judge of Dinagepore, dated the 17th August 
18% • mwn d tn g a decree of the BaDordinate Judge of that dia- 
itk^ dateclllie (tb Mar i868. 



that which was actually occupied by ryots, but also 
of that which was not cultivated, but which the 
lower Court thinks might have been cultivated or 
let to tenants by the defendants. 

In special appeal it is objected that the calcu- 
lation of wasilat proceeded upon a wrong princi- 
ple. It is urged that the plaintiffs prior to, and at, 
the time of dispossession were cultivating ryots, 
and that if they had not been wrongfully dispossess- 
ed from the land, they would l^ve rtialized an 
amount of profits far exceeding that which the 
defendants bad realized. 

It is urged very ingeniously and sensibly by the 
vakeel for the appellant that in a suit by a ryot who 
is dispossessed by the zemindars, the mere amount 
of rent received by the zemindar during the period 
of dispossession is no measure of the damages 
sustained by such ryot by bein^ dispossessed. 
It was pointed out that if the ryot held at the full 
rate of rent capable of being realized from the land, 
and the zemindar after dispossessing him should 
let the land to other people at the same rate, and 
if, in assessing the wasilat or damages, the rent 
payable to the zemindar were deducted, and the 
saruiijami or collection charges were likewise 
allowed, as has been done in this case, the ryot, 
though he might have sustained serious injury 
and loss by being turned' out of the land and de- 
prived of his means of making a livelihood, would 
actually get nothing from his landlord. There- 
fore it follows that the amount of rent collected 
by the landlord is not necessarily the measure of 
damages. In Sedgwick on Damages* it is said 
that in an action of trespass for mesne profits, 
which is an action for damages, •* the jury are not 
** confined in their verdict to the mere rent of the 
•* premises, but may give such extra damages as 
" they think the particular circumstances of the 
** case demand. So in an early case in England, 
" Goodtitle v. Tombsf it was said : The plaintiff 
" is not confined in this case to the very mesne 
" profits only, but he may recover for his trouble. 
" I have known four times the value of the mesne 
** profits given by a jury in this sort of action of 
" trespass ; if it were not so, sometimes complete 
" justice could not be done to the party injured." 
The difficulty which the special appellant has to 
contend against is, that he nas not put his case in 
the way in which it is now put by his vakeel. He 
has not asked for, or obtained, any decaree or order 
for the assessment of his damages on the footing 
on which, he now says, they ought to have been 
assessed. He has sued for and obtained a decree 
for mesne profits only, and has accepted without 
objection a remand directing an enquiry into the 
amount of the mesne profits. We can only take 
the decree as it stands, and, in so doing, we give to 
the plaintiff the mesne profits on the rent of the 
land upon the usual principle. There is, therefore, 
no ground for interfering with 4he decision of the 
Judge on this point. 

llie special appellant further contended that he 
being a cultivating ryot ought to have received 
the entire rent without any deduction of the sarun- 
jami or collection charges, because, if he had been 
occupying the land, he would have realized the 
rent, and the collection charges would have cost 
him nothing. 

• 4th Bditiou, 186, 
t 8 WilB., HI. 
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Unfortunately for the special appellant there 
are two decisions given by the Judge on two sepa- 
rate appeals from the same judgment passed by 
the first Court. He has only appealed against one 
of these judgments, and it is in the judgment which 
is not brought before us that the Judge made an 
order allowmg sarunjami. We need not, therefore, 
pronounce any opinion on that point. 'J'he appeal 
will be dismissed ; but, under the circumstances, 
the parties will pay their own costs. 

Jackson, J.— I also think that the appeal should 
be dismissed. The mesne profits awarded are the 
damages which the judgment-creditors sustained, 
as far as the evidence went. It may be that the 
plaintiff might have been entitled to a higher rate 
if he had pi^nced sufiiciont evidence. But he has 
not done this. — Idem. 



Jackson, L. S., and Makkby, J. J. 

Bf^'a Bash Bihari Lai Sing (one of the defendants) 

V. Nabayi Paddar (plaintiff) and others 

(defenoants.)* 

Suit for PosBeeeion — 8mad—Evidence— Special 

Appeal, 

In a 9uit fiyr recovery of possesnon of certain land 
which theplaintiff clavmed under, and by virtue of 
a sanad (groAiU) from the zemindar, and from 
whi€^ he had been dispossessed by the defendants, 
the lower Appellate Court held that the execution 
of the Sanaa was not satisfactorily proved, but thai 
it was not a forgery, and thai there was otJier 
corroborative evidence (such as dakhilas produced 
b^ore it) to prove the cose of the plaintiff. 

Held, that when a cLaim is based upon a sanad, and 
the plaintiff fails to prove tlis execution of tJie sa/nad 
itself, he may prove his claim by other means. In 
a suit for mere possession, it is mvnecessary to state 
or to prow a particular tide. 

The reception of papers and documents by the lower 
Appellate Court, unless objected to at the time, 
ccmnot be made a ground of special appeal, 

Shiu Dual Puri v. Thakur Mahahir Prasadf and 
Bamdhan Chuckei'butty v. Komal TaraX distin- 
giUshed, 

• Special Appeal. No. 2.712, of 1868, from a decree of the 
Deputy Commiasioner of Manbhoom, dated the 18th July 1^6d, 
rcTenung the decree of the MuuaiiTof Ra^bimathpore, dated the 
aath of February 18«8. 



1 8 B. L. B., App., 8. 

IBatlkt and Hobhovse, 

J.J. 

Bamdhaa Chaokerbutty 

(plaiiitiif) V, Srimati Komal 

Tara (defendant}§ 

The Bfd ApHl 1869. 

Unless a ^intiff con prove 
the particular title set uphy 



HoBHOiTSE, T.— In this 
case the plaintiiFaUe^ifedtbat 
there was a shikmi taluk 
called Ran^jai Pal; that on 
the 2nd Falflfoon 1244 he had 
purchased from the proprie- 
tors of that taluk one drone 
of land within the taluk, 
andthatyiinderthe conditions 
of his purchase, he was what 

i. * , . ^ ...,,'.•' hecalUan-lagutATalukdar. 

Mm, hexsnot tntUled to a ^ying a rental of Bupces 8 



This was a suit to recover possession of certain 
land, and also for damages to certain timber cut 
and taken away by the defendants which stood 
upon the said land, upon the allegation that the 
plaintiff had obtained a sanad from the Zemindar 
(Rajah) under which he had obtained possession, 
from which he was subsequently ousted by the 
defendants. 



decree, 

Babo06 Jtomssk Chandra 
Mitter and NalU Chandra 
Sen for appellant. 

Baboo Srinath Baneryee for 
respondent. 



to the proprietors. He then 
went on to state that in 
execution of a decree against 
Ham Lochan Pal^ a represen- 
tative of a proprietor of this 
taluk, the defendant, spe- 
cial respondent, haa pur- 



• Bpeeial Appeal, No. S.887, of 1868, firom a decree of the Judge 
of lippera, dated the iltti August 1(m7, reversing a decree of the 
Principal 8u4r Ameen of that district, dated the 17th Febru- 
ary 18^7. 



chased the rights of the said 
Ram Lochan, and, under 
colour of an order of Court of 
31 St July IK66, had dispos- 
sessed the plaintiff of the one 
drone in question. 

The defendant denied that 
the plaintiff was the Ayguth 
Talukdar he alleged himself 
to be, and stated that the 
taluki lands in question 
were the propertv of Bun 
Lochan Pal, tne judgment- 
debtor. 

The first Court found that 
the plaintiff had been in 
possession of the lands since 
the year 1244. and inferred 
from thence tnat the plain- 
tiff was the AgguHi Taluk- 
dor he alleged himself to be, 
and gave him a decree for 
I possession. 

Bv the alleged document 
I of 1244, not the whole of the 
! shareholders, but certain of 
the shareholders of the 
: taluk, purported to convey 
i the lands in question as their 
, share to the plaintiff. It is 
I necessary to state this in 
, order to understand correctly 
the reasoning of the lower 
! Appellate Court's decision. 
i That Court says that it can- 
not give the plaintiff a 
I decree. First of all it says 
; that it cannot give him a 
decree, because it is not 
proved that the sharers in 
the taluk who were said to 
have conveyed the lands to 
the plaintiff; held those lands 
in separate portions. Nei- 
ther can the Appellate Court, 
it says, give the plaintiff 
a decree as an Agyuth 
Talukdar, because the plain- 
tiff's vakeel points out to 
him that the plaintiff does 
not now ca'l himself an 
Agyuth Talukdar, but a 
sharer in the original taJuk. 
Neither, the Appellate Court 
says, can it grive plaintiff a 
decree as a talukdar having 
a share in the talukf because 
the Court does not find any 
proof as to the extent of the 
share. Neither, the Api>el- 
late Court says, can it give 
the plaintiff a decree as an 
indei>endent talukdar, for 
that is not his position ; and 
in conclusion the Court says 
that in this case it finds no 
evidence as to the creation 
of an Agguth Taluk, nor 
any evidence as to the plain- 
tin's havinff purchased any 
such specinc shares in the 
taluk as entitled him to a 
decree. The lower Appel- 
late Court, therefore, dis- 
missed the suit with costs. 



In special appeal there vs 
in reality but one conten- 
tion before us, and it is thii* 
viz.. that when there was 
evidence on the record that . 
the plaintiff liad been in pos- ' 
session of the lands in dis- 
pute in some one capacity or 
other, for a period of some- 
thing like 32 Tears, it was 
incumbent on tne lower Ap- 
pellate Court to re-place the 
plaintiff in that possession, 
unless the defendant could 
show a better title, under 
which he could keep tJie 
plaintiff ont of such posses- 
sion. 

A great number of the 
precedents of this Court and 
of the Court of the JuilgCs 
of Her Majesty's Privy Conn- 
oil has been quoted to ms on 
the Question of possessiom 
and the effect of these pr^ 
cedents seems to us to be 
that, other things failing,po8- 
session is a good evidence 
of title unless some better 
evidence is shown, and we 
are not prepared to dissent 
from this proposition; but 
the question is, it seems to 
us whether it can be applied 
t* • the pi-eeent case, and weare 
of opinion that it cannot. la 
this case the plaintiff did npt 
come to Court on the ground 
simply of previouspossession 
of the lands in dispute, but 
came to Court upon a dis- 
tinct and a definite title, and, 
had that title been proved, 
had the plaintiff been put in 
possession under it, the effect 
of the decree would have 
been that the plaintiff would 
have been a tenant of the 
lands in dispute paying a 
quit-rent to the defendants 
representing the talukdars, 
and nothing more ; and under 
no liability to have his rents 
increased. Unless, therefore, 
the plaintiff was able to prove 
the case which he set up, we 
think he was not entitled to 
a decree, and he entirely 
failed to^rove that case. He 
produced a document of the 
year 1244, but he did not 
show whence that document 
came from, in whose custody 
it had been, and how he 
became possessed of it, nor 
did he even swear that he 
even became possessed of itT 
himself. Neither did be 
prove that he had been in 
possession of the lands in 
dispnte under the title of 
Agguth Talukdar which he 
set up, for the very persons 
who professed to have peid 
rents for the lands to the 
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The defence set up was that the jungle apper- 
tained to the mat (reut- paying) laud of the Kajab, 
and that, according to his pennission, all the 
tenants in the village cut wood in the siiid village. 

The Mnnsiff dismissed the suit. 

On appeal the Officiating Deputy Commissioner 
held that the oral evidence broui^ht forward to 
prove the execution of the sanad was unfcriisfc- 
worthy, but that the sauad was uot a forgery ; that 
it bore every appeai-auce of beiug genuine ; that 
the dakhilas produced before him aftbrded a strong 
corroboi*ative evidence in favoui- of the plaintitf as 
proving continued possession and payment of rent. 
He accordingly decreed the suit 

Baboo Banaidhar Sen for appellant. 

Baboo D''hendra Narat/nn Base for respondent. 

Jackson, J. — In this case three grounds of spe- 
cial appeal have been urged before us. The first of 
them is, that the plaintiff having failed to establish 
the particular title under which he sued, ought 
not to have luid a decree ; secondly, that the lower 
Appellate Court was wrong in taking the dakhilas 
put in by the plaintiff in tliat Court as cvidonC'C, 
Miasm uch as they were neither proved nor admit- 
ted; and thirdly, that the oral and other evidence 
in the case were insufficient to justify the decree 
passed. 

The plaintifif alleged that upon the Rajah whom 
he made a 2>/o fomtd defendant iu this suit desir- 
ing to re -claim a portion of waste land, the plaintiff 
undertook to do it, and commenced clearhig a por- 
tion of the land aud putting up an embankment, 
and thereupon the Kajahgave him a sanad to hold 
that land at a quit-rent of 2 Kupees per annum, 
and also to cut and use jtmgle thereon ; but after- 
wards the principal defendants commenced a dis- 
pnte with him about this jungle laud, aud cut 
down some jungle therein, and dispossessed him 
of the laud on the eastern side of his grant ; that 
he had made a complaint on this subject to the 
Police authorities who referred him to a civil snit, 
and consequently he sued to recover possession of 
the laud in question, and for damages that he 
valued at 5 rupees, the land being valued at 15. 

The Munsiti" dismissed the suit ; but on appeal 
the Deputy Commissioner, who is also Subordinate 
Judge, reversed that decision and gave judgment 
for the plamtiff to the full amount of his suit. It 
may be observed, however, that the decree itself 
oidy orders the plaintiff to be re- placed in possea- 
Bion of the land, being silent as to damages, and 
also awards him costs. 

The first ground of appeal above mentioned 
proceeds on the circumstance that the plaintiff 



plaintiff did not know tlio 
capacity in which the plain - 
till* reoeive<l tliose renta, aud 
the plaintiff himself ignored 
Viis own title, aud endeavonr- 
ed at the last moment, before 
the lower Appellate Court, 
to set np an entirely differ- 
ent title ; and further, we 
think it ia quite clear from 
the record a of the ease that 
the plaintitT did uot before 
the lower Api>ellate Court 
set up the mere £ax;t of a 
posBession of some kind aa 
giving him a title to a decree, 
but set up only aud distinct- 
ly a possession of a particu- 
lar kind which it ia admitted, 
and it is found he was alto. 



gethor unable to prove. 

We think, therefore, that, 
whatever may be the legal 
effect of previous posses.^ion 
in suits generally, the plain- 
tiff in this particular instance 
could not, and, indeed, did 
not, act up tlmt general pos- 
session upon which it is urg- 
ed by hia pleader before us 
now that we ought to direct 
the Court to give him a 
decree, if on remand the 
Court shall find on evidence 
on the record that the plain- 
tiff had proved merely a 
general possession. 

We dismiss the special 
appeal with costs. 



did not prove the sanad mentioned in the plaint, 
to the satisfaction of the lower Appellate Court ; 
and it is contended that, as the sanad itself was 
not proved, the particular title depending on that 
sanald must fail, and the suit oagnt to have been 
dismissed. 

Wo are referred to some cases, 8hiu Dyal Pwri 
V. Thahur Mahahir Prasad^ and Bcsmdkan 
Gkuckei'hitittff V. SHmati JKomal Tara,t' in which 
it was held that the particnlar title set up by the 
plaintiff being unproved, he woold not be entitled 
on proving mere possession to a decree as under 
the paiisicular title claimed. That ruling, I think, 
quite correct. But it is one thing to say that a 
party must prove the particular title which he sets 
up, or that mere possession will not prove a par- 
ticular title, as, for instance, possession will not 
prove a mokurari title; but it is quite another 
thing to say that a party who claims to hold land 
by a grant, such grant being evidenced by a sanad, 
and then fails to prove the execution of the sanad 
itself, may not prove the same grant by other 
means. 

But it is to be observed also in this case that 
the decree complained at does not declare the 
plaintiff entitled to hold the land in dispute on any 
particular terms, or for any particular time. It 
merely orders him to be re-placed in possession of 
the same with costs of suit. It seems to me that 
the Court below might lawfully and regularly give 
such a decree, although the pl^tiff failed to prove 
the execution of his sanad. 

Then, as to the evidence of possession consisting 
of dakhilas put in in the lower Appellate Coui*t, 
it is contended that these dakhilas were never 
proved, and we are asked to tissnme that the Judge 
nas accepted those d§bkhilas simply on their being 
produced by the plaintiff in his Court, either with- 
out admission by the defendant, or in spite of his 
remonstrance. I think we ought not to assume 
that the Judge has done either the one or the 
other. In a case of this sort, where the appellant 
is really aggrieved by the conduct of the lower 
Appellate Court, we should expect him to satisfy 
us that he had taken the objection to the reception 
of the papers ; that he had protested against their 
being received, aud that they had been received in 
spite of his protest. 

I, therefore, think that the decision of the lower 
Appellate Court is right, and ought to be affirmed 
witn costs. 

Makkby, J. — I am of the same opinion. I think 
the distinction between this case and the cases 
8hiu Dyal Furi v. Thakur Malwhvr TrasadX and 
BamdJwn GhucherhvMy v. Koincd Tara^ is quite 
clear. There the plaintiff was seeking to nave 
declared iu his favour a particular kind of right, in 
one case a mokurari tenure, and, in the other case, 
a particular kind of talukari right, and, of course, 
the very essence of each of those cases was that 
the plamtiff should show the existence of that 
particular right before he could have it declared 
m his favour. But in this case the plaintiff seeks 
for no declaration at all. He only asks to be put 
into possession; and I observe that the learned 
Judges who decided the case of Bamdiian Chudcei" 
butty V. Kamal Toi'a^ expressly recognize the 
principle that possession may be evidouce of title. 



• 2 B. li. R., App., 8. 

t See p. 90, ante. 
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I § See p. W, ante. 
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I may observe also that so far as relates to the 
ol]jection that the plaintiff did not prove the par- 
tioolar title which ne alleged in his plaint, that it 
wfbB quite unnecessary for the plaintiff to state in 
his plaint what his title was. The precedent as 
^iven for plaints in the Code of Civil Procedure 
tor cases like the present docs not set out title, 
and the plaintiff having done so was not bound 
by it ; but, having brought his suit for possession, 
it was, I think, open to him to prove by possession 
a title sufficient to recover against the defendant. 

As to the other objection, 1 think the rule which 
haa been acted upon, at least since I have sat on 
this Bench, is the right one, namely, to presume 
that the lower Court has done its dutv ; and if a 
▼akeel takes upon himself to say that he has not 
done 80, he must give something tangible, some- 
thing more than mere suggestion, before he can 
induce us to interfere. In most cases, however, 
as in this, vakeels do not even go so far as to 
assert on their own responsibility that the lower 
Court has committed the error of which they 
complain,— Idem. 



SHORT NOTES OF CALCUTTA CASES. 



NoBiCAN AMD Jackson, E., J. J. 

Banglal Sahu and another (two of the defendants) 
v. Siali Dhar Das (plaintiff.)* 

Measuremeni^LakhiraJ^Act VI (B, G.) of 1862. 

A zemindar is not entitled to meastvre the lands of a 
lakhirajdar holding a rent-fi-ee tenure within the 
limite of his estate. 

Baboo Dehetidra Nara/ijan Bose for appellants. 
Mr. C Gregory for respondent. 

The facts are set forth in the judgment follow- 
ing:— 

NoRHAK, J.— This is a suit brought under Sec- 
tion 9 of Act VI (B. C.) of 1862, by which the plain- 
tiff made an application to the Collector, praving 
him to allow the measurement of certain lakhirai 
land, and to enjoin the attendance of the special 
appellant, Banglal Sahu and others. It appears 
that the plaintiff purchased an estate, No. 866 in 
the Towji Register, situated in Mauza Jairampore, 
Pergunna Sripore, at a sale for arrears of rent. 
The defendants held 82 bigas of land rent-free, 
and have obtained a decree declaring their right 
to hold the lands as lakhiraj. 

The first Court made an order that the defend- 
ants ** should be present and get thedisputed land 
measured by the plaintiff." That decision was 
affirmed by the Judge. He says, '* that the plain- 
** tiff has a right to measure the land appertaining 
" to 866 of the towji, and if the plaintiff measures, 
" takes possession, and assesses any land which 
" ma^r have been decreed to the appellants by the 
*' Civil CourtrXhe appellants have their remedy ; 
" but the plaintiff is not debarred from measuring 
" whatever lands may still belong and pertain to 
** No. 866 in the Collector's Towji." 

We are of opinion that the decisions of the 
lower Courts are erroneous, and must be reversed. 

* 8p«oial Appeal, No. 2,460, of 1868. from a decree of the Jud^e 
of Parneah. dated the 26th June 1868. affinninff a decree of the 
Deputy Collector of that distzict, dated the 2ath of Mai«h 1868. 



In order to determine whether the appellant has 
a right to measure the lands of the lakhinjdar 
before proceeding to consider the language of that 
section, it is necessary to observe that no man has 
any natural right to go upon land, which is the ex* 
cl usive property of another, or to measure it without 
his permission. If such a right exists in any case^ 
it is one which must be create by some legis- 
lative enactment. Can we find words creating such 
a right in Section 9? We think not. Section 9 says, 
" Every fnroprietor of am, estaie or tenure or other 
*' person in receipt of the rents of an estate or 
" tenure, has a right of making a general survey 
*' and measurement of ihe lamas comprised in suck 
*' estaie or tenure or any part thereof, unless 
'* restrained from doing so by express enmfement 
** with the occupants of the lands." Can it be said 
that, according to the common understanding of 
men, if a person occupies lakhir^ or rent-oree 
land adjacent to another s estate, but not shewn to 
be dependent on it, or in any way connected with 
it, that the lakhiraj lands are comprised in the 
estate P In the present case, the lands in Tonrji 
866 are stated to ba resumed lakhir^* mehal, m 
which the 82 bigas of laud now in question were" 
supposed to be included. The defendants have 
since, by a regular suit, established their title as 
lakhirajdars. The result is that thev are holding 
an estate wholly distinct from, ana unconnectea 
with, the lauds held by the plaintiff under the 
settlement of Towji No. 866. 

It appears to us that in no sense can the defend- 
ant's lands be said to be comprised within that 
settled estate. Beading Section 9, in order to see 
what are the powers of Sie Collectors, an additional 
argument presents itself in support of the view 
we take. The Collector, if the case so requires, is 
to pass a decision enjoining or excusing the attend- 
ance of under-tenants or ryots, not of all persons 
occupying land within the ambit of the estate. 
Under such circumstances, we reverse the decision 
of the lower Courts, with costs in all the Courts, 
and interests. — Bengal Law Beports, Vol, III, 
BaHXUI. 



Kemp and Glover, J. J* 

Chai'les Macdonald (one of the defendants) 
V, Rajarara Roy and others (plaintiffs.)* 

Jwisddi^tion of Civil Cowis and Bevenue Courts^^ 
Suiis to recover possession of land. 

In a stdt in the Civil Cowi, to recover possession of 
la/iuls, which, the plaintiff alleged^ he h<id leased 
to the defendant or manager of a/n indigo factory^ 
and also of otiier lands over which he had given a 
zunpesJtyi lease, held that the suit was righ4ly 
brmtght in tJie Cii^U Conrt, and that the Bevenue 
Cowrt had no jmisdiction. Held also tJuU, a» 
the defendant had made no objection to the 
tnanincr in which plaintiff had calculated damages 
in the Cowiis below, the question could not be gone 
into in special a/ppeal, 
Mr. B. T, AUan for appellant. 
Baboos Chandra Mudhab Qose and Batneak 

Cho/ndra Mitter for respondents. 
The facts of this case sufficiently appear in tiio 

judgment of 

• Special Appeal, No..8,251, of 1868, from a dooree of tho iadM 
ofTiiiioot. dated the 9th Jane 1868. revor^ng a decree of tns 
Priocipia Sudr Ameea of that diatnct, dated the 19th DewoAtK 
1867( . 
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lii^wvi..;, J. — The plaintiff in this suit is a 
c»-sharer in a certain niauxa in Zillu Tirhoot) and 
his suit is to recover possession of 7*2 bigas, 1 kata, 
3 dhoort) of land "from the defendants in this 
^S0. — The allegation of the plaintiff ia that, in 
the year 1269, ho leased his shai'e of the estate to 
the defendant, the manager of an indigo factory, and 
along with that share, likewise leased to him certain 
Kerayat lands, which ho cultivated himself within 
the mauza as a ryot ; that at the time of theexpira- 
taon of the zuripeshgi lease, the defendant gave back 
to him possession of his share of the estate, but 
retained the aerayat lands ; and to recover these, 
the present suit is brought. The defendant's state- 
ment is that the lands which the plaintiff asserts 
had been given to him (defendant) along with the 
pati were never held by the plaintiff, but were the 
lands of one Gandowr Sing, a co-sharer in the 
estate from whom the defendant holds. 

The first Court dismissed the plaiiatiffs' snit, 
but the Judge, on appoal, found that the 72 bigas 
in dispute comprised the zerayat cultivation of the 
plaintiff apart from his share in the estate ; that 
xhese lands were identical with the land which the 
defendant claimed to bold from Gandowr Sing; 
and that the plaintiff was entitled to possession. 

lu special appeal it is contended in the first 

C' ce that, as this suit assumes tlie relationship of 
dlord and tenant between the plaintiff and de- 
fendanti the suit was uoD cognizable by the Civil 
Courts, under Act VIII of lb50, but sliould have 
been instituted in a Revenue Court, under Act X 
of 1859 ; and, secondly, that, supposing the suit to 
Lave been rightly brought in the Civil Court, it was 
incumbent on the plaintiffs to show a distinct title 
for these [Articular lands, inasmuch as the defend- 
ant claims to hold from Gandowr Sing, who is not 
shown to be other than a shareholder in the estate, 
and tijat the defendant, holding through Gandowr 
Sing, would have, at least, a joint interest in the 
mauza, and thus a sutficieut title to defeat the 
plaintiffs* suit. With regard to the first objection, 
we find that the plaintift's never considered or said 
that they considered the defendant as tiieir tenant; 
on the contrary, their allegation was that, from the 
date of the expiration of the zuripeshgi lease, the 
zei-ayat lands had been forcibly withheld from 
them by the defendant, who, from that time, was a 
trespasser, and the defendant, from the very first, 
distinctly repudiated the relationship of tenant 
to the plaintiffs, alleging that he held from a third 
party. We think, therefore, that this suit was 
undoubtedly cognizable by the Civil Courts, and 
that the Kevenue Courts had no jurisdiction in 
the matter. 

With regard to the second objection, the Judge 
finds as a fact on the evidence, that the 72 bigas, 
which the plaintiffs now claim, formed the pUin- 
fciffs* cultivation, exclusive of his share in the estate; 
that this was the land which the piainiitfs made 
over to the defendant at the time of giving the 
zuripeshgi lease, and that the defendant has not 
returned, but still holds possession of that land. 
It is a notorioua fact that, in the Behar districts, 
co-sharers in estates frequently hold land m culti- 
vation over and above their share in the estate ; 
ihey cultivate these lands themselves, as irots 
paying rent as such to all the co-sharers, including 
themselves; so that, supposing Gandowr Sing, 
from whom the defendant claims to hold, to be a 
shareholder in the property, the only interest he 



ooold poBsibly have in these 73 bigas (after the 
finding of fact come to by the Judge) would be 
his right to receive a proportionate share of the 
rent of the land. 

On the facts as found, it is clear that the lands 
which the plaintiffs claim did not form the pati or 
share of Gandowr Sing, and could not have been 
eased by Gandowr Sing to the defendant as form- 
ing that share. 

A further obiection was taken by the special 
appellant's pleader to the amount of damages ; with 
reference to it, he relied upon a Full-Bench deci- 
sion of this Court, in the case of Ea/nee Aamed 
Kooer v. Maliaranee Lidiirjeet Koor.* It is possi-* 
ble that, had this objection been pressed below, or^ 
indeed, at any stage of the proceedings, (for it does 
not appear to have been taken in the grounds of 
special appeal), the ruling referred to might have 
had some application, and that the most the plain- 
tiff i3ould have recovered would have been the 
amount of a fair and reasonable rent for the land, 
as if the same had been let to a tenant during tho 

Scriod of the unlawful possession of the wrong- 
oer : but we find, on referring to the Judge's deci- 
sion, that no objection was ever taken to the 
amount of damages claimed by plaintiffs^ and the 
plaintiffs' patwarri had given evidence as to the 
nature and the extent of the crops which could be 
grown on the land during the period for which 
damages are claimed. 

As, therefore, the defendant chose to rest his 
case entirely on the ground that he held the land 
from Gandowr Sing, and that the 72 bigas were 
not the property of the plaintiffs, and did not take 
any exception to the way in which the plaintiffs 
had calculated the damages he alleged himself to 
have sustained, we do not think that, at this late 
stage of the case, and specially (considering that we 
are now in special appeal, we should be justified in 
re-opening tne proceedings, or in appljring a princi- 
ple which the special appellant nunself never 
asked to have the benefit of. The special appeal 
must be dismissed with costs. — Idem, 



NOBMAN AND JaCKSON. 

Tetai Abom (one of the defendants) v. Gagai 

Gura Ghawa (plaintiff.)t 

EmloTaement of Tramsf&r — Stamp Act 

Traiisfer of an under'tenure^ endorsed upon the hack 
of tlie tenant* 8 pattOf is not admissible in evidence^ 
unless it he stamped, as thov^h it were a separate 
deed. 

Baboo Ahhaya Gharan Bose for appellant. 
None for respondent. 

The judgment of the Court was delivered by 
Norm AN, J. — ^The plaintiff sues for the possession 
of 30 bigas of land, which he alleges that he pur* 
chased from the defendant's father on the 4th of 
May 1863 for Bupees 12. As evidence of the pur- 
chase he puts in a transfer endorsed upon the plotta 
by the defendant's £ELther. The lower Appellate 
Court, reversing the decision of the Mnnsiff of 
Sibsagur, has given tho plaintiff a decree, relying 
upon the endorsement as proving that the defend- 
ant's father transferred the patta to the plaintiff. 

* Case No. 362 of 1867; April 4th, 1868 
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The objectioii tak^Q befote us is that this eudorse- 
ment has been r^'ected by the first Conrt upon 
the ground that it was not stamped ; and, as such, 
it was improperly admitted in evidence by the 
lower Appellate Court. Baboo Abhaya Charan 
Bose, the appellant's yakeel, refers us to Section 
14 of Act X of 1862, by which it is provided that 
no deed> for which any duty shall be payable under 
Section 2 of this Act, shall be received as creating 
or taunsferring any right, or as evidence in any 
ctvil proceeding in a Court of Justice* unless such 
deed, instrument, or writing shall bear a stamp of 
a value pot less than that indicated to be proper 
U)r it by the schedule anuexed to the Act. Under 
the 23rd clause of Schedule A, a conveyance, or 
instrument of any description whatever, executed 
for the sale or transfer, for a consideration, of any 
land or other property, moveable or immoveable, 
Qr of any right or interest in auy land, when the 
purchase-money therein expressed shall not exceed 
Bupees 100, sliall bear a stamp of 1 Bupee. The 
plamtiff^s case is that this endorsement on the 
patta was an instrument of transfer for a money- 
consideration of the land to which the patta relates, 
and, therefore, aooordiug to the plaintiff's own case, 
it required a stamp of 1 Bupee. We think the 
objection taken by the appellant's vakeel is well 
founded. The instrument in question is not ad- 
missible in evidence ; and as the rest of the evi- 
dence is not consistent with the defendant's case, 
which is that this property came into his hand as 
khurdua, i, e., executor, manager, or trustee of the 
defendant's father, we reverse the decision of the 
lower Appellate Court, and dismiss the suit with 

p08t8«-*-i46flU 

Kbmp akd Gloveb, J. J. 

Nauka Boy (plaintiff) v. Mahabir Prasad and 

others (defendants.)* 

RuU to reverse an order of the Bevenue Cowi — 

^risdiction of Civil Court. 
Parties suing to reverse an order of the Uevenue 

Courts marj do so in the Civil Courts, 

Baboo Bamanath Bose for appellant. 

Baboo Kali Krishna Sen for respondents. 

Tins facts sufficiently appear in the judgment of 
the Court, which was dehvered by 

GlovKb, J. — This was a suit to recover posses- 
sion of certain land, from which the plaihtiff had 
been dispossessed by an order of the Deputy Col- 
lector, afterwards confirmed by the Collector, 
ttnder Section 25 of Act X of 1859. On an appH- 
oation made to him by the zemindar, the Court of 
first instOQoe went into the case, and on the merits 
decreed the plaintiff's claim ; but the Subordinate 
iadge, on appeal, held that this being a suit to 
get lid of the Collector's order under Section 25 
of Act X of 1859, it was not cognizable in any 
other Court than that of the Collector, and that 
i»he Mansiff had no jurisdiction; he, therefore, 
reversed the order of the first Court, and threw 
out the plalintiff*B case. It seems to us quite clear 
that the Principal Sudr Ameen's decision in 
this matter was wron^. It has been laid down in 
the case of C. J. PhiUips, decided on the 19th June 
1863, that a suit to contest the orders of a Collec- 
tor under Section 25 of Act X may be brought 

* Special Appeal, No. 160, ori869, from a decree of the Snbordi- 
iMle Judge of Sbahabad, dated the 26th November 1868, reven- 
lug a decroo of the MudbUT of that district, dated the :i3rd April 



either io the Collector's Court or in the Civil 
Court as the case mav be, and this ruling has beeo 
upheld in a Full -Bench decision of this Court in the 
case of Mtidun Mohan Roy v. Oourmonee Qoopk^ 
and in many others, which it is needless to 
mention; parties suing to reverse a Collector's 
order under that section, may do so either in the 
Revenue or in the Civil Courts. It is quite dear, 
therefore, that the Munsiff had jurisdiction to try 
this case, and that the Subordinate Judge waa 
wrong in setting aside his decision on the ground 
that he had no jurisdiction* 

An objection has been taken by the pleader for 
the special appellant, that it would be useless to 
remand this case to the Subordinate Judge for 
trial on the merits, inasmuch as the plaintiffs own 
case discloses no right of action ; that his tenure, 
as stated by himseu, did not amount to more than 
a right of occupancy, which he claimed to have 
purchased ; and that by a ruling of a Full Bench of 
this Court, in the case of OJoodkya Pershad v. 
Mvssamut Imam Ba/ndi Begwm,f it has been held 
that a right of occupancy is not saleable ; tlaU, 
therefore, the plaintiff, claiming to have purchased 
such a right, had, in realitv, no ground on which 
to bring this suit at all. On this we observe thai* 
the olyection to the plaintiff's right to bring this 
suit was never raised at anv stage of the proceed- 
ings ; that the defendant pleaded to the plaintiff's 
case» as it was brought by him, and he never 
objected to the title he set up ; and we thmk that, 
at this eleventh hour, it would be wrong to foroe 
the plaintiff to establish an altogether new case, 
or to make him prove what the defendant had 
never at any time asked him to prove. More- 
over, the judgment of the Full Bench does noigo 
to the length of saving that, under every state of 
oircumstance, a right, occupancy, or a right m 
land, which has extended over 12 years, is not 
transferable; as a general rule, no doubt it lavs 
down that, when a tenure was not transferable 
before the passing of Act X, the passing of that 
Act would not h&ye the effect of i-endering that 
tenure a transferable one, but it speciloEtlly 
exempted cases in which rights of occupancy, or 
tenures of a similar description, wei*e transferable 
by local custom. In this case, for any thing that 
is before the Court, the plaintiff miffht have pur- 
chased this tenure, which he now seeks to recover 
under such a local custom, and it may very well 
be that the defendant's silence, and ms pleading 
to the plaintiff's suit, without raising any such 
objection, was a quasi admission that there was 
some such custom under which the tenure might 
have been transfeiTcd. However it may be, it has 
never been ruled by any judgment of this Court, 
that under no circumstances can a right of occa- 
pancjr be transferred ; and, therefore, there is no 
sufficient ^ound for saying that, on the very fiboe 
of the plamtiff's case, there was no right of action. 
The oase must be remanded to the Court of the 
Subordinate Judge, in order that he may try the 
case on the questions raised before the Munsiff, 
and pass a decision. Costs to follow the result. 

MiTTER, J. — I concur. I express no opinion as 
to whether such a suit as the present could have 
been instituted in the Collector's Court, but it is 
settled law that the CivU Courts have ample joria- 
diction to entertain it. 

• Oase No. 2^18 of 1888; AngoatSlst, 1968. 
t CMf No, 1.909 Qt im I M»7 31lt« 1867, 
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Bay LEV AND MlTTEH, J. J. 

Kali Kamal Mazurndar (defendant) i'. Shih Suhiii 

Sukul (plaintiff.)* 
Bredch of cotitrad io phmi Trees — Ejectment^ 
Limitation—Ad X of 1859, Section BO. 

In 1857, the plainiiff gave a lease of a garden to 

d*jfe)uliint, ivJio agreed io phuU, icUhin Jive ytutrs 

from the diiie tliereof 2,0u0 hdel-nut trves. TJie 

defendnut failed to do so. 
In 1867, the plaintiff brought fh-e present snlt for 

ejectitient on account of tlis hreacJi of the contract 

entered into by tlie defendant. 
M£i.l>, thai by Secti^i 30, Act X of 1859, the suit 

was debarred by liviitartio7i. 

Baboo Kishen Dayal Boy for appellant. 

BabooB Chandra Madhah Ghose and Kidi Mohan 
Das for i^espondent. 

MiTTEB, J. — This was a suit for the cancelment 
of a lease, on the ground of an alleged breach of 
its conditions. 

The breach referred to consists in the failure of 
defendant to plant 2,000 betel-uut trees within 
five years fi*om the date of the lease. The lease 
was executed on the 9th Paush 1264 (1857), and 
the present suit was brought in 1274 B. S. (Ib67). 
The only question we have to determine in this 
special appeal is, whetlier the claim of the plain- 
tiff is barred by the Rule of LimitatioTi, prescribed 
by Section 30, Act X of 1859. We are clearly of 
opinion that it is. There can be no doubt that the 
piaintiir's cause of action accrued when the broach 
te complains of actually took place, that is to .^a^, 
on the 10th of Paush I2G9 (1802). and the plaintiff 
yfViS bound to sue within one year from that date, 
accoixling to the provisions of the section above 
recited. This the plaintiff has failed to do. 

It has been said that the plaintiff has got an 
annually-recurring cause of action, but there is 
nothing in the lease to support such a contention, 
and the pleader for the respondent has failed to 
show that there is any authority in sujjport of it. 

It was next urged that the plaintiff had alrefidy 
taken possession of the property in question in 
consequence of the breach above referred to, but 
that the defendant was restored to possession 
under a decree passed in a suit instituted by him 
according to the provisions of Clause G, Section 23, 
Act X of 1859, and it was accordingly contended 
that the plaintiff's cause of action accrued when 
the defendant was thus restored to possession. 
lliis contention is manifestly wroiig. The plain- 
tiff cannot be permitted to plead his own wrong, in 
order to avoid the operation of the Law of Limi- 
tation. He had no right whatever to eject the de- 
fendant of his own authority, and the Court which 
decided the suit above referred to was fully justi- 
fied in restormg the defendant to possession. It 
has been further ui'ged that the plaintiff's cause of 
action is a contimiing one ; but if this were so, the 
provisions of Section 30, Act X of 1859, would 
become a nullity so far at least as suits of this des- 
cription arc concerned. 

This special appeal is accordingly decreed, and 
the plaiutiff"s suit is dismissed with costs iu all the 
Courts. 

• special Appeal, No. 3,230;of 1868, from a decree of the Judge 
of Tipperfth, dated the 4tU September IS6*J, rovorBing a dccrae of 
the Deputy Collector of that district, dated the 29th June ItiOS. 



OFFICIAL PAPERS. 



Landing op Goods — Notice of Lien. 

Proceedings of the Madras Govei'omenU Eevemie 
Depa^iinetU, 14^i Decetnler 1869. 

Read the following papers :— 

From the Ghairmaii, Chamber of Commerce, to the 
Chief Secretaiy to Grovermneut, Fort Saint 
George, dated Madras, 21st September 1869. 

The Chamber have had under consideration 
Act XVII of 1869, " to shorten the time for land- 
lug goods," and have observed that, by the 
amended Section 52 of the CousoUdated Customs' 
Act, the procedure in respect of goods not landed 
within the time allowed, provides for the number 
of working days not exceeding fifteen, being, fi*om 
time to time, appointed by the local Government 
by Notification m the Official Qazette. 

2. After mature deliberation the Chamber have 
desired me to solicit the Government to authorize 
the Collector of Sea Customs to act upon a notice 
of a lien on goods immediately on arrival in the 
case of all steamers, and three days after they have 
commenced to discharge in the case of sailing ves* 
sels. 



Forwarded to the Board of Revenue for their 
observations. 

(Signed) R. A. DALYELL, 

Acting Secretary to Oovi. 

FoBT Saint Gsobgb,') 
24thSeptend>erlS69,i 



Proceedings of the Board of Revenue, dated 22ud 
October 1869, No. 7,870. 

Read the following letter from the Collector of Sea 
Customs, to the Acting Secretary to the Boai*d 
of Revenue, dated Madras, 12th October 1869, 
No. 1.047. 

Board's Proceedings, 11th instant. 

2. I have the honour to state that I see no 
objection to the request of the Chamber of Com- 
merce being complied with. 



In this letter the Collector of Sea Customs reports 
that he sees ho objection to the course proposed 
by the Chamber of Commerce, namely, tbat m fix- 
mg, under Act XVII of 1869, the period within 
which, if ^oods be not landed, they should be lii^le 
to detention at the Custom-house on notice of a 
lien for freight, &c., the local Government should 
declare that, in the case of steamers, goods must 
be landed immediately, and in the case of sailiug 
vessels wUhin three days of their commencing to 
discharge cargo* 

2. The Board cannot concur in the reoom* 
mendation of the Chamber of Commerce, and are 
of opinion that the just interests of the public 
demand that reasonable time should be allowed to 
consignees to clear goods at their . own expense* 
The adoption of the periods specified would place 
in the hands of steamers' and ships' agents A power 
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of landing without option allowed to the consignee, 
and famish them with a summary mode of enforc- 
ing payment of whatever they might claim as 
remuneration. 

8. The Board have reason to know that even 
under the present law great complaints are made 
of exorbitant demands on the pai*t of steamer 
agents, who endaivour to secure a monopolv of 
the business of landing aud to turn it to the best 
account. 

4. The Board are clearly of opinion that in the 
case of steamers ab out-ports, a period of not less 
than 12 hours' daylight should bo allowed, and at 
Madras of 48 hours ; and in the case of sailing 
vessels they would adrocate a period of four days at 
out^portSy and eight days at Madras. 



Proceedings of the Board of Revenue, dated 16th 
November 1869. 

Bead the following letter from the Collector of Sea 
CoBtoms, to the Acting Secretaiy to the Board 
of Revenue, dated Madras, 2nd November 1869^ 
No. 1,110. 

With reference to paragraph 3 of the Proceed- 
ings of the Board of Revenue, dated 22ud October 
1869, No. 7,870, 1 have the honour to inform 
you that all packages arriving by the steamers be- 
longing to the companies 
P. and O. Company. noted in the margin, (the 
^cSSiSy. ^"^P*'**^ only ones whose steamers ply 
B. L fiL^Tcompany. here regularly ,) are landed by 
the several agents imme- 
diately on the arrival of their steamers, and deliver- 
ed to consignees. This system appears to have 
worked satis&ctorily in Madras, as no complaints 
were ever brought to me against it. I further 
bc^ to add that the English and French steamers 
remain in this roadstead at most twelve hours, and 
those of the B. I. S. N. Company two days. I, 
therefore, think that the opinion expressed in para- 
ffraph4of the Proceedings above noticed regard- 
ing the time to be allowed for steamers to land goods 
wm be unsuitable to the requu-ements of the 
steam trade of this port. 

Submitted to G-ovemment in continuation of 
Board's Proceedings of the 22nd October. 

2. The Collector of Sea Customs thinks that 
the ophiion expressed in paragraph 4 of those 
Proceedings, (viz., that forty-eight hours should 
be substituted for the period of mbeen days hitherto 
allowed for landing goods,) will be unsuitable to 
the requirements of tne steam trade. of this port. 

3. He states that it has hitherto been the prac* 
tice for agents, immediately on the arrival of the 
steamert to land goods and deliver them to the con- 
s^nee, and that the svstem has worked well and 
given rise to no complaints 

, 4. In making their recommendation the Board 
did not anticipate that the alteration proposed 
would much anect the existing svstem in regard 
to the steam shipping trade. The course recom- 
mended by the Cnamber of Commerce and sup- 
ported by Mr. Blair involved substituting . for m- 
teen days the term immediately, and appeared to 
the Board calculated to expose consignees to hard- 
ship by removing one of the safeguards against 
unreasonable chiu^s on the part of steamer agents; 



moreover, it seemed op|>osed to the principle of the 
law, which was not intended to afford aid to ship- 
masters and agents until after the occurrence of a 
lache on the part of consignees. 

5. The circumstances of the port of Madras are 
such that to enact that goods not landed inune'^ 
diatehf by the consignee should be liable to be landed 
at once by the steamer agents would be to deprive 
the former of any period whatever during which 
he should be able, by landing his own goods, to 
retain uncontrolled possession of them. 

6. The wording of the amended Section 52 is, 
" within such number of working days * *• aa the 
"local Govei-nmeut shuii appoint, etc.;" and it 
seems questionable whether this authorizes the 
appointment of a period less than a whole working 
day. 

7* If the convenience of the steam companies 
necessitates that their agents should commence to 
kmd goods at once, the case is similar to that pro- 
vided for in Section 013 ; and there is no hardbhip 
to them in not permitting them by their own act, 
done for their own convenience and without the 
consent of the other party to tbe contract, to estab- 
lish thereby to their own advautag^e a lien ou the 
goods which they would not otherwise possess. 

8. Besides this it is open to thorn to introduce 
a specific stipulation in their bills of lading, fixing 
an earUer period uuder Section 54 ; and this course 
has the advantage of giving shippers and consig- 
nees due notice. 

9. On a full consideration of the subject the 
Board see no reason to modify the views already 
expressed in their Proceedings of the 22nd Octo- 
ber I86y. 

Ordee THEEE0N,14th December 1869, No. 3,167. 

The Grovemment have given the Board's Pix>- 
ceedingvX recorded above their most careful consi- 
deration, but they are not of opinion that any prac- 
tical inconvenience to consignees is likely to result 
from the adoption of the proposal made by the 
Chamber of Commerce, supported as it is by the 
Collector of Sea Customs. .The necessary notifica- 
tion will accordingly be issued. 

(True Extract.) 

(Signed) R. A. DAL YELL, 

Acting Secretary to Govt, 



OiKCHONA Plant discovered bt Mr. Beoughton. 

Bead the following Despatch from the Right 
Honourable the Secretary of State for India, 
(Public,) to His Excellency the Right Honourable 
the (governor in Council, Fort St. George, dated 
India Office, London, 26th September 1869, No. 
29:— 

I have received and considered in Council your 
Excellency's despatch, dated the 27th of July 
1869, (No. 44,) forwarding Mr. Broughton's report 
j on the discovery of a very valuable variety of the 
Cinchona plant, raised from seeds collected in tbe 
Loxa District, which yields a larger per-centage 
of quinine than any other kind tnat has hitherto 
been analyzed. 

2. Mr. Broughton's verv important discovenr 
shows the great value of the services of an intef* 
ligent Chemist residing on the spot, with opportfu* 
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sitiee of watching the habit of the plants, the barks 
of which it is his duty to analyze. I perceive that 
your Government concurs in Mr. Brough ton's 
opinion that a sufficient number of acres hAs uow 
been planted witli the C. Succiruhra, and that the 
remaining area should be devoted to the careful 
cultivation of this precious Loxa species, and of 
the 0. Calisaya, and varieties of (7. Pitaye^isis, 
recently obtained from New Grenada. I presume, 
therefore, that Immediate- action will be taken in 
this matter, and there is no reason why the area 
to be planted should not be slightly increased 
beyond the extent already sanctioned, if such a 
coarse is found to be desirable. 

3. It might be* useful if specimens of the parts 
of Mr. Bronghton's valuable Loxa variety were 
accessible in this country ; and indeed it is desir- 
able that a complete series of the different parts of 
all the Cinchona species grown on the Neilgherries 
should be preserved in this office. 1 have to 
request, therefore, that Mr. Mclvor may be directed 
to dry specimens of the leases, flowers, fruit, and 
bark of each species and variety of Cinchona, and 
that the collection may be forwarded to me. 



Order thereon, 9th November 1869, No. 2,936. 

Ordered to be communicated to the Commis- 
sioner of the Neilgherries with reference to the 
Proceedings of Government, dated ISth June 1869, 
No. 1,740. 

2. Beferring to the suggestion made in para- 
graph 2 of the despatch, the Government have 
requested the Commissioner in their Order of this 
day's date. No. 2,935, to make a moderate provision 
in the Budget for 1870-71 for the extension of 
the plantations, in order to cultivate the new 
variety of the Cinchona tree discovered by Mr. 
Broughton. 

3. Mr. Breeks will desire Mr. Mclvor to make 
a complete collection of the leaves, flowers, and 
bark of each species and variety of Cinchona as 
requested in jliajragraph 8 of the despatch, and 
forward it to uovemment for ti'ansmission to the 
Secretary of State. 

(True Extract.) • 

(Signed) R. A. DALYBLL, 

Acting Secretary to Govt. 



Bead the following Proceedings of the Government 
of Indm, Financial Department, (Expenditure, 
Income-tax,) dated Fort William, 26th Novem- 
ber 1869, No. 2,783 :— 

&Hai.UTioN. — In continuation of Resolution, No* 
1388, dated the 24th March 1869, the Govemor- 
QmnenX in Oouncil is pleased to prescribe the fol- 
lowing rules with reference to Act XXIII of 1869, 
So eiiJbaace the duties leviable under the Indian 
Inoome^az Act.) 

*. Th/B proviso in Section 3 of the new Act is 
HMMUl to meet the case of persons assessable under 
Vtet II of Act IX of 1869, the i*ate of whose 
Attgeable income is higher during the last four 
WiSte of &e year than it was in the previous two 
Poor instance, if an officer of Government 



should return from furlough in Europe in the 
month of November or subsequently» his salary for 
November, December, January, and February, 
chargeable in the respective succeeding months 
would, under Section 2 of the new Act, be assess- 
able at two-aud-a-half per cent. ; and this would, 
iu his case, be the entiru salary chargeable for the 
six months, commenciug oa tne 1st day of Octo- 
ber, if his furlough allowances were paid out of 
India. Hence, under Section 3, he would be enti- 
tled to a refund of the excess over two per cent. 
Similarly, an officer promoted to higher salary in 
November or subsequently would be entitled to a 
refund under that section. 

3. It will be most convenient to make this re- 
fund by reducing the assessment in such cases on 
the salary payable in March 1870. The assessing 
officer will then be able to ascertain the entire 
salary chargeable during the six months commenc- 
iug on the 1st day of October 1869, and the amount 
of duty at two per cent, thereon. He will thus be 
able to adjust any excess over that amount by a 
diminution of the assessment in March, or, if neces- 
sary, by a re- payment. 

4. The second clause of Section 2 is meant to 
provide for cases in which the assessments are made 
in December, before the assessing officer was in- 
formed of the provisions of the new Act. 

5. The same remarks apply to annuities and 
pensions assessable under Fart II. 

6. The Collector should at once bring to the 
notice of the proper officer of every Company assess* 
able under Part III that such Company is liable 
to a further duty equal to half the amount to which 
it was liable under that part, and that this further 
duty is payable on the 1st Deoember 1869. 

7. Wherever a notice has been already served 
under Part IV, Section 16, the Collector will, 
under Section 6 of the new Act, serve a suppl^nent* 
ary notice in the following form : — 

Supplenientai'y Notice under Section 6, 
Act XXIII of IS69. 



No. 



To 



Date. 



Whereas you were served with a notice under 
Section 16 of the Indian Income-tax Act requiring 
you to pay Rs. , you are hereby required to 
take notice that, under Section 5 of Act XXJII of 
1869, you are liable to a further duty of Rs. , 

payable within fifteen days of the service of the 
present notice. A receipt will be granted at (place) 
on (time) by (nanie of officer) to whom payment 
should be made. • 

(Collector's SigncUwre.) ' 

8. If a notice has not been already served oh 
any person liable under Pkut IV of the Indian 
Income-tax Act, the form of notice prescribed in 
the Resolution of the 24th March last will be used, 
care being taken to enter the enhanced amount in 
the fifth column of that form. 

9. The form of receijjt prescribed in the above- 
quoted Betolntion requires no alteration; but if 
in any case a receipt has alreadv been mmted, 
the term "supplementary receipt -should be used. 
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10. A repfister of supplementary notices should 
be kept in the following form : — 



^ 



I 



Date of payment 

of additional 

duty or fine, 

with number of 

receipt. 
• 


• 


Amount of fine^ 
under Section 2^ 
of Act IX of 1869 
in respect of ad- 

ditional duty. 


lO 


Amount of 

additional 

duty. 


•^ 


Name of person 
assessed, with 
name of trustee 
or agent, if any. 


eo 


Number of 
original 
notice. 


M 


Number of 
supplement- 
ary notice, 
with date of 
service. 


fH 






^< •« 



Ordered that the above Resolution be published 
for general information in the GarMte of India, 
and communicated to the several Departments, 
Ciovernments, and Administrations, and to the 
several Accountants-General, andDeputy- Account- 
ants-General in independent charge, for Informa- 
tion and guidance. 

2. A Iso to the Comptroller- General of Accounts 
for information and guidance. 

(Signed) R. B. CHAPMAN, 

Offg, Secy, to the Qovt. of India. 

Order thereon, 14th December 1869, 
No. 3,174. 
Communicated to the Board of Revenue in con- 
tinuation of the Proceedings, dated 1.3th April 
1869, No. 996, for their information and for imme- 
diate communication to all Collectors and the 
Commissioner of the Neilgherry Hills for their 
guidance. 

(True Extract.) 

(Signed) R. A. DALY ELL, 

Acting Becretan-y to Govt. 

Bead the following Proceedings of the Board of 
Revenue, dated 2nd December 1869 : — 

Bead the following letter from the Collector of 
South Arcot, to the Acting Secretary to the 
Board of Revenue, dated Cuddalore, 20th 
NoYemberl869, No. 277. 



I have the honour to report, for the uifoi-mation 
of the Board and Government, that heavy rain has 
fallen very generally throughout this district 
during the last month, and the qfuantity gauged at 
my own ofRce since the 25th October is noted 
below : — 



Dates. 


Inches 


Tenths. 


2oth and 26th October 






27th 


do. 


I 




28th 


do. 


1 


H 


29th 


do. 




3| 


31st 


do. 


6 


5| 


1st November ... 


... 


5i 


2nd 


do. 




7 


3rd- 


do. 


1 


n 


4th 


do. 


4 


5 


^ 5th 


do. 


1 


3 


6th 


do. 


1 


n 


7th 


do. 


2 


4- 


llth 


do. 




13th 


do. 




61 


15th 


do. 


2 


16th 


do. 


4 




17th and 18th 


do. 


... 


... 




29 


H 



2. Prior to this, all river-fed sources of irriga- 
tion had received a full supply for the season, and 
my only fear has been that tanks and reservoirs 
would have burst their banks ; but happily as yet 
nothing of the kind, to any material extent, has 
been reported, owing to timely precautions to let 
off all surplus water. Bain-fed tanks very gene- 
rally throughout the district have also received a 
full supply, and the seasou altogether promises 
to be one of the most propitious we have had for a 
series of years for both wet and dry cultivation. 

3. It will be seen that the raiul'all in less than 
a month has nearly equalled the avei'age amount 
in past years, and, if we only have a renewal of 
showers in the beginning of January, I am san- 
guine that there will be a very large increase of re- 
venue in the current Fusly year, and that remis- 
sions will be almost unknown- 

4. This sudden propitious change in the pros- 
pects of the coming season throughout this part 
of the country cannot be over-estimated, and it 
is only a Revenue Officer perhaps who can fullv 
enter into the relief and blessing attending such 
a change after the anxiety and distress occasioned 
by a succession of bad seasons ; and I have thought 
the altered position of the year's prospects were 
a fitting suoject for a special report, for if, as I 
believe,these prospects are much the same through- 
out the Presidency, the Board and Government 
will not fail to share in those feelings of gratitude 
and thankfulness, which every head of a province 
must experience on witnessing his district sud- 
denly turned from a desert into a garden, and pro- 
mised abundance and plenty where only shortly 
before all looked gloomy and threatening. 

5. Although the past few months or since 
April have been somewhat anxious to me, yet it 
is gratifying to find that all my calculations and 
anticipations, recorded in my letter to the Board 

I of the l.'ith February last, No. 13.. {vide Board's 
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Proceedings, No. 1,596, of 9th March,) have proved 
correct and been fully realized. The retail prices 
of all grains have avera^^ed throughout from 30 to 
35 per cent, cheaper than in Fusly 1276-77, and 
there has been neither suffeiing nor distress in any 
part of the district calling for special measures of 
relief, so that *ny expectations as to the real con- 
dition of the people, and ray knowledge of the re- 
sources of the district available to meet any pres- 
sure, as given in paragi-aphs 10, 11, and 12 of that 
letter, have all been borne out— a result which 
has been veiy satisfactory, however great my 
anxiety and watchful oversight may have been in 
the intervening period as the season of drought 
progressed. 

Submitted for the information of Government. 

O&DBft THEREON 14th December 1869, No. 3,173. 
Ordered to be recorded. 
(True Extract.) 
(Signed) H. WELLE SLEY, 
Acting Under-Secretary to Government, 

Plan op mew Jail poa Palamcottah. 
Troceedin^ of the Madras Government, JtuUcud 
Department, I5th December 1869. 
Bead the following papers : — 
Prom Lient.-Colonel W. J. Wilson, Inspector- 
General of Jails, to the Secretary to Govern- 
ment, Public Works Department, Fort Saint 
George, dated Ootacamnnd, 5 th August 1869, 
No. 92. 

I have the honour to forward plans and estimates 
for a new District Jail at Palamcottah, in the Dis- 
trict of Tinnevelly. Accommodation exclusive of 
that in hospital has been provided for the under- 
mentioned classes, viz. :— 



given in 



Male convicts 
„ under-trial 

Boys 

Female convicts .. 
„ under-trial 

Male debtors ... . 

Female ,, 



120 

18 

6 

16 

4 

12 

... ••• 4 

Total... 180 



Three solitary cells. 

Two cells for condemned prisoners. 
X As the number of male prisoners under trial 
^several occasions exceeded thirty, and the 
iMmber of boys has not been more than three, I 
mpose that the under-trial block should consist 
oifoar wards, viz., three wards of under-trial pri- 
MiwcMJWoto contain twelve each, and one tocon- 
ttmalne; the fourth ward to be for four boys. I 
wrad esolnde the cells for condemned prisoners 
"M the body of the jail and add them to the 
Www solitary cells beyond the circle. With 
wy m odifications the proviwon for the various 
«i» of prisoners will correspond with their 
•JBjJNSJ number during the last four or five years 
w tee OKoeption of that for female debtors, 
2U2* ™"^ classes appear to have been receiv- 
wwteMl at Tinnevelly for several years past. 

*; ^ne undennentioned alterations in the oon- 
jSJJ** ^ tbe different buildings appear desir- 



I. The dimensions of the wards ought to be 
modified so as to allow 40 superficial and 600 
cubic feet per prisoner, instead of 37 superficial 
and 660 cubic feet as provided. 

II. The window sills in the wards appear to 
come within two feet cf the floor, I would allow 
2J feet. 

III. The doors ought to open on hinges at one 
side. Iron doors revolving on the centre are not 
required. 

IV. The shutters to protect the windows 
should be placed outside. 

V. If not objectionable on account of the extra 
expense, I think it would bo preferable to exclude 
the night conveniences from the wards. A recess 
about eight feet high and six feet square, with a 
grated aperture on each side for ventilation, might 
be built between any two windows at the back of 
each ward. 

VI. Eave ventilation ought to be 
every block. 

VI I. WoMEK. — A separate workshop is not 
required for the women. If a verandah about 
nine feet broad with a parapet wall in front three 
feet high is added to the front of the block, it will 
answer the purpose. The accommodation as per 
plan is a single block consisting of a large central 
ward for convicted females, and a smaS ward at 
each end, one for nnder-trial females and the 
other for debtors, the latter being divided from 
the other part of the building by palisading. The 
daily average number of under-trial females has 
been about two, and there have been no female 
debtors at all of late years ; but I have not pro- 
posed any modification in the plan of this building 
with the exception of the addition of a verandah 
and of such alteration in the dimensions as will 
give the standard allowance of space, because the 
ward designed for female debtors will be found 
useful when separation may be required, and for 
the temporary accommodation of long-sentenced 
women while their time for appeal is pending. A 
separate building may be erected for the under- 
trial women, but their number is so small that 
this scarcely appears necessary. 

Vni. Hospital. — The building shown in the 
plan provides for the reception, under the same 
roof, of males and females, and of persons suffer- 
ing from contagious diseases. I recommend that 
a hospital for women should be built in their own 
com^mrtment, and that a separate building for 
persons attached by contagious diseases should 
be erected near the hospital. Each hospital ought 
to have a verandah all round. 

IX. Solitary Gslls and Cells fob Prisoksbs 
CONDEMNED TO DEATH. — The dimensions of these 
should be increased so as to give 100 snpei*fioial 
and 1,000 cubic feet per cell. The doors of the 
cells for condemned prisoners ought to be of open 
iron grating, so that the inmates may be kept 
under observation. Those of the solitary cefia 
should be of wood of a similar pattern to those at 
the VeUore Central Jail. 

X. Latrine fob Males. — That shown in the plan 
measures 81 X 44 feet, and is of the same descrip- 
tion as those sanctioned for Central Jails. I enclose 
a rough plan of a latrine of a more simple descrip- 
tion measuring 60 X 31 J feet, which will be less 
expensive and equaUy convenient. 

XI. Latrine por Females.— That shown in the 
plan measures 25 x 18 feet. I enclose a rough 
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plan of a smaller building measuring 16 x 10 feet 
inside, which is quite large enough. One of a 
similar size may be built in thp hospital compart- 
ment. The trough in the latrine at the Native 
Jail at Ootacamuud is sunk below the surface of 
the ground, and, as it has answered the purpose 
remarkably well for the two years during which it 
has been used, and as trougns of this description 
are probably cheaper and more easily constructed 
than those raised above the ground, I recommend 
them for adoption at Tinnovelly. 

XII. A request was recently made by a Euro- 
pean Head Constable to the efiect that the two 
rooms might open into each other in order to im- 
prove the ventilation. If an arch can be turned 
in the dividing wall it will ant^wer the purpose. 

XIII. No basement ought to be less than two 
feet. 

4. The undermentioned additional buildings 
seem to bo required : — 

I. QuABi^TiNE Block. — The average number of 
male convicts and under-trial prisoners admitted 
during 1868-69 averaged respectively thirty -four 
and seventeen per mensem^ but the number varied 
considerably in different months: for example, 
the siAallest number of convicts admitted during 
any one month was fifteen and the greatest 
seventy-six, the smallest number of under-trial 

frisoners was three and the greatest thirty-nine, 
have conseauently found some difficiilty in 
determining wnat amount of quarantine accom- 
modation ought to be provided. The block now 
proposed consists of four wards of the same dimen* 
sions as those of the new Subsidiary Jails — three 
wards each to contain six persons, and one ward 
to contain three persons. 

II. Separate hospital for women. 

lU. Separate hospital for perspns afflicted 
with contagious diseases. 

5. I herewith submit a block plan on the same 
scale as Uiat prepared by Colonel Wilkieson, show- 
ing the additional bnildings, and also altering the 
-positions of the hospitals, of the wards for females, 
of the latrines, of the solitary cells, of the dead- 
house, and of the debtors* ward. The hospital 
^d barrack for- women, if built as shown in the 
original plan, will.be too near the main wall, and 
1, therefore, propose to isike in additional ^pround 
to the extent of 150 feet and to erect the buddinKS 
for the sick and for the women thereon. The 
quarantine wards and general latrine ought to be 
as far removed from the other buildings as pos- 
sible, apd I have shown; them in opposite oomera 
of that end of the enclosure next to the entrance. 
The debtors' ward and the block of cells have 
been placed as far from the other bnildings as the 
space will admit of. The former might be moved 
nearer the hospital, but that would mterfere with 
the power of extending the convict barrack mark- 
ed A., which power it is desirable to retain. As 
the erection of the quarantine and debtors* wards 
beyond the outer wall of the jail would involve 
additional expenditure, 1 have proposed to place 
chese buildings inside- Three bathing cisterns 
will be required— one for the general body of 
prisoners, measuring 18 or 20 x 8 x ^i feet inside j 
dne for the hospital, and another for the women, 
each measuring 8 x 4 x 2^ fjBet inside. 

6. The site selected is about one-and-a-half miles 
from the old jail in the cantonment of Palamcottah. 
It stand? high, ITio soil is red laterite, and good 



water is procurable. The north-east wind prevails 
from the latter part of November until the end of 
March. Early in June the south-west monsoon 
sets in, but, the direction of the wind being affected 
by the range of ghauts, is generally due west at 
Palamcottah until October. In April, May, October, 
and the early part of November, the wind is varia- 
ble. I have, therefore, shown the hospital in the 
south-western corner of the enclosure. 

7. I also forward a letter from the Officiating 
Superintending Engineer requesting permission 
to commence the preparation of materials for the 
enclosure wall and other buildings. 

8. A gang of 150 convicts to strengthen the 
working party is under orders to leave Madura so 
soon as the huts are ready. 



Referred to the Judicial Department. 
(Signed) 0. A. ORR, Colonel, R. K., 
Secretary to Government, P. W. D* 
Fort Saint George, I 
29/& August 1869. ) 

Referred to the Acting Sanitary Commissioner 
for his remarks, which he is required to submit at 
an early date. • 

(Signed) H.E.STOKES. 
Acting Under»Secretary to Governm^it. 
Fort Saint George, \ 
^^rdAugmt 1869. j 

From Captain H. Tulloch, R. B., Officiating Sani- 
tary Commissioner for Madi*as, to the C?hief 
Secretary to Government, Fort Saint George, 
dated Madras, 11th September 1869, No. *d018. 

In reply to your Acting Under-Secretary*s docket 
on letter. No. 92, of the 5th ultimo, addressed 
by the Inspector-(xeneral of Jails to the Secre- 
tary to Government, Department of Public Works, 
concerning the proposed District Jail at Palam- 
cottah, I have the honour to submit the following 
observations. 

2. I do not propose to enter into the qnestion 
as to the numocr of the various classes of prison- 
ers for whom accommodation should be provided, 
because the Inspector- Gen oral of Jails is obviously 
the most competent officer to settle that point. My 
remarks will be confined to the buildings, and to 
the nature of the accommodation which they would 
afford. I will consider the alterations proposed by 
the In specter- General in the order iu which he 
has placed them. 

The superficial area for each prisoner should bo 
40 feet, and the cubical space 650 feet. 

The window sills may be raised half a foot from 
the floor as proposed by Colonel Wilson. 

Considered from a sanitary point of view, ^ 
does not much matter whether the door works on 
a pivot in the middle or on hinges at the side. The 
latter arrangement, because it is the ordinary one, 
is the more convenient, 

I agree with Colonel Wilson that the shntters 
to protect the windows should be on the outside- 

There are grave objections to the ni^t " coiit«- 
uiences'* being placed in the wards. The ordiuce 
must contaminate the atmosphere in which tbe 
prisoners are sleeping, and predispose thcnx. to 
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sickness. It is not quite clear to mo what kind of 
recess the Inspector^General of Jails proposes* 
All that is required is a small compartment cut off 
from the ward, but to which access oould be had 
through a door. The room ought to be thoroughly 
ventilated, so that the gases from the urine and 
night soil might escape at once to the atmosphere 
outside the building. 

All ihe terraced buildings should have apertures 
for ventilation at the top of the walls, bnt these 
will not be required in those buildings which have 
pent roofs and ridge ventilators. ' 

The hospital for females must be a separate 
building ft*om that in which males are treated, and 
the contagious wards in connexion with each must 
bo isolated. Although verandahs may bo dispens- 
ed with in most of the other buildings, they are 
indispensable in the hospitals. The shade which 
they afford is most grateful to convalescent patients, 
and, indeed, to all who are not compelled to stay 
in doors. 

Prisoners who are undergoing solitary confine- 
ment or condemned to death, and who are, there- 
fore, obliged to be kept to themselves, should each 
have the superficial area and the cubical space 
allotted to them which is proposed by the In- 
specter- (General of Jails. 

I prefer Colonel Wilson's design for the latrines, 
but it win be necessary to add a ridge ventilator 
right along tbe whole length of each building. It 
is immateriaJ whether the trough is placed below 
or above the level of the gix>und. I am opposed 
to the men's and women s latrines being joined 
together. They should be separate buildings. 

1 perfectly agree with the Inspector-General of 
Jails, who recommends that no basement ought to 
be less than two feet from the ground. The health 
of men is so much affected by damp, that we can- 
nol be too careful in trying to keep all buildings dry. 

3. The extra buildings which are not provided 
ftrtr by the Public Works Department, but which 
ai« TBcommended by the Inspector- General of 
Jails, are Quarantine wards, separate hospital for 
women, ana separate hospital for contagious dis- 
eases. Jt will be seen that in paragraph 2 of this 
letter I have already urged that the two latter 
buil^gs be provided, ^e necessity for quaran- 
tine WSTOS need not be pointed out by me, as the 
iMitention of the Government of India has already 
been drawn to this subject. 

4, The In specter- General of Jails has recom- 
mended thr^e wards, each to hold six persons, and 
one ward to hold three persons. Thus accom- 
modation would be secured for twenty-one per- 
ttma altogether. But the Government* of India 
floem to nave approved of the suggestions of 
dieir Sanitary Commissioner, who is opposed to 
priioaera on first joining a jail being placed 
together. It is stated in the remarks of the Govern- 
ment of India, (vide Proceedings of tho Madras 
flotetHment, Judicial Department, No. 1325, of 
nfll Angnst 1869,) "instead of fresh arrivals being 
^m in barracks calculated to hold six or eight 
feiMiU, it would be &,v better to put each indi- 
^|tel into a separate cell, so far as such a dis- 

*^ lar be practicable without serious 
From the general . tenor of their 
_^— ^^-^i BWrreover, it is clear that it is not con- 
IgWhted that so many as twenty-one solitary 
jffti ibcR^ be btdlt in a single jail, such as the 
fiilii)M under consideration, m addition to those 



required for purposes of punishment. Nor, on the 
other hand, are the principles laid down for guid- 
ance sufficiently precise to enable me to fix on the 
exact number of cells that should be erected. I 
would recommend a dozen quarantine cells as a 
preliminary necessity. If afterwards more should 
be required, they can be constructed. 

5. Under these circumstances it will, of course, 
be necessary at the same time to make use of, to 
the utmost, every building in the jail that can 
conveniently be used for segregating prisoners on 
their first arrival at the jail ; otherwise it vrill be 
impossible to accommodate the reauired number. 

6. It occurs to me that a great deal of expense 
may be saved by not admitting into jail more 
prisoners at a time than there is quarantine accom* 
modatioa for. Before prisoners are sent from one 
station to another, the Superintendent of the Jail 
to which they are to proceed should be communi* 
cated with, and it should be ascertained from him 
whether he can receive them or not. No doubt, if 
proper arrangements are made by the officers 
concerned, the necessity for a large number of 
separate quarantine cells may, to some extent, be 
obviated. 

7. Regarding the general arrangement and 
positions of the different buildings in the proposed 
jail, I would adopt the plan proposed by the In- 
spector-G^eneral of Prisons, but with certain modi- 
fications. 

8. There is no reason why the solitary and 
condemned cells block, the latrines, the quarantine 
wards, and the hospitals should not also all radiate 
towards the centre of the jail. Letting alone the 
advantages of easier circumspection that would be 
secured by this arrangement, it would be benefi- 
cial from a sanitary pomt of view. The buildings 
in this position would interfere less with the per- 
flation of the air towards the main wards than if 
placed as proposed in the plan. 

9. I observe that the contagious diseases* wards 
attached to the male hospital have been placed 
due we^t of the female hospital, and it is stated on 
the plan that west winds prevail from June till 
October. It is most necessary that these wards 
should be so situated that no prevailing winds 
should blow over them towards any building in 
the jail. Obviously the proper place for them in 
the south-east comer of the square. By placing 
the male hospital to the eas£ and the female hos- 
pital to the west, the contagious diseases' ward 
will be situated to the west of all the other build- 
ings, and they need not be removed far from the 
male hospital, of which they will still form an 
integral part. 

lu. In a previous part of this letter I assumed 
that the quarantine wards were to be within the 
jail walls ; but thei-e can be no question about the 
advisability of putting them outside if there are 
no insuperable objections, other than sanitary, to 
this being done. A little additional expense should 
not be considered when the health of all the con- 
victs depends so much on the prevention of 
diseases beinff imported from other stations. 
.11. It is (H great importance that all the water 
used for bathing, washing, and oooldn^ purposes 
should be conveyed away from the preomct of the 
dwelling as rapidly as possible, and I would 
strongly advocate its being used on ground which 
might conveniently be converted into a kind of 
kitchen garden to supply the prisoners with vege- 
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tables. On ihe same' land might be used, with 
great profit, all the earth that had been converted 
into poudrette witkin the jail walls. I am decid- 
edly opposed to the burial of excreta, however 
deep tne pita may be dng. "The conversion of 
excrement into food seems to me at once the most 
scientific mode of dealing with this question, and the 
one most likely to produce the best sanitary results. 
Excrement buriea is merely an evil put out of 
sight, but not the less likely on that account to 
do mischief. But excrement turned into food is 
foul matter robbed of all its power to do harm. 

12. The surface drainage should not be inter- 
cepted any where near tne jail, but should be 
allowed to flow right away to the natural outfalls 
in the neighbourhood. 

13. I quite agree with both the Superintending 
Engineer and the Magistrate that the jail should 
be clear of all nuisances and encroachments, and 
I strongly advocate that the eighty-two acres of 
ground proposed to be taken up be purchased out- 
right. The jail will then stand with an open space 
around it, and not be liable to contamination U'om 
without. 

14. The points not referred to by the In specter- 
€k)neral of Jails, but which will require attention, 
are as follow : — 

Jailor's Quarters. — Ridge ventilation should be 
put up over the quarters, the godown, and the privy. 

Quarters for Police Guards. — A window is 
required in the front wall of each room, and a ridge 
ventilator right along the entire roof. The cross 
walls separating the quarters from each other 
should bo reduced to 3i feet in height, otherwise 
they will interfere with the perflation of the air. 

Quarters for the European Head Constable.— 
A ridge ventilator is required to the quarters, the 
cook-room, and the godown. The two rooms should 
communicate with each other through a door or an 
open archway. The floor should bo two feet from 
the gpronnd. 

Dresser^s Quarters. — Bidge ventilator is requir- 
ed : a window in each side wall of the main room 
would be a great advantage, and a window in the 
side wall of each of the other rooms would make 
them also much healthier. Floor should be two 
feet from the ground. 

Dbfuty Jailor*s Quarters.— Ridge ventilation 
is required to the quarters and the out-ofl5ce. The 
floors should bo two feet from the ground. 

Warders' Huts.— Some kind of ventilation in 
the roof will be required unless pan-tiles only are 
used, in which case the ventilation may be dispens- 
ed with. The cross walls separating the huts are 
much to 3 high. The floors should be raised to 
two feet above the ground, and application of 
poudrette and sewage to cultivation. 

16. In conclusion, I beg to add that much sav- 
ing of time would be effected if, before detailed 
plans and estimates for large buildings were pre- 
pared, a pencil outline of the proposed works were, 
in the first instance, forwarded for remarks. All 
the preliminary points could then be settled before 
the Enj^neer proceeded to details, which, under 
these ciroumstanoes, would not probably require 
any alteration. 

Order thebeon, 15th December 1869, No. 1984. 
The estimate for the proposed new District Jail 
at Palamoottah, in the District of Tinnevell3% for 
the acoommodation of 180 prisoners, amounts to 



Rupees 92,000, and provides for the buildings, &c., 
described below : — 



Rs. a. p. 



Enclosure Wall 

Store and Office ... ... 

Six Wards ... 

Three Solitary Cells 

Work-shod for Males 
Do. for Females ... 

Granary 

Cooking-shed 

Do. for the Hospital... 

Cooking-shed for Females-.. 

Latrine for Males 

Do. for Females ... ... 

Hospital 

Do. Latrine 

Leper Cell ... 

Palisading 

Three Wells 

Women's Lavatory with 
seven walls 

Dead House 

Entrance Gate 

Guard Room and Office .. 

Jailor's Quarters 

Cooking-shed for do. 

Privy for do 

Deputy Jailor's Quarters... 

Quarters for European or 
East Indian Head Con- 
stable 

Cook Room for do. 

Five Warders' Huts 

Two Head and eight Deputy 
Constables' Huts 

Latrines for do. 

Cooking-shed for Jailors* 
Quarters 

Dresser's Quarters 

Drainage 

Extra Establishment 

Scaffolding, and Sundries... 

Pay of Police Guard 

Value of land 



18,200 








2,730 








18,400 








1,100 








2,670 








475 








1,760 








1,580 








640 








470 








4,380 








690 








4,880 








340 


e 





900 








5,765 








707 








195 








335 








330 








1.480 








3,370 








555 








205 








630 

• 








965 








200 








1,485 








3,225 








50 








160 








980 








400 








2,410 


8 11 


3,497 


7 


1 


3,600 








2,060 









11,968 



92,000 
Deduct value of convict 

labour... IO,OCO 



Total.,. 82,000 



2. The Inspector-General of Jails suggests that 
in the construction of the several buildings the 
following alterations should be made, viz. : — 

L The dimensions of the wards to be modified 
so as to allow 40 superficial and 600 cubic feet per 
prisoner. 

II. The sills of the windows in the wards to be 
placed two-and-a-half feet above the floor. 

III. The doors to open on hinges at one side. 

IV. The window shutters to iS fixed outside. 

V. A recess about eight feet in height wid six 
feet square, with a grat<3 aperture on each side, to 
be built at the back of eaoh ward. 

VI. Eave ventilation to be provided in erery • 
block. 

VII. A separate workshop for females to b^ 
dispensed with. 
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VIIL But. a verandah about Tiinc feet broad 
with a parapet wall, three feet higli, to be added 
to the front of the female ward, and the dimenaions 
of the ward to be altered, so as to allow of the 
standard superficial and cubic ppacc of 40 and COO 
feet respectively. 

IX. Eacli hospital to be provided with a veran- 
dah all round. 

X. The dimensions of the snlitary cells and 
cells for prisoners condemned to death to be 
increased so as to give 100 superficial and 1,000 
cubic feet per cell. 

XL The doors of the cells for condemned pri- 
soners to be of open iron grating. 

XII. The latrine for males to be built in accord- 
ance with the rough plan .submitted. 

Xin. The latrine for females to be also accord- 
ing to the rough plan. 

XIV. A similar latrine to be built in the hos- 
pital compartment. 

XV. The troughs in the latrines to be sunk 
below the surfaoe of the ground, as in the Native 
Jail at Ootaciunund. 

XVI. Anarch to be turned in the partition 
wall between the rooms in the Head 0on8table*8 
qnarters. 

XV IT. All basements to be not less than two feet. 

3. The Inspector- General also considers the fol- 
lowing additional buildings to be necessary, viz. : — 

I. Four quarantine wards of the dimensions of 
the new Subsidiary Jails. 

II. Separate hospital for women, 

III. Separate hospital for persons afflicted 
with contagious diseases. 

IV. Three bathing cisterns— one 18 or 20 x 8 
X 2], and two 8 X 4 X 2^, and he submits a block 
plan showing the additional buil diners and the 
alterations proposed in the positions of the hospi- 
tal, wards for female, latrines, solitary cells, dead- 
house, and debtors' ward. 

4. As tho hospital and ward for women will, if 
built as shown on the original block plan, be too 
n^r the main wall, the Inspector-General proposes 
to tnkc in 150 feet of additional ground, and to 
erect the buildings for the sick, and for tho women 
thereon. He also proposes, with a view to avoid 
additional expenditure, to place the debtors' wards 
inside or tho main wall. 

5. The Officiating Sanitary Commissioner, Cap- 
tain Tultoch, agrees with the Inspector-General 
in the alterations and additions whicli lie has pro- 
posed. Ho would, however, with refeix-nce to the 
remarks of the Sanitary Commission or with the 
uoverumont of India, recommend that a dozen 
quarantine cells be erected, instead of the four 
wards proposed by the Inspector-General. 

6. Captain Tnlloch thinks that a groat deal of 
expense may bo saved by not admitting into a jail 
more prisoners at a time than there is quarantine 
accommotlation for, and he suggests that before 
prisoners are sent from one jail to another it 
should be ascertained from tho Superintendent of 
the Jail to which they are to. proceed, whether he 
could receive them or not. 

7. Captain Tulloch would adopt the block plan 
anbmUted by the Inspector- General of Jails with 
(•ertam modifications, viz., that the solitary and 
condemned cells, blocks, the latrines, tho quaran- 
tme wards, and the hospit:.! should all radiate to- 
wards the centre of the jailj that tho contagions 
diseases' wards should be placed in south-east 



corner of the square, the male hospital being placed 
to the east, and tho female hospital to the west : 
and that the quarantine wards should be placed 
outside of the jail enclosure. 

8. Captain Tulloch further suggests that tho 
surface^drainage should not be intercepted any- 
where near the jail, but be allowed to run to the 
natural outfalls ; 

That ridge ventilation should be provided for 
the Jailor's quarters, the godown, and privy ; 

That a window should be inserted in the front 
wall of each room of the Police gjiarda, and a ridge 
ventilator provided along the entire roof. The 
cross walls separating the quarters from each other 
to be reduced to 3 J feet in height; 

That ridge ventilation be provided to the quar* 
ters of the European Head Constable ; Dresser, and 
Deputy Jailor ; 

That some kind of ventilation will bo reqnired 
in the Warders* huts if pan-tiles are not usea ; 

That the cross walls separating the^iuts should 
be reduced in height ; 

And that poudrette and sewage should be applied 
to cultivation. 

9. The Governor in Council approves generally 
of the suggestions made by the Inspector-General 
of Jails and the Officiating Sanitary Commissioner, 
and directs that the necessary instructions be 
issued in the Public Works Department. 

10. The Governor in Council further directs 
that the recess for night use suggested by the 
Inspector- General of Jails be on the plan adopted 
in the Central Jail at Bangalore, which was ap- 
proved of for all Central and District Jails in this 
Presidency in G. 0., dated the 1st September last, 
No. 1,445 ; that a separate ward be provided for 
women under trial ; and that the quarantine wards 
bo constinicted outside of the jail enclosure. 

11. The Governor in Council does not see the 
necessity of having separate quarantine cells, as 
suggested by the Officiating Sanitary Commis- 
sioner. The quarantine building is merely to keep 
prisoners under inspection. As soon as there is 
any sign of sickness th«y would be removed to the 
hospital. 

12. Paragraph C of the Officiating Sanitary 
Commissioner's letter will be referred to the In- 
spector-General of Jails for his remarks, and para- 
graph 15 for consideration in tho Public Works 
Department. 

(True Extract.) 

(Signed) E. A. DALYELL, 

Acting Secretm-y to Oavt, 



CIRCULAR ORDER OF CALCUTTA HIGH 

COURT ON ACT XX OF 1866, OR THE 

NEW REGISTRATION ACT. 

To all Civil Judges, dated Calcutta, the 19th 
June 1866. 

In supercession of their circulars as per margin, 

the Court are pleasea to 

No. 5, dated Slat March issue the following instruo- 

1865. tions regarding the new 

„ 13 „ 26th June „ Registration Act (XX of 

" oi " fo P??*' " 18^6). to which they re-. 

„ 83 „ 22"dDec. q^est the immediate at- 

„ 2 „ 2nd Feb. 66. tention of all CivilJudgefl 

of whatsoever grade :— 
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8. Sections 41, 42, and 43, which prescribe the 
duties of Civil Courts in certain cases decided by 
them, are quoted below for easy reference. The 
difference between their provisions and those of 
Bections 43 and 45, Act XVI of 1864^ should be 
carefully noted, so that no mistakes may oocnr in 
giving effect to the present law. 

Sectian 4>\.— When any Civil Court shall, by a 
decree or order, declare anv document relating to 
immoveable property which shall have been regis- 
tered under this Act to be invalid, or when any 
Civil Court^Jshall pass a decree or order affecting 
any such document, and such last-mentioned 
decree or order shall create, declare, transfer, limit, 
or extinguisli any right, title, or interest under 
such document to or in the immoveable property 
to which it relates, such Court shall cause a Memo- 
randum of the decree or order to be sent to the 
Begistrar within whose district the document was 
originally registered. 

Section 42.*- When any Ciyil Court shall, by a 
decree or order, create, declare, transfer, limit, or 
extinguish any right, title, or interest of any per- 
son to or in any immoveable property situate in 
any part of British India in wnich tms Act shall 
operate, such Court shall cause a Memorandum of 
the said decree or order to be sent to the Regis* 
trar, or to every Begistrar within whose district 
the whole or any part of such immoveable pro- 
perty is situate, and such Memorandum shall, so 
far as may be practicable, describe the property 
in manner required by Section 21. 

Seeiion 43» — The costs of and attending the 
registration under Sections 41 and 42 of any Memo-^ 
randum of a decree or order shall be costs in the 
cause, and shall be paid by the Court to the Begis- 
trar or to such other person, and in such wav as the 
local Government shall direct in that behalf. 

3. The main difference between Section 41 of 
the present and Section 43 of the repealed law is, 
that it is now required that Memoranda of decrees 
or orders affecting registered documents shall be 
sent to the officer generally known as the District 
Begi^irar, that is, " the Registrar within whose 
district the document was originally registered :" 
whereas under the now repealed law such Memo- 
randa used to be sent to the office in which the 
document was originally registered, which might 
be, and, in most cases, no doubt was, the office of a 
Sab-Begistrar. 

4. A somewhat similar difference will be found 
cm comparing Section 42 of the present with Sec* 
tion 45 of the repealed law. 1 he Memoranda of 
decree or orders affecting immoveable property 
should be sent, not as heretofore to both District 
and Deputy or Sub-Registrars, but only to the 
District Registrar, or to eveir District Registrar 
within whose district the whole or any part of 
such immoveable property is situate. It should 
be noted that a Memorandum sent under Section 
42 should, as far as practicable, describe the pro- 
perty in the manner required by Section 21. The 
Court trust that they may receive no complaint of 
a non-observanoe of this provision of tne law ; 
for, unless the Memorandum contains a proper des- 
cription of the property, the puiposes for which it 
is required ore entirely defeatea, and the Metno" 
rcmdum is Mseiess. 

^ 5. Whenever a judgment is recorded in Eng- 
Ush, the Memorandum to be sent to the office for 
registration should be invariably drawn up iu that 



llwiguage ; for it is evident that the snhstance of 
decrees or orders passed by a Judge, of the nature 
of those entered in such Memoranda, can be led 
expressed in the language in wkioh the original judg* 
menis were deliverea. 

6. Subordinate Courts should keep a copy of 
every Memorandum sent to the District R^istrar, 
and the High Court is pleased to direct that» in 
forwarding the records of appealed cases, all Courts 
of first instance, and all subordinate Cottrts of 
Appeal, shall attach to the judgment appealed 
against a copy of the Memorandum (or iSfemo* 
randa) sent in for registration. 

7. In connection with Section 4^ which it Will 
be observed is an entirely new provision of the law, 
the High Court desire to point out that the costs 
of registration should be entered in every decree 
or order registered under Section d 41 and 42» 
The costs to be charged in the decree or order 
should, in accordance with the schedule sanction* 
ed by His Excellency the Glovemor-G^nerid in 
Council, be calculated m the following manner:— 

" The costs to be paid on Memoranda sent by 
the Civil Courts under Section 41 should be esti« 
mated at Rupees 2 in each case. 

•* The costs to be paid on Memoranda of decrees 
sent by tjie Civil Courts under Section 42 should 
be estimated on the value of the property affect- 
ed by the decree according to the scale given in 
Schedule A., viz*: — 

Fee. 

R. A* 

Where the value shall not exceed Rs. 25 4 

Extract from the Exceeding Rs. 25, 
Schedule of Fees vmder but not exceeding 
the Indian Registration Rs... 100 8 

Act XX of 1866 sane- „ 100 „ ... 500 1 
tioncd by Government „ 500 „ ... 1,000 1 8 
„1,000„ ...4,000 2 
and for every further Rs. 4,000 or 

part thereof... 1 

(Note.— Where Memoranda have to be sent to 
more than one District Registar's office* the costa 
calculated as above shall be forwarded by the Court 
to the office in the District in which the principal 
part of the property affected by the decree is situ- 
ate, and Rupees 1 shall be forwarded to each of 
the other Offices to which Memoranda are sent.) 

8. It will be observed that, for registering a 
Memorandum under Section 41, Rupees 2 only 
will be charged as costs in the decree or order, 
whereas for a Memorandum under Section 42 a 
calculation will be necessary under the scale quoted 
in the foregoing rule. 

9. To illustrate the mode of dealing with a 
Memorandum under Section 42 of a decree in wluch 
the property is valued at Rs. 28,000 and is sitnat- 
ed in Moorshedabad, Rajshaye, and Nnddea, the 
greater portion of the property being in the last* 
named aistrict, the Court would point out that the 
charge for registration would be calculated in tbe 
following manner : — 

B. A. 
For the first 4,000 ... .,. ... 2 

For four. successive sums of 4,000 ... 4 
For a broken portion .. ... 1 

For registration in Moorshedabad and 
Rajshaye „ ... ... 2 ' 

Total... 9 ^1 
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The greater portion of the property being situat- 
ed in Kuddea, the full fee, viz., Ra. 7, would be 
credited to the Kegistration Fund of that district, 
the sum of Rs. 1 being credited to the funds of 
Moorshedabad and Kajshaye, to the Registrars of 
which districts Memoranda should also be sent. 

10. Civil Courts should bear in mind such 
charges, and, at the time of the execution of any 
such decree or order, should be careful to see that 
the Government dues are deducted from the 
monies realized in execution before any payment is 
made to the judgment-creditor. The dues should 
be deposited iu Court, and as the local Govern- 
ment has as yet issued no orders regarding the 
payment of such monies, they should bo made over, 
without delay, to the District Registrar or Regis- 
trars as may bo. The High Court take this oppor- 
tunity of impressing on all Judges the necessity 
for guarding against any loss by fraud or embezzle- 
ment. 

11. Forms for the preparation of Memoranda 
under Sections 41 and 42 are hereto annexed. 
ITiey are the same as those now in use, which were 
prescribed by Circular No. 5, dated 31st March 
1865, except that an additional column has been 
added to show the amount of costs entered in the 
decree or order, which will, on execution of the 
said decree or order, be real izcd and paid into tho 
credit of the Registration Fund. 

12. • * * * * 

13. With the view of ensuring the performance 
of the duties connected Tvith the preparation of 
these Memoranda, tho High Court request that 
every Civil Court, in according its judgment and 
decree or order in a case requiring registration, 
will enter the words " and a copy of tho Memoran- 
dum A (or B), as required by Section 41 (or Section 
42) of Act XX of 1866, shall be forwarded to the 
office (oroffices) of the Registrar (or Registrars) of." 

1 i The Quarterly Statements required by para 
8, Circular No. 5, dated 31st March 18G5, should 
be forwarded as heretofore. 

15, The High Court trust that, under the 
supervision of District Judges, the duty of prepar- 
ing and forwarding Memoranda to Registration 
Offices has been regularly and punctually perform- 
ed by all the Civil Courts. If it has in any in- 
stance been neglected, such neglect should bo at 
once reported to the High Court, and measures 
should be taken, without delay, to bring up any 
arrears. 

16. The High Court also desire to remind all 
Civil Judges that the provisions of Sections 41, 4'-^ 
43, Act XX of 1866, will apply only to decrees and 
orders passed subsequently to the 1st May 1866, 
those of a prior date being governed by the provi- 
sions of Act XVI of 1864, and that its terms apply 
to original as well as to appealed suits in which 
the decree or order passed concerns a registered 
document relating to immoveable property, or 

.creates, declares, transfers, limits, or extinguishes 
tany right, title, or interest of any person to or in 
f any immovcablo property situate in any part of 

British India in which Act XX of 1866 shall 

operate. 

^ 17. With a view of ensuring uniformity of prac- 
tice, the Court is pleased to issue the following 
rales regarding the preparation of Memoranda of 
Registration : — 

A. In decrees of a Court of first instance, dis- 
missing a plaintiflTs claim to any right, title, or 



interest to or in any immoveable property, no 
Memorandum need be prepared* 

B. In decrees of an Appellate Court affirming 
the decree of a Court of first instance dismissing in 
ioto a plaintiff's claim to or in immoveable pro- 
perty, ho Memorandum need be prepared. 

0. In decrees of a court of first instance decree- 
ing either wholly or in part a right, title, or inter- 
est in immoveable property claimed by the plaintiff, 
a Memorandum must bo prepared as to the pro- 
perty decreed : if on appeal tne decree be affirmed 
without alteration or modification, no Memorandum 
need be forwarded. 

D. In decrees of an Appellate Court in which 
the decree of the lower Court is modified or 
reversed wholly or in part, a Memorandum as to 
the part so modified or reversed should be pre- 
pared and forwarded. 

E. When a decree of a Court of first instance 
declares a registered document relating to im- 
moveable property invalid, or when such Court 
passes a decree aflfecting such document, and such 
decree shall create, declare, transfer, limit, or 
extinguish any ri^ht» title, or interest under such 
document to or m the immoveable property to 
which it refers or to any part thereof, a Memoran- 
dam should be prepared. 

F. When a decree of an Appellate Court simply 
affirms the order of a Court of first instance on 
points relating to a registered document of ini- 
moveable property, no Memorandum need be pre- 
pared ; but if such decree modifies or in any way 
varies or reverses that of the lower Court, a 
Memoranda m relating to the portion of it so modi' 
fied, varied, or reversed should be prepared. 

G. When a decree has been passed by a Court of 
Justice in a suit instituted under Section 230 of Act 
VIII of 1859 in favour of the applicant as plaintiff 
either wholly or in part, a Memorandum should be 
prepared of the property decreed ; and if, on appea), 
that decree be wholly oppartially varied or revers- 
ed, a Memorandum showing such variation and 
reversal should be prepared ; but if the decree of 
the first Court be affirmed, no Memorandum is 
necessary. 

H. When a sale of immoveable property made m 
execution of a decree has been confirmed by tho 
Court under Sections 256 and 257 of Act VIII of 
1859, a Memorandum of sale and confirmation 
should be prepared ; and if, on appeal, that sale 
should be reversed, a Memorandum of such order of 
reversal should be prepared by the Appellate Court. 

1. When, under Act X of 1865, probate is grant- 
ed or refused by a District Jud|je of a will con- 
taining words sufficient to pass mimoveable pro- 
perty, a Memorandum should be prepared. 

J. If, on review of a judgment, a Court should 
set aside, modify, or in any way interfere with the 
decree as originally passed, then, if a Memorandum 
of tho original decree has been forwarded to tho 
proper Registration Office, a Memorandum should 
also be forwarded notifying tho extent of the 
modification or reversal made by the order passed 
in review. 

K. No Memorandum need be prepared of orders 
pass.ed by any Court under Act XXVII of 1860, 
nor those passed under Act XIX of 1841, nor those 
under Section 2 of Regulation I of 1798, and Sec- 
tions 7 and 8, Regulation XVII of 1806, nor of Act 
XL of 1858, nor of those passed under Section 15 
of Act XIV of 1859, nor under Sections 246 and 
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269 of Act VIII of 1859, nor in short of any order 
passed with reference to immoveable property m 
any of the miscellaneous cases entered in the 
Monthly Statement No. 2 which have not been 
explicitly mentioned in these rules. 

1 8. It only remains for the Court to notice other 
portions of the Registration Act which affect the 
duties of Civil Judges. 

19. The instruments of which registration is 
compulsory are described in Section 1 7, in connec- 

. tion wkh which Section 49 should be read. This 
section declares that " no instrument required by 
Section 17 to be registered shall be received in 
evidence in any civil proceeding in any Court, or 
shall be acted on by any public servant as defined 
in the Indian Penal Code, or shall affect any pro- 
perty comprised therein, unless it shall have been 
registered in accordance with the provisions of this 
Act." 

20. In Section 18 are mentioned the documents 
of which registration is not compulsory but op- 
tional. The privileges which attend the registra- 
tion of the oocuments specified in Clauses 1, 2, 
and 3 of Section 18 are declared in Section 50, 
which enacts that such instruments duly register- 
ed *' shall take effect, as regards the property com- 
prised therein, against every unregistered instru- 
ment relating to the same property, whether such 
instrument be of the same nature as the unregis- 
tered instrument or not." Section 48 further 
enacts, with reference to "all instruments duly 
registered under Act XX of 1866 and relating to 
moveable or immoveable property," that they shall 
** take effect against any oral agreement or decla- 
ration relating to the same property." 

21. The time from which a registered docu- 
ment operates is specified in Section 47. The period 
of six vcars from the time when the cause of suit 
arose, is the limitation fixed by Section 51 of Act 
XX of 1866, and also by Clause 16, Section 16 of 
Act XVI of 1859, for suits to recover money lent 
or interest, or for the breach of any contract when 
Ruch engagement in writing has been duly regis- 
tered under the Act. 

22. The mode in which Civil Courts are to en- 
force obligations which have been specially regis- 
tered under Section 52 is laid down in Sections 
53, 54, and 55, to which the High Court request 
the careful attention of all Civil Judges. The 
Court content themselves with observing that, 
contrary to the provisions of Act XVI of 1864, 
the record of agreement made by the parties needs 
to be signed only by the Registering Officer and 
the obligor. 

23. Section 84 is also an important provision of 
the law, but it applies exclusively to the Courts of 
District Judges. The High Court expect that all 
cases of this description will be taken up and de- 
cided soon after the presentation of the petition, 
as it is a matter of importance that there should 
be no delay in such cases. 

24. The 'Judges will open'a new head in the 
Monthly Statement No. 2Jfor "Petitions under 
Section 83 of Act XX of 1866 to establish a right 
to have a document registered," and another for 
petitions under Section 53 of the same Act to 
enforce agreements recorded on specially regis- 
tered obligations. 
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NoTB.--.Tlu» circular is re-printed fVom our imprea. 
mon of January 1867, as we understand that great 
dif^ty and perplexity are being experienced in the 
Moftflsil, eepeciaUy in respect to SeotiouB 41, 42, and 43 
of the Act. — Ed. 12. JJ, 



ACTS OP THE GOVERNMENT OP 
MADRAS. 

The following Act of the eovernor of Port St. 
George in Council received the assent of His 
ExceUency the Viceroy and €rovomor.€^eneral on 
the 8th December 1869, and is hereby promulgated 
for general information :— 

MADEAS ACT No. Vin op 1869, 

An Act to prevent cUmbts as to the true intent and 
fneamng of certain words used in the TUle Deedg 
of Inams heretofore fu/mdshed to Jnam-holders 
by the Inam ComnUssUmer of the Madras Pre* 
stdency, and to declare the true intent and mean* 
ing of Madras Acts IV of 1862 and IV o/ 1866. 

Whereas^ under the roles sanctioned by the 
local Crovemmenu in the 

Preamble. year 1869 and published in 

the Fort Saint Ueorge Gazette 
dated the 4th of October 1859, for the adjudication 
and settlement of Inam lands in the Madras Pre- 
sidency, the Inam Commissioner of the said Pre* 
siden^ is required to furnish Inam-holders with 
Title Deeds in respect of their Inams, prepared 
according to certam forms prescribed by the said 
Government ; and whereas the terms of the Title 
Deeds so prepared appear in many cases to convey 
a more extensive ri^ht than was intended to be 
l^ven, or than could be legally given ; and whereas 
It is apprehended that the terms of the !ntle Deeds 
may be so construei} as to affect the rights and 
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interests which other persons may have in lands 
from which the Inams are derived or drawn, in 
cases where the Inam-holders do not possess the 
proprietary right in the soil, but only the right of 
teceiving the rent or tax payable to Grovemment 
in respect of the Inam lands as transferees of the 
Government, and it is, therefore, expedient to remove 
all doubts as to the true intent and meaning of the 
words used in the said Title Deeds ; and whereas 
the words ** land*' and " lands'* are used in Madras 
Acts lY of 3862 and IV of 1866 in connection 
^ith Inams in a sense not applicable to Inams, and 
it is expedient to explain the true intent and mean- 
ing of such words in the said Acts ; It is enacted 
as follows : — 

I.— Nothing contained in any Title Deed here- 
tofore issued to any Inam- 
holder shall be deemed to 
define, limit, infringe, or 
destroy the rights of any 
description of holders or 
occupiers of the lands from 
which any Inam is derived 
or drawn, or to affect the 
interests of any person other 
than the Inam-holder named 
in the Title Deed ; and 
nothing contained in Ma- 
dras Act IV of 18«^, or in 
Madras Act IV of 1866, 
shall be deemed to confer on any Inam-holder 
toy* right to land which he would not otherwise 
possess.* 

(By order.) 
JOHN D. MAYNE, 
Amstant Secretary to GovemfnetU, 

Legislative Department, 



Wordinff of Inam 
Title Deeds not to 
affect holders or 
occupiers of Inam 
land; and wording 
of Madras Acts IV 
©f 1862 and IV of 
1866 not to be held 
to ccmfer on Inam- 
holder any right 
#hich he would not 
otherwise possess. 



BILLS OF THlE GOVERNMENT OF 
MADRAS. 

The following Report of the Select Committee 
on the Bill " to provide for the collection of tolls 
and license fees on canals and other lines of navi- 
^tion, for the management of farries, cmd for the 
oonstruction and improvement of lines of naviga- 
tion wit&in the Madras Presidency,'* together with 
the Bifl« as amended by the Select Committee, is 
hereby promulgated for general information :— 

To 

ThI HoKOlJaABLfi THB CoUKCIL OF THE 

<jk)VERNdR OF FOET SaINT €rE6B0^ 

"FOR HAKIKO LaWS AND BeGTJLATIONS. 

We have tjarefuUy considered the Bill ** to pro- 
vide for the collection of tolls and lic^ise fees on 
oanab and other lines of navigation, for the ma- 
nagement of ferries, and for the constrmction and 
improvement of lines of navigation within the 
Madras Presidency," and now submit pur report 
thereon, with the Bill itself as amended by us. 

2. Section 4 has beeh re-cast, and a proviso has 
been lidded, so as to make it dear that t^e efibct 
of paym«nt of a ticense fee on any boat shoold be to 
exempt it frcnn tolls on any ime of navigaildon 



governed by the Act while thp license was in force. 
8. Section 17 of the original Bill has been omit- 
ted. It exempted from payment of tolls troops on 
the march, Military or Government stores, and 
Military and PoHce Officers on duty, llie ferries, 
however, will either remain in the hands of 
Government or be farmed out. If the formw 
course be adopted. Government can, and probably 
wiU, direct that no such tolls, shall be exacted. If 
the latter course, it would also be open to Govern- 
ment to insert a similar provision in the conditional 
of lease ; or it might be found more profitable to 
Government to pay toll, and to reimburse them- 
selves by exacting a higher rate of rent. 

4. Sections 13, 18, 24, 29, and 30 have received 
verbal corrections, which require no special notice . 



Madbas, 1 

6th January 1870.) 
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V. RAMIENGAR. 
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No. 8 of 1869. 
A BILL 

To provide for the collection of toUe and license fees 
on canaU and other lines of navigation, for the 
management of ferries^ and for me construction 
and improvement of Unes of navigation within the 
Madras Presidency. 

(As amended by the Select Committee.) 

Whereas it is expedient to provide for the col- 
lection of tolls and lionise 
Preamble. fees on canals, lines of navi- 

gation and ferries, and to 
provide f(^ the management of ferries and the con- 
struction and improvement of lines of navigation 
in the Madras Presidency; It is enacted as 
follows : — 

1. The following words shall have the several 
meanings hereby assigned 

Interpretation. to them, unless where a con- 
trary intention shall appear 
from the context, that is to say — 

The word " vessel'* shall include any ship, barge, 
boat, raft, timl>er, bamboos, 

** Vessel.*' or floating materials, pro- 

pelled in any manner. 

The words ** line of navigation'* shall mean any 

"Line of naviga. f^^jg^^l® channel subject 
:^« " *«»viK«»- ^ ^£g provisions 



tion.' 



Act. 



of this 



The word ''channel*' shall include any rive, 
" Channel " canal, or watervray, whether 



natural or artificial. 



2. 



It shall be lawful for the Madras (jk>yerq- 

ment, from time to time, by 

Notification to that effect 

pubHshed in the Fort 8a4nii 

George Gazette and in thA 

G^ette of the district tf> 

which the Notification shall 

apphr, to declare that the 

provisions of ihis Act shalf ap^y to any niavinUs 

channel specified in Bach Kottecation^ and, trom 

and after such publication, the provisions of this 



"What navigable 
channels ma^ be 
rendered sul:»}ect to 
the provisions of 
this Act. 
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Act shall apply to, an4 be in force as regards, 
such navigable channel. 

S. It shall be lawM for the Madras Grovern- 
ment, from time to time, to 

Bj iriiom naviga- anthorize any person to make 
Me channels may be and open any navigable chan- 
made. nel, or to clear and deepen 

any navigable channel, and 
to stop any water-course, or make any tracking 
path, or do any other act necessary for the making 
or improvement of any such channel; and any 
navigwle channel made under this section shall be 
rendered subject to the provisions of this Act in 
the manner prescribed in the last preceding sec- 
tion. The said Government may take possession, 
as for a public purpose, of 

Mode of obtain- any land that may be neces- 
ing land for the pur- sanr for the execution of any 
pose. oftheabovementioned works, 

under the provisions of Act 
VI of 1857 (An Act far the aeqmstion of land for 
publie puarposesj or of any other Act that may now 
(»' hereafter be in force for the taking possession 
of land for publio purposes. 

4 All vessels entering upon, or passing along* 
any of the lines of naviga- 

Tolls to be paid on tion subject to the provisions 
linee <d navigation of this Act, shall pay tolls or 
Bobjeot to this Act. annual license fees, at such 
rates as shall be fixed in 
manner hereinafter mentioned. Payment of the 
Ucen$0fee ahaU exenwt the vessel so licensed from aU 
ioUs payaMe under ihis Act upon any Une of naviga- 
turn dmrin^ the period for which such license is in 
force. 

5. The Madras Government may fibc, and, from 
time to time, alter, the rates 
at which such tolls or license 
fees shall be levied. Pro- 
vided that no^toll or fee shall 
be levied, and no alteration 

of any rate of toll or fee shall have effect, until 
notioe shaU have been published in the Fort Saint 
Qectrae Chaette and the Grazette of the district to 
whieh such notice applies, for such period as the 
Bald Gfovernment may fix, of the intention to levy 
<»r alter such toll, or to impose or vary such fee, and 
of the rate and place at which such toll or fee is to 
be levied or made payable. 

6. Notification of the rates of toll and license 

fee, and of the places of col- 
'^otifioation of rate lection, in English and in 
of toll to be exhibit* the vernacular language of 
od at every Toll- the district, shall be at all 
house. times exhibited to public 

view at every Toll-nouse 
irliere toll is levied under this Act. 

^ 7» The Madras Government shall appoint such 
persons as it may think fit to 
Government may collect tolls or license fees 
aMoint persons to under this Act, or may lease 
mkeot tmls, and the out the collection of tolls and 
^OifaiOtiop of tcdls license fees to any other 
M^twtemed. person. The lessee, or his 

* ' duly authorized agent, shall 

I|c««p0«0red to eoUect the tolls or fees m the like 
r Ml luay person appointed as aforesaid. 



The Crovemment 
may fix and alter 
rates of toll. 



8. If any toll or license fee due under the pro- 

visions of this Act in respect 
Payment of tolls of any vessel shall not be 
I how to be enforced, paid on demand to the per- 
son authorized to collect the 
same, it shall be lawfdl for such person to seize 
such vessel and any furniture tnereof, and to 
detain the same; and such person shall, within 
twenty«four hours of such seizure and detention, 
report the same to the nearest Collector or Deputy 
Collector of the district in which the seizure has 
been made, or other public officer duly authorized 
by Government in that behalf; and, on receipt of 
this report, the Collector, Deputy Collector, or 
other officer as aforesaid shall publish a notice 
appointing a day for the sale of the said vessel 
and any furniture thereof. The sale shall be 
held at some period not less than fifteen days 
from the date of the publication of notice of 
sale; and, if the toll or fee and also anv 
expenses occasioned by non-payment be not paiap 
or sufficient cause for non-payment be not 
shown, at or before the time of sale to the Collec- 
tor, Deputy Collector, or other officer as aforesaid, 
such officer shall sell the vessel and furniture 
seized, or so much thereof as may be approxi- 
mately necessary to pay the toll or fee, and also 
any expenses occasioned by non-payment. So 
much or the property seized as may not have beei^ 
sold, and so much of the sale-proceeds as may 
be in excess of the sum necessary for satisfying 
the toll or fee and for defraying the expenses 
occasioned by non-pc^yment, shall be returned to 
the person in charge of the vesseL 

9. It shall be lawful for the Madras G^overn- 
Appointment of ment to appoint any person 

Supervisor with ^ be the Supervisor of apy 
power to remove !"»« of navigation subject to 
obstrucfa^Dns. the provisions of this Act; 

and such person shall be 
empowered to cut down and remove any tree which 
may have &llen, or may be likely to fall, into suidi 
line of navigation, and to r^nove any sixnken 
vessel, and to prevent or remove any other nui- 
sance^or obstruction to navigation, of whatever des- 
cription, whenever he may think it necessary. 

10. Whenever such Supervisor shall consider 

that the cutting down and 
Mode of exercis- removal of any tree, or the 
ing such power. removal of any other obstruc- 

tion, is necessary, he may, 
in cases of emergency, at once remove the same, 
and may for that purpose enter on any private 
property. In cases not of an emergent nature, 
ne shall serve a notice in writing on the owner or 
occupier of such private property, or on some 
adult member or servant of his mmily, directing 
him to remove the same within a reasonable time. 
If the notice cannot be so served, it may be affixed 
on some conspicuous part of his last known place 
of abode, or of the nearest village. If the owner 
or occupier shall not remove the obstruction within 
the time given in the notice, the Supervisor may 
proceed to remove it himself, and may for thi^ pur- 
pose enter on any private property. Payment of 
all expenses of such removal may be enforced by 
the sale of the thing removed in the manner pro- 
vided for the recovery of tolls in Section 8 of this 
Act, or» if such sale-proceeds are insufficient, the 
balance may be recovered in the manner prescrib- 
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ed in the case oi an arrear of revenue under 
Madras Act U of 1864. 

11. Wbemever, in the opinion of such Super- 
visor, the construction of any 

Supervisor may contriviCnce for fishing or 
forbia the oonstruo* for any other purpose in any 
tion of fishing con* line of navigation is likely 
trivanoes, &C. to cause obstruction to the 

free and safe transit of such 
line of navigation, he may, by a notice in writing 
to be served on the owner or person in charge of 
Buch contrivance in the manner prescribed in the 
previous section, forbid the construction or conti* 
nuance of such contrivance. 

12« Any person who shall wilihUy cause, or 
shall aid in causing, any 

Penalty for cans- obstruction \o any line of 
ing obstruction to navigation, or any damage 
line of navigation. to tne banks or works of 
such line of navigation, or 
who shall wilfully omit to remove such obstruc- 
tion after being lawfully rec^uired so to do, 
fihall be punished, on conviction before a Magis- 
tratoy with simple imprisonment which may extend 
to one month, or with fine which may extend to 
50 rupees, or with both, and shall also be liable 
to pay such fine as may be sufficient to meet all 
reasonable expenses incurred in abating or remov- 
ing Buoh obstruction, or in repairing such damage. 

13* It shall be lawful for the Madras €rovem- 
ment to establish ferries 

Government to across any (^urnel at such 
establish ferries and points as may be selected, 
license ferry-boats, and to maintain or to license 
boats for the conveyuioe of 
passengers, goods, carriages, carts, palanauins, or 
animals across such ferries, and to forbid, within 
such limits as may be prescribed» the trans];)ort 
of passenffors, goods, carriaffesi carts, piJanauins, 
or animals across such dumnel, in any Doats 
except such as are maintained or licensed as 
aforesaid. 

14. Whenever any such ferry shall have been 

established, it shall be lawful 
Government to fix for the Government, firQm 
rates of license fees time to time, to fix and vary 
and tolls. the fees payable to Govern- 

ment by the ownersof licens- 
ed ferry-boats, and also the tolls payable for the 
conveyance of passengers, goods, carriages, carts, 
palanquins, or animals across suc^ ferry. A Noti- 
fication of such tolls shall be 
Table of tolls. at all times exhibited to 

public view on each side of 
the ferry in English and in the vernacular lan- 
guage of the district. 

15. The Government shall be authorized to 

i^point all necessary persons 
Management of to take charge of, and ma- 
ferries and coUec* sage, such ferries and ferry- 
tion of license fees boats, and to collect the 
and tolls. license fees and tolls payable 

at such ferries. It shall idso 
be lawful for the Gk>vemment to lease out the 
right of nuuntaininff or licensing such ferxr-boats, 
and levying such tolls ; and the lessee, or nis di^y 
authorized affent, shall thereupon be empowered 
to collect and receive such license fees and toUs 



Security may be 
required from lessee 
of ferries* 



in the same manner as any person appointed as 
aforesaid. 

16. In case of non-payment of toll on demand, 

the person authorized to 
Penalty for non- collect such toll shall be em- 
payment of toll. powered to seize any goods» 

carriage, cart, palanquin, or 
animal chargeable with such toll, and to proceed 
to sell the same in the manner prescribed by Sec- 
tion 8 of this Act. 

17. When any ferry shall have been leased ont^ 
it shall be lawful for the 
Government, from time to 
time, to require security to 
be deposited by the leaaee 
for the maintenance of 

proper boats, servants, and appliances. It shall be 
tamul for any Revenue Officer authorized hy Hu 
OoUecior in thcU behalf , from time to time, to in- 
spect such boats, servants. 
Inspection of fer* and appliances, and to satisfy 
ries leased out. himself as to their fitness or 

otherwise for the business 
of the ferry, and to report thereon to the Collector 
of the district. 

18. Whenever the Collector shall be satisfied 

that the boats, servants, or 
Procedure in case appliances of any ferry which 
of defective manage- has been leased out are un* 
ment of ferries leas- safe or insufficient, be shall 
ed out. call upon the lessee to make 

good the defect within a 
reasonable time which shall be specified in tha 
notice, and shall inform him that, at the expira- 
tion of such time, he will be liable, in the event of 
non-compliance, to have his lease cancelled, or 
to have tne deficiency complained of made good at 
his own expense. If the lessee shall not comply 
with the terms of the notice, the Collector shall be 
at liberty to make good the deficiency at the 
expense of the lessee, or, with the sanction of the 
Board of Bevenue, to can eel his lease. 

19. 



Recovery of ex- 
penses incurred on 
account of default- 
ing 1 



Where the Collector shall have incurred 
any expense on behalf of the 
lessee tmder the preceding 
section, it shall be lawful for 
him either to deduct the 
same from the security depo- 
sited by the lessee, or to 
recover the amount in the manner provided for in 
the case of an arrear of land revenue by Madras 
Act n of 1864. 

20. The Madras Government shall be authoriz- 
ed, by notice to be published 

Power to abolish in the manner directed by 
any existing ferry Section 5, to declare that 
and to grant com- any ferry hitherto in use 
pensation in respect shall no longer exist. But. 
thereof. whenever the Government 

shall think fit to abolish any 
ferry in which any person shall have acquired a 
legal interest, or to establish a new ferry within 
such a distance of such previous ferry as materially 
to diminish its income, the owner of such ferry shafl • 
be entitled to compensation for the injury done to 
his vested rights. Such compensation shall be.j^ 
assessed and satisfied, as nearly as possible, by the 
same pK)cedui e as if the ferry were land which had 
been taken possession of by feoyemment for public 
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pnrpoeeg nnder Aefe YI of 1857 (An Act for the 
a(mMi(moflcmdfarpubUepfirpo8e9,) or under any 
otaer Act wat may now or hereafter be in force 
for the takinfl^ possession of land for public pur* 
poaes. Provided idways that any compensation 
psjahle under this section shall be satisfied out 
of the proceeds of the Canal and Ferry Fund 
hereinafter mentioned. 

21. No action or suit shall be brought against 

the Secretary of State for 
No action to lie India in Council or the 
against Govern- Government in respect of 
meni in respect of any injury or damage 
act^donein pursu- caused by, or resulting 
anoe of Section 3 from, any act done under 
and Section 2Q. Section 3 or under the last 

preceding section. 

22. It shall be lawful for the Madras Govern- 

ment, from time to time, to 
Rules relating; to make rules not repugnant 
hnes <£ navigation, to any law in force, for the 
management of any line of 
nvrmlion or ferry subject to this Act, and for 
.regdaling the conduct of persons employed for any 
of thepurposes of this Act, and to repeal, alter, and 
amend the same; and the said Gt>vemment mav 
affix fines as penalties for the infringement of such 
roloB, not exceeding 50 rupees for any one 
infringement, or 5 rupees a day for any continu- 
ing i&ingement. 

* Such rules may contain directions for any of 
the following amongst other matters : — 

for determining the tonnage of vessels and their 
measurement ; fbr fixing the number and the width 
of vessels to be allowed to pass into, or out o^ or 
thnxigh, any line of navigation at one time or 
abreast ; for determining the length of time durmg 
wMoh vessels may remain stationary on any line 
of navigation, and the amount of demurrage to be 
paid by veesda remaining stationary beyond such 
ttan; for regulating the mode in which, and the 
pboea at which, tolM or lioensefees are to be levied 
under this Act ; for the removal of sunken vessels 
and obstructkms ; and for the storing, custody, 
and disposal of the cargo of vessels, or of any 
animal or thing seized under this Act. 

S3» Rules shall not be passed until the same 

shall have been published in 

PabHeation of such the Fort SaiaU Ghsorge Qazette 

Kates. and in the QazeUe of cmy 

district to which they may 

miy, for a period of six weeks, and, after that time, 

the rules shall be published as passed, with such 

altefttions, if any, as to the Maaras €it>vemment 

difA ieem fit. The rules so published as passed 

di^ not have effect until the expiration of two 

wiifcB after such last publication, and all rules so 

|Ni|IWied shall, until the same be repealed or 

attmd« be of like effect as if they were inserted 

m'ik&i Act. Copies of all rules, in Bullish and in 

f'ipsmaG«ilftr language of the district, shall be 

*"^ 1 to public view at every place where toll 

^laesare collected. 

•■Any person who shall refuse to pay, or 
evade, or attempt to evade, 
fiir eva- the payment of any toll or 
^ ' license fee due under this 

^^^f^n; •• ' Act, or shall infringe any 

sipVlDCCMkfi shall be punishedi on conyiction 




before a Magistrate, with a fine which may extend 
to 50 Rupees, or with simple imprisonment, in 
lieu of fine, which may extend to one month. 

25. Ajiy person other than the persons authoriz* 
ed under tms Act, who shall 

Penalty for un- levy or demand any tolls or 
authorized levy of license fees, and also every 
toll, &c. person who shall knowingly 

demand any higher toll or 
license fee than this Act permits, or who shall, 
under colour of this Act, detain, seize, or sell any 
property or animal, knowing such detention, sei- 
zure, or sale to be unlawful, or shall wilfully &il 
to comply with all the requirements of Section 8, 
or shall in any manner extort money or any valu« 
able thing from any person under colour of this 
Act, shall be deemed to have committed the offence 
of cheating, and shall be liable to such punish- 
ment as is provided for that offence by the Indian 
Penal Code. 

2& If any person shall be guilty of an offence 
against the provisions of 
Offences against this Act on any line of navi* 
this Act by whom gation subject to this Act, 
punishable. such offence shall be punish- 

able by any Magistrate 
having jurisdiction over any district or place 
adjoining such line of navigation, or adjoin- 
ing either side, of that part of the line of naviga* 
tion in which such offence shall be committed; 
and such Magistrate may exercise all the powe^ 
of a Magistrate under this Act, in the same man- 
ner and to the same extent, as if such offence had 
been committed locally within the limits of his 
jurisdiction, notwithstanding the offence may not 
have been committed locally within such limits ; 
and, in case any such Magistrate shall exercise the 
jurisdiction hereby vested in him, the offence shall 
be deemed, for aU purposes, to have been com- 
mitted locally within the limits of his jurisdiction. 

27. All actions against any person for anything 

done or mtended to be done 

Period of limita- under the provisions of this 

tion as to actions in Act shall be commenced 

respect of proceed- within three months after 

ings under this Act. the act complained of; and 

notice in writing of the action 
and of the cause thereof, and of the damages 
claimed, shall be given to the defendant <Sne month 
at least before the commencement of such action. 

If tender of sufficient amends 
Tender of amends, shall have been made before 

action brought, then the 
plaintiff shall recover such amount only, and shall 
pay all the defendant's costs. If a sufficient sum 
of money shall have been tendered after action 
brought and before the final hearing, th^ the 
plaintiff shall recover such amount and his costs 
up to the time of tender, and shall pay all oosta 
incurred by the defendant after such tender, 

28. All rents, license fees, tolls, and fines col« 

looted and levied under this 
Disposal of fees. Act shall be paid into the 
tolls, &C9 collected publio Treasury, and ear- 
under this Act* ried to the credit of a fund 
to be entitled the «< Canal 
and Ferry fund." Such Fund, after payment 
of all expenses incurred and all claims for corn- 
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pensation payable under tbe Act, shall be ap- 
plied to the cori^irudion, inprovement, repair, 
mamtenance, and extension of the charmele and 
ferries to which the provisions of this Act may 
be applied. Provided always that the Government 
shall be under no obligation to expend in any parti- 
cular District the whole or any part of the sur- 
plus fund realized in that District. 

29. All persons l^employed^by the Government 
of Madras are hereby indem- 
nified for all acts done by 
them or any of them in the 
collection heretofore of any 
tolls on the navigable chan- 
nels in the Madras Presidency. 
80. Thi s A ct may be cited 

Short Title. as "The Canals and Ferry 

Act. 1870." 

(By order.) 

JOHN D. MATNE, 

A»H$tani SecrMwry to Govt., 
Legislative Department* 



Indemnity for cer- 
tainacts done here- 
to fore in the collec- 
tion of tolls, &o. 



MISCELLANEOUS. 



COFFEE ESTATES. 

We doubt if the coffoe planters of the Madras 
Presidency are aware of the fact that their attempt 
to reclaim the waste lands of the country is the 
only enterprize of the kind in India that is burden- 
ed with the payment of a land-tax. The tea plant- 
ers, neither of Assam nor of the Punjab, pay any 
land revenue whatever, for, under the rules of 18^ 
for the sale in fee-simple of the wastelands of Ben- 
gal, the North-West Provinces, Oudh, Burmah, 
the Central Provinces, and the Punjab, the pur- 
chase of the land, at whatever price, carries with 
it an exemption from the land-tax for all time. 
The rules of the Madras Presidency ofiTer, in all 
respeote^ a Btrange oontarast to those of the other 



Governments of India, and, now that coffee plant- 
ing has proved so disastrous a speculation, it is 
time that those rules were revised in a spirit of 
consideration towards the planter. In evenr otkor 
province of India ten years are allowed for the pay- 
ment of the purchase-money of the land ; in Haaras 
but three, Tne lowest upset price of land in Madras 
is 2^ rupees per acre, while in the coffee districts 
it is 5 rupees, and sometimes 10 rupees. In the 
^engal Presidency and the North- West Provinces 
it never exceeds 2^ rapees except in special cases, 
while in the Central Provinces it is Only eight 
annas. In the Madras Presidency, no grant is 
allowed to exceed 500 acres, while in the rest of 
India it may be 3,000, 5,000, and even 10,000 acres. 
The crowning disadvantage, however, is that a 
grant of land in the Madras Presidency, let^e 
price be what it may, confers no exemption what- 
ever from the land revenue. Now, if coffee had 
proved itself the remunerative investment it was 
supposed to be, and under which belief these 
Madras rules were framed, there would be nothing 
to say against them. But now that it is found that 
the investment is uncertain and dangerotHs in a 
very hich degree, the Madras Government is bound, 
we thimc, to assimilate its terms to those granted 
to the planters of Assam and Northern Indiai 
and so to give relief to the coffee planter. 

Men who have lost a fortune in coffee planting; 
in Southern India have no choice but to abandon 
their estates or continue to pay an assessment of 
Eupees 2 per acre to the State. A proper represen- 
tation of the facts of the case ought to secure the 
remission of this land-tax, at all events for some 
years to come. The Planters* Club atOotacamund 
could' hardly do better, we should think, than 
draw up a memorial to Government upon the sub- 
ject, representing the disadvantages at which the 
waste land rules of the Presidency place the coffee 
planter, and praying for their alteration in con- 
formity with thg rules under which the cultivation 
of tea is being carried on in Bengal and Northern 
India. The coffee planter is either being treated 
unjustly, or undue consideration is being shewn to 
the tea planter.— Irwiwin Economist, Decemher 10, 
1869. 
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"THE COURT FEES' BILL.'^— II. 



CoNTRAHY to woll-foiinded anticipations, 
thifi master-piece of Financial Legislation 
still continues in its inchoate condition 
of a Bill ! We were threatened with its 
binding eflScacy on the Ist of January 1870; 
bat we are now told that all its merits and 
demerits— its excellencesandits defects — are 
not to come into force till the 1st March 
next. We are tempted by this temporary 
suspension of legislative childbirth, to pursue 
our observations on the most modem ideas of 
judicial taxation in India, as represented in 
the promised enactment now drawing to 
the close of its proti*acted ge^tion. We 
have already sufficiently considered how 
our legislature has been forced to admit, 
after an unwillingness of more than two 
years, that Act XXVI of 18G7, looted 
open with pride as the offspring of consum- 
inate wisdom, was not calculated to promote 
public justice, and, as a consequence, the 
interests of the common weal. We have 
eosiiidered, too, how the present attempt at 
«ieJioration is, on many, if not most, import- 
Mi points of principle and practice virtually 
t0y aad that with a strange mixture of 
Hintify on the one hand and pusillanimity 
A fte other, our senators have ignored 
fib Imblic voice and the dictates of their 
'9tA ^Wttoiaioe— audacity in braving public 



opinion'— pusillanimity as regards the effect 
of a just moderation on the coffers of the 
State. At the same time we have not 
omitted to point out how far, comparatively, 
the proposed enactment may, in some parti- 
culars, be considered to be better than the one 
which it is intended to supersede, though 
in all Respects inferior to the old law on the 
subject. Since we wrote our last article, the 
Bill in question has passed through the hands 
of the Select Committee to whom it was refer- 
red ; but, though their report has been pub- 
lished, we have not yet seen it in print. We 
understand, however, that their recommen- 
dations do not materially alter the Bill 
except in one or two respects, the nature of 
which we shall notice in the course of our 
observations. 

The general principle of the Bill is reduc- 
tion, but a reduction that is not carried 
down low enough to meet the requirements 
of sound legislation, or the actual need of 
the community. It is an undoubted advan^^ 
tage, however, to find that it is proposed to 
adopt a reduction of 25 per cent all round 
in calculating the value of stamp duty on 
litigation, and to revert to the former prin- 
ciple of a maximum institution fee. The 
old l^w made this maximum 2,000 rupees ; 
the law now to bo superseded fixed no limit 
whatever ; the original " Court Fees' '' Bill 
proposed a maximum of 6,000 rupees; 
but the Select Committee have reduced this 
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limit to 3,000 rapees ; and we— -though not 
content— mast be thankful for all small 
mercies. It was thought by the honorable 
member who introduced the Bill that there 
was nothing inequitable in demanding 5,000 
1?upees from a suitor merely to give him 
a title to be recognized as a party privileged 
to come before a forum, and to consign all 
his rights to the mercy or whim of the 
particular judge appointed by the State 
as the giver of relief for the time being ; 
and that there was nothing inequitable in 
further demanding another 5,000 rupees 
from the injured suitor, to have the ignorance 
and errors of the judge of first instance 
pointed out, exposed, and remedied in 
appeal. But when the honorable gentlemen 
of the Select Committee came to put their 
heads together to see how far the honorable 
mover was right, although they perfectly 
agreed with him— and there can be no 
mistake or want of unanimity among 
honorable members in financial opera- 
tions — they resolved, in deference to the 
representations made from various quar- 
ters, that the maximum fee demandable 
on litigation should not exceed 3,000 
rupees — ^not on each litigation throughout, 
but on each litigation in each Court ! ! ! 
This it would appear is now the final 
resolve of our legislators ; and, as there is 
no fighting against it, we must grin and 
bear it with feelings of comparative thank- 
fulness that it is no worse. Another advan- 
tage that is worthy of any notice is the 
reduction to be efiected in calculating the 
value of suits relating to immoveable pro- 
perty. According to the present law the 
value of immoveable property, for the pur- 
poses of judicial taxation, is taken at ten 
times the annual assessment payable to 
Government in case of lands permanently 
settled, and eight times in case of lands 
temporarily assessed ; while for lands which 
4o not come under either head, the value 
10 to be taken at twenty times the annual 



income derivable from the estate. Accord- 
ing to the proposed enactment, the value 
of land permanently settled stands fast ; 
that of land temporarily assessed is reduced 
from eight to five times the annual assess- 
ment; and, where no revenue is payable 
to Government, the land is to be valued at 
fifteen times its annual income instead of 
twenty times as now. There can be no 
question that this is an appreciable ad van- 
tage over the present state of things ; but 
we seriously doubt whether, in the last case 
at all events, the reduction is by any means 
such as it ought to be. If by annual income 
we are to understand the net profits after 
deducting expenses, such as landlord's shai'o 
and perquisites, and up-keep, the case would 
not be quite so bad as we fear; but we 
apprehend that this annual income is gene- 
rally taken to mean the gross yield of the 
land. If this be so, then it is clear that th^ 
principle of valuation is grossly inequitable: 
Even if annual income is to be taken to 
mean net income after deducting the land- 
lord's share, the rule would stiU be inequit- 
able as all the r^ainder is not clear income. 
Compare this principle with that propos* 
ed to be adopted in valuing annuities. 
Here the valuation of the suit is to be ten 
times the amount of the annuity ; but then 
the annuity is all clear income ; nothings is 
laid out by the holder of the annuity to 
realize the profit; whereas in the case 
of land, the cultivation expenses are heavy^ 
and, with the rent payable to the land^ 
lord, must be deducted, before you oaid 
ascertain the income actually accruing to 
the holder of the land. Even in the case of 
annuities, we have stated our opinion that 
the valuation to be adopted is too heavy ; 
how much worse must be the condition of 
landholders in Zemindari tracts, or those 
holding under middlemen, especially when 
we bear in mind the vicissitudes of soaaoK, 
and the uncertainty of crops. ^ 

In our last we yentured to call the atto^^ 



Digitized by 



Google 



Febmary 15, 1870.] 



THE EEVENUE REGISTER. 



33! 



tloh of the legislature to the absence of all 
provision for the establishment of easements 
and rights to incorporeal hereditaments, 
which has frequently led to confusion and 
mistakes of the most ludicrous character. 
We are glad to observe that the Select Com- 
mittee have now provided for this crying 
want. They have suggested.definite pro- 
visions for cases where heretofore it was 
simply impossible to value contested rights ; 
and they have taken the opportunity to 
provide also for cases, where the relief 
sought is not of such a description as to 
make it equitable to take the full value 
of the subject-matter of litigation, for the 
purpose of calculating stamps, such as 
suits for ejectment by landlords against 
tenants, suits to recover possession in the 
summary manner prescribed by Section 15 
^f the Limitation Act, &c. These certainly 
are decided improvements which we dared 
scarcely to expect, considering the present 
state of legislative progress and legislative 
enlightenment. While on this subject we 
may remark that, considering even the 
present state of legislative progress and 
enlightenment, the legislature might have 
very appropriately reduced the stamp duty 
on appeals ; for appeals most undoubt- 
edly belong to that class of litigation in 
which it is unjust and harsh to demand a 
£90 on justice, considering that the object is 
jbo remedy the errors of the judge for whose 
xiudntenance the suitor has already paid in 
Afi institution fee on his original suit. Of 
Morse, we except those appeals which are 
Merely htigious, in which, in order to meet 
the ends of justice, we proposed that the 
Appellate Court should have the power to 
tm» the vexatious litigant. It is deplorable, 
is^ed, to find that the cupidity of the 
iBgidatore has obstinately blinded its eyes 
ilft Una most righteous demand, and that it 
]m8 cloBed its ear to all the loud remon- 
addressed to it from the most 



experienced lawyers and the highest digni- 
taries on the bench. 

It now remains for us to consider what 
additional burdens ai^ cast on the people 
by the intended enactment. Aiid on thid 
point, we have nothing to say against 
the enhancement of fees in cfises of let- 
ters of administration, certificates to col- 
lect the assets of deceased persons, (ordina- 
rily called certificates of heirship,) and suet 
like. We certainly do not quarrel with 
provisions dealing with contingencies of 
this nature; on the contrary, we heartily 
commend the policy of the legislature in 
introducing taxation where it cannot surely 
be felt as any burden, for no man wiU grudge 
to pay a moderate fee to the State upon any 
clear gain which the State secures to him. 
This is only a kind of succession tax, quite 
distinct from any tax on justice, and iSj 
therefore, a contribution from the subject 
forming a legitimate source of revenue to 
the State. Among the burdens cast on 
suitors by the present legislation, that which 
we consider to be most open to serious objec- 
tion, is the abandonment of the principle of 
refund, except in cases of remand and appli- 
cations for review. Whenever a suit is coni- 
promised or withdrawn at a certain stage, the 
practice now is to refund the stamp duty paid 
in the first instance. This practice is here*, 
after to cease. The argument on which the 
abandonment of the principle is based ib, 
we think, scarcely worth the paper on 
which it is written; and it is truly wond(-< 
reus to note with what perfect unanimiiy, 
or without one word of objection, this 
innovation of a bad type has been allow- 
ed to creep in. The reason— yes, actually 
the reason — of this stroke of policy is to 
be found in what is stated by the honorable 
mover of the Bill when he says that the 
suitor that withdraws gains as much by the 
withdrawal of the suit, as if it had proceeded 
to a decision ( A more fallacious and really 
absurd piece of reasoning we cannot con-* 
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ceive. The causes of withdrawal may 
be multifarious. It may be that the par- 
ties^ considering the circumstances of Uie 
defendant^ elect to pnter into an agree* 
ment which cannot properly be made a 
decree of Court; or it may be that any 
decree of Court is considered likely to be 
simply ruinous to the defendant without the 
least possible benefit to the plaintiff. Under 
any circumstances it is scarcely possible, 
or probable^ that the plaintiff gets every pie 
that is due to him in all, or even one per cent 
of, the cases of razinamah or withdrawal. 
The result, then, is that the plaintiff must 
lose a good deal of what he has a right to 
get, or he must prosecute the defendant 
and take his chance in Court. We cannot 
describe all the mischievous effects of this 
part of the legislation under considera- 
tion; but they may be easily conceived on 
the smallest reflection. It is not our object 
to weary our readers with any further 
ol^servations on the Bill. We are free to 
confess that our senators have certainly 
succeeded,, to some extent, in working 
theoretical principles into a system, how- 
ever bad and reprehensible those principles 
be. They bave succeeded in creating in 
every case a preliminary strife between the 
intending plaintiff and the Qovernment in 
respect to stamp duty payable to the State, 
* and have armed the judge with powers of 
final determination, except in cases where 
the interests of Qovernment would suffer, 
in which cases alone the Appellate Court 
has the power to revise-^that is to say, 
when the lower Court may have levied too 
BBuJl a fee, the Appellate Court has the 
power to demand the difference ; but where 
a mistake has been made in the opposite 
direction, the Appellate Courtj in the 
interesta of the State, has no power to 
refimd the excess to the suitorlll The 
legislature have thus, in their measure of 
wisdomi done tbeir duty to ilio subject and 
to the State; and nothing remains for us 



but, oblivious of discontent, to reconcile 
ourselves to the outpourings of legislaM^fi, 
which a learned judge of the present dsy 
quaintly remarks is synonymous vdth mw- 
chief in this country. 

THE JENMEE TENURES OP THE 
WESTERN COAST. 



Wb are indebted to the Indian Ecotwtnisl 
. for an explanation of the peculiar charac- 
ter of the tenure on which land is owned oil 
the Western Coast. Unfortunately, tl^ 
source to which we point presents us wi^^ 
but part of an able paper on the subject, 
by that talented indigenous statesman. Sir 
Ti Madava Row, k.c.s.i., the Dewan, or 
Prime Minister, of the Maharajcih of Travan- 
core; and we have, therefore, thought it 
best to defer extracting the Dewan^s memo- 
randum into our columns until we are i^ 
a position to present it in its entirety to our 
readers. Meanwhile, it may be of interest 
to our readers to know what a jenmum and 
jenmee really mean. Any practitioner who 
has had to deal with appeals from the 
Western Coast must be familiar with these 
names and several others; but we dare 
venture to say that he will own himself to 
have been often puzzled with the complica- 
tion of questions connected with holdings, 
which have passed through a variety of 
stages from the full proprietorship of a 
jenmee to the precarious tenure of a condir, 
tioual Jcanomdar. Of course. Sir T. Madaya 
Row confines his attention to the land^ 
comprised within the Travancore Sirkarjj 
but there is no doubt that the state of things 
which prevails in that territory prevails also 
in the adjoining lands of British Midabar* 
Before one involves himself in the mazes of 
sub-tenancy, it will be advantageous to 
know what are the elementary principles of 
land-owning on the Westefn Coast. The 
original land-owner is called a jenmee, andP 
his estate is called his jenmum. As fkras We" 
are aware, we have no corresponding ha^ 
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kprd and estate in the Madras Presidency^ 
mth tbe exception of Malabar, answer* 
iog to the description of a jenmee and hi^ 
jenmnm. The nearest approach is a miras- 
dar; but not only does great uncertainty 
prevail as to the exact title of a mifasdar; 
bat as will appear, he differs in one great 
essential, which completely takes away from 
any resemblance to the Malayalum land- 
lord. From what the Travancore Dewan 
tells ns, the jenmee is the hereditary pro- 
prietor of the soil, paying no tax what- 
ever to the Sovereign. If the mirasdar is 
what he professes himself to be, he may be 
tie hereditary owner of the soil, but he 
does not escape the payment of assessment 
to the State for the land he enjoys. Herein 
is the distinction. The jenmee of the Malay- 
ahm country is an absolute freeholder, and 
possesses entire immunity from all taxation 
on account of his land. This state of things 
is attributed to an act of the great warrior 
Parasu Rama, who, our readers are doubt- 
less aware, was the uncompromising cham- 
pion of the Brahmins, and is said to have 
even exterminated the Chatryas (or king's 
caste) for an insult offered to the superior 
tribe. The whole of Karela Ddsum, in which 
Travancore is included, was conquered, it 
appears, by Parasu Rama, and by him allot- 
ted to a number of Brahmins as absolute 
owners. We have heard, however, of 
another tradition which attributes the crea- 
tion itself of Malabar to the great power of 
if^Msa Rama. This tradition states that 
Mb whole of the Western Coast was once 
ttibmerged^ and that Parasu Rama comT 
iGBAnded the ocean to retire, and <^q9 
co^med Malabar towards, tl^e end of the 
Ij^A^yj^SBki and that it is iijt cpmmemorar 
Hsfk ^ Ihis mode of acquisition^ thM' the 
ipiqg of water to drink by ti^e jenmee to 
|^|pmafifegee is a necessary symbol of every 
IfHJ^ taMtfjBT. These Biahmin proprietors, 
llf^^VdW; tbe recipients of Parasu Rama's 
^and who are known as Num* 



boories, were not merely feudal lords, but 
aotual territorial lords, each independent of 
tbe rest, and each independent as to his 
possession of the State, therein again differ- 
ing from mirasdars, who hold in common. 
The Sirkar itself has no property in the soil, 
except in those lands or estates which have 
been acquired in the way of purchase, gift, 
or escheat ; and in this respect, it becomes 
no more nor less than a jenme€,\ikQ axxj other 
jenmee holding original proprietorship. 
Thus, a jenmee in Malabar differs altogether 
from the landlords of the rest of the Madras 
Presidency, who, whether as 2^mindars, 
Mutahdars, or ryots, hold entirely *of the 
Government. As Sir T. Madava Row puts 
it, the title of the jenmee is inherent ; and, 
as far as his jenmum lands are concerned, 
he is '^ a Utile territorial sovereign'^ by virtue 
of ownership. In other words, ''jenmum 
lands are precisely what are, in Europe, 
called allodial properties, as contradistin- 
guished from feudal.'^ We all know wliat 
feudal means. Notwithstanding its imme- 
diate Teutonic derivation, it evidently comes 
from the Latin word fidelitas, signifying obli- 
gation or fealty to a superior. Thus a fief, 
or feudal tenure, was the right of a tenant to 
hold lands or hereditaments in trust for his 
lord, the tenant using and taking the pro- 
fits of the land hereditarily, and rendering 
in return certain services to his lord ; the 
property of the soil, however, always remain- 
ing in the lord or superior. On the other 
hand, aUodial land was that whichwas held 
independently of a lord paramount ; an 
allodium being a freehold estate which was 
the absolute property of the own^, subject 
to no rent, service^ or acknowledgment, of a 
supepor. It is said that in England there 
iQ no allodial ll»nd, all land being held of 
the Crown^ while in Ameiiqa property ia 
mostly allodial ; and this, wojold ^pear to 
be the case in the Malayalum coontty from 
the cirou9istance of its original partdtio^ 
among, and free bestowal onj the l^umboory 
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Brabmins by the conqueror Paraau Ratna. 

This would undoubtedly appear to be the 
theory of origind ownership of the soil on 
the Western Coast ; bat we doubt whether 
practically it exists in the present day 
within that part of the Malayalum country 
which has fallen to the British Government. 
We cannot think that the paw of the lion bas 
not been laid on the Malabar landlords^ and 
that one way or another all land in that pro- 
Tince has not been made to contribute its 
quota to the great Land Revenue of the 
country. Let us, however, confine ourselves to 
the Western Coast theory of landed rights, 
which Sir T. Madava Row assures us is 
strictly respected in practice within the 
limits of the Travancore Sirkar ; for he dis- 
tinctly states that there the jenmum lands, 
'' so long as they continue in possession of 
the jenmee, are free of all taxation/' and 
that the exemption continues in full force 
to the present day. The Sirkar itself is 
but a jenmee, as respects those lands which 
it has acquired by escheat, or otherwise ; 
and, as respects other lands belonging to 
private jenmies, it has no more right over 
them than one jenmee has over any land 
which is not his jenmum. The theory, then, 
in Malabar and the practice in Travancore 
are, if a man wants land, he must obtain 
it from, and hold it under, some jenmee. 
Except in the case of waste lands, we pre- 
sume that but very little land is now at 
the disposal of* the jenmies, all cultivable 
land having passed into the hands of the 
real landlords, while theoretically ownership 
still continues in the original proprietors. 
Indeed, the Travancore Dewan tells us that 
Buch is the case. He says, " In value and 
area such lands,'' {. 6., jenmum lands, 
" are of great importance, and they are held 
by thousands of individuals. The primary 
owners of such properties are mostly the 
Numboory Brahmins; but the lands are 
actually in possession of others in the cha- 
racter of tenants.'' Sir T. Madava Row 



proceeds to tell us that neither the Sintdr 
nor the private jenmies are able to cultrme 
their lands themselves; so that, with the 
exception of the small portions retained 
under direct management, the great bulk of 
the lands is necessarily transferred to others 
who undertake the management of it for 
the direct profit to be got out of it for them- 
selves; and these again sub-let the lands 
to under-tenants in different degrees, until 
the practitioner not versed in the mysteries 
of West Coast tenant rights is bewildere'd 
with the various demises in the shape of 
k&nom, and pdtom, and otti, with which 
he has to contend. We understand that 
these inferior tenures, although conveying 
no more than mere temporary possession j 
are by no means simple in their character, 
but unite in almost every case the considera- 
tion of mortgage and rent ; and that this 
is attributable to the jealousy with which 
landed interests are regarded in Malabsur, 
the successive stages of transfer being care- 
fully watched, in order that the allodial 
right, which is the last parted with, may 
not be endangered ; ^ sacred and inviolate 
is it considered. The very word jenm 
means life, or generation; and we have 
read that nothing is considered more dis- 
graceful than to dispose of jenm rights, 
even after the essential advantages of 
the estate are gone, and nothing remains 
but a nominal superiority and a very 
remote chance of redemption. We do not 
intend, however, to go beyond our deptfa'^ 
and endeavour to dive into the mysteries 
of the various kinds of Jcanom patoms ana 
otti hanoms, and the numerous formulsd 
and symbols by which such transfers are 
attended; but we shall confine our atten* 
tion to the principal transfers that take place 
between landlord and tenant, with whioh 
alone that portion of the Dewan's piqpef 
before us deals. It appears to hav6 beenHr 
well-understood principle until very recentljr 
that the tenant of a jenmee could nothfS^ 
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eyi(slied, bo long as, we presume, there was 
no failure on the part of the latter to fulfil his 
portion of his contract. Contrasting their 
positioninthisrespectwiththe ordinary land- 
lords of British India, the Travancore jenmies 
got up an agitation to secure the right of 
eviction, and were even favouredby the Courts 
in consequence of an imperfect appreciation 
of a well-established and recognized usage. 
It was to put down this agitation that the 
Dewan issued a proclamation, and, in view 
a final settlement of the vexed question, 
t he drew up the Memoi'andum forming 
e subject of this notice. His pa^Der deals 
with three classes of individuals — first, the 
jenmee ; secondly, his immediate trans- 
feree; and thirdly, the under-tenant. These 
he symbolizes by the letters A, B, and C. 
The transfer of land from A (the jenmee) 
to B (the tenant) is either by a lease, pure 
apid simple ; or it is a transfer for a consi- 
deration, equal to, or less than, the value of 
the land. It is the latter description of 
transfer that is dealt with, known in Mala- 
bar language as a Jcana-patom. The transfer 
on simple lease presents no difficulty, 
because the stipulation is that A resumes the 
land on the termination of the lease. But 
when A transfers land to B on a kana-pdrtom, 
it opens up the question, has A a right to 
resume on restoring the consideration ? As 
properly pointed out by Sir T. Madava Row, 
if A transfers to B for a consideration fully 
cil^ual to the value of the land, and if such 
&pi8fer partakes of the character of an abso^ 
hjEe sale, then certainly A can have no right 
m resume. But there are transfers which 
tto not of this definite example, and where 
fibe ccmsideration is but part of the value 
^ ihe land j and the question naturally arises 
l^y should not the original proprietor be 
%.a position to resume his land, on retum- 
i^^bie consideration-money to his tenant ? 
^^j^fSOund and safe principle upon which 
ll|f Holotion of the important question 
ilimSb^ia ptonoonced by the Dewan to be 



of a two-fold character — first, the custmn of 
the country ; and secondly, uiility. How far 
the element of utility may be appropriately 
brought to bear on the settlement of such 
questions we are at a loss to determine ; but 
we entirely agree that the custom of the 
country is a most important element of con- 
sideration in determining a dispute of this 
kind, though it cannot be the only element 
necessary for its determination. We are 
entirely at issue with Sir T, Madava Row, 
however, as to the power or tribunal that is 
to determine such questions. He would 
leave all differences between the classes of 
tenants represented by B and C to be 
settled by the ordinary courts of law, but 
he would reserve every question arising 
between A and B, the jenmee and his imme- 
diate tenant, for the adjudication of the 
Sirkar. On what principle of government 
this politician bases this contention we 
cannot see, especially when he sets out with 
the fundamental principle that the Sirkar is 
itself but a jenmee like any other jenmee, 
and has no power over jenmums that are 
not its own. Even where lands are held of the 
State, the State may indeed declare the con- 
ditions upon which the grant has been con- 
ferred ; but it will have no right to adjudi- 
cate upon the legal relations that may after- 
wards grow out of the grant. The right to 
resume is a legal right, depending entirely 
upon the nature and construction of the cove- 
nant which may have passed between the pro- 
prietor and lus tenant, and itslegal incidents; 
and it would be an interference with the 
action of the Courts for the Government to 
usurp the functions of the Judge and say. it 
is right for the jenmee to resume, or abso- 
lutely to surrender his rights to his kanom- 
dar. To say whether a proprietor has part- 
ed with all. his rights of property, or still 
retains the po\v:er of redeeming his land — ^to. 
construe a covenant reciting the considera- 
tion and stipulating the conditions on which 
the trtmsfer has been made and is to endure. 
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—are the proper dnties of a Jadge appointed 
by the State to administer right and justice 
between its subjects. It may be that the 
doctrine of jenm right is eflKte ; that, by 
efflux of time, a jenmum is but a tradition of 
the past; and that any recognition of a 
myth can only be embarrassing to good 
government ; then, if such be the case, score 
out the fable with the pen of legislation, and 
consign the romance of original ownership 
to the depths of that ocean out of which the 
deified Parasu Rama is said to have conjured 
it. But so long as the theory of jenmee right 
exists and is recognized — ^and that it efxists 
and is scrupulously respected in Travancore 
at all events we are assured is the case by 
the Malayalum diplomatist — then let the 
ordinary tribunals of law exercise their 
proper functions and determine the legal 
rights existing between a jenmee and his 
kanomdar, as each case may present itself 
for examination and settlement. It is better 
for the security of the subject that legal 
rights between jparties should be publicly 
investigated and adjudicated on by an 
agency, whose proceedings are conducted in 
public and are open to the public, than that 
private rights should be disposed of in the 
bureau of a Prime Minister or a^ Secretary, 
whose acts are not known to the outside 
world, and cannot be conveniently subjected, 
therefore, to the ordeal of public criticism. 



CORRESPONDENCE. 



RAISING THE PRICE OP SALT. 

Just before going to press, wejreceived a 
packet of papers kindly placfed at our dis- 
poeal by the Revenue Secretary to Govern- 
mienty on the subject of raising the salt duty 
of Madx^o. The papers came too late to 
hand to enable us to make use of them in 
this impression; bat we hope to give our 
readera the benefit of the discussion when 
wo next make our appearance. 



PRINCIPAL SUDR AMEENS. 

To the Editor of the Madras Eevenue Register. 
Sir, 

At page 428 of Sloan's Judicial and Land 
Revenue Code the following pasnages will be 
found under Regulation VII of 1827 :— 

" 14. — Principal Sudr Ameens possess the 
power of suspending Vakeels and Ministerial 
subordinateH, without reference to the Civil and 
Session Judge, subject, of courae, to an appeal 
to that anthority.— C. O. S. U., 9th October 
1843, No. 82, F." ^ 

•* 15. — A Principal Sadr Amoen should on 
no occasion entertain, suspend, or dismiss any 
Ministerial OflBcer without the previous sanc- 
tion of the Zillah Judge. — 11,, lOth December 
1846, No. 107, B.'' 

To this latter is appended a long note, a 
remonstrance, in fact, against '' its tendency to 
deprive a Principal Sudr Ameen of the efficient 
contrul of his establishment, while ho is liablp 
to be held responsible for the neglect of hif 
subordinates (which was the efiect produced 
in one instance, wherein a blind, imbeciU^ 
worn-out, old roan was retained in office, not- 
withstanding a medical certificate recommend- 
ing him to be saperanntlated." Mr. Sloan 
directed attention to this order '' in the hope 
that the inadvertence" of its publication in the 
shape of a circular in the collection of Orders 
published in 1856, whereas it comprises the 
substance of a letter only to two offending 
Judges who had abused their powers, '* may be 
remedied in any fresh collection which may be 
published." 

In this hope he is doomed to disappoint- 
ment ; for, in the " Rules, Rulings, and Deci- 
sions" of the High Court at Madras' on 
matters of practice and procedure, he will find 
his old friend at page 41 a little toned-dowA 
and mellowed by age and silent as to yakeelfl> 
Instead of " Pnnoipal Sadr Ameens should o% 
no occasion, <Sbo.," it is " Principal Sudr Ameens 
are not, &c.," and " without the previous sanch 
tion of the Zillah Judge" is re-placed by ** with- 
out previous intimatian to the Civil Judge." 
Now, my business with these passages is to 
point out an anomaly and absurdity which the 
enforcement of this order might bring about if 
Vakeels are included. For instance. A, a Judge 
of a Court of Small Causes, also exercising the 
powers of a Principal Sudr Ameeo, might sua* 
pend B, a Vakeel oi his Court practising on both 
its sides, and '' intimate" that he had done bo to 
the Civil Judge; orB might appeal. In either 
oaee, the Civil Judge, being a ?rrong-headgA 
nasty sort of fellow, who would not see with A'a 
spectacles, or who as a matter, as he might 
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ceive, of simple justice to B, could not con- 
cnr with A, it would come to pass by the 
reversal of A*8 order that B, debarred from 
appearance in the Court of Small Causes 
on its Summary Side, would be free to 
strut into A's Court and appear for his 
clients on the Principal Sudr Ameen's side of 
it. Because, though the Civil Judge might 
reverse the order of suspension as against B, 
a Pleader in the Court of the Principal Sudr 
Ameen, his disposal of the appeal would in no 
way affect the right of A to exclude B as a 
Pleader on the Summary Side of his Court. 
What is required, in my humble opinion, is 
tliat the set of Pleaders in the Principal Sudr 
Ameens' Courts and Small Cause Courts, where 
the Judge is also a Principal Sudr Ameen, should 
be wholly confined to such Courts on both sides, 
and that there should be no appeal to the Civil 
Jadcre in the case of the suspension or dismissal 
of a Vakeel or Ministerial servant, except, 
through the Judge, to Government. The prac- 
tice of confining Pleaders to the Courts or first 
iustance, which would thus be established, 
would be a great boon to litigants. Hundreds 
of appeals are made at tlie instigation of 
Vakeels, solely practising in the Courts of the 
Principal Sudr Ameens and the Civil Judges, 
entirely for the purpose of getting additional 
fees in the Appellate Court with the full know- 
ledge that their clients* cause is hopeless. If an 
appeal is unavoidable, as it may be in compara- 
tively few cases, then it will be a gain to 
the client that it should be in fresh hands. 
If the Court of first instance be the Civil 
Conrfc, the Regular Appeal to the High Court 
necessarily passes into the hands of a Pleader 
of that Court, and, I believe, with equal advan- 
tage to the winning and to the losing side in 
the protection of its interests. Were Barris- 
ters and Pleaders in Madras less exorbitant in 
their demands than they are at present, the 
calls for their services from the Appellate 
Courts in the Mofussil would be much more 
frequent than hitherto, and cases that have been 
muddled and mismanaged in the Munsiffs' 
Courts would have a fairer chance of being 
equitably as well as more scientifically disposed 
of by our Civil Judges and Principal Sudr 
Ameens. 

I remain, Sir, 

Yours faithfully. 

Reformer. 



HIGH COURT— MADRAS. 



(A][j]pellate Side.) 

SCOTUND, C- J., AND CaRMICHAEL, J. 

Melvaram — Mirdsvaram — Inter est 
In a suit by the Inamdar wJio tvas also a miras- 
^ dar agmist a paractidy for recovery of melva* 
^ram and mirmvaram due hy him — 



Held that the plai/n^Uff was entitled to interest 
on the value of nielvaram only, and not on tlw 
rairdsvaram. 

Rulings of the Sudr Court daied 6th February 
and 22nd August 1882, and S. A. No. 663 of 
1861, folloived, 

S.A.No, 73 of 1869. 

Nyanasummunda Pandara Sannadi v. Rama- 
lingam Pillai. 

The plaintiff, sued to recover Rupees 3,000, 
being the balance of the value of grain due on 
account of melvaram and mirasvaram since 
Pusly 1268, including interest by the defendant 
who holds three valies, <&c., of land as paracudy 
in the village of Thottumaniem, which belongs 
to the Sattanundasamy Pagoda in Sheally Taluk. 
The defendants contended that the action relat- 
ing to the produce of upwards of three years 
previous to the date of it was not sustainable, 
being barred by Clause 8, Section 1, Act 
XI V of 1859, that the claim, was excessive, 
and that no* interest was legally due upon 
the amount of produce. The Principal Sudr 
Ameen of Tranquebar decreed for plaintiff 
Rupees 336, the value of grain allowable for 
three years with interest at 12 per cent. He 
was of opinion that the suit was one for which 
interest was payable under Section 2, Act 
XXVIII of 1855. The defendants appealed, 
and the Civil Judge confirmed the decree of 
the Principal Sudr Ameen. The defendants 
presented a special appeal on five grounds, 
four of which were on the construction of cer- 
tain documents filed in the suit. The High 
Court delivered the following 

Judgment: — 27 ih January 1870. 

There were five grounds of special appeal ; 
but, I'eserving consideration of the third, we 
held the others to be untenable. *^ The third 
" ground is, plaintiff is not entitled to interest 
*' as there was no stipulation for the payment 
*' thereof.*' The question is whether it il a case 
in which interest was payable by law when 
Act XXXII of 1839 was passed. Plaintiff, 
besides being the inamdar of the village, 
i. e., the assignee of the melvaram, is also 
the mirasdar. As inamdar plaintiff pays a 
quit-rent to the Government ; his tenure is, 
therefore, under the rulings of the late Sudr 
^ 1. « 1- J Court marginally noted, ' one 

at^HAt^Tsaf to which the old Recovery Act 
22ad August 1882. (R^g^^tion XXVII of 1802) 

was applicable, and he is, therefore, qua inam- 
dar, certainly entitled to interest by the old 
Regulation, which was in force until repealed 
by Madras Act VIII of 1865 and consequently 
at the time this suit was brought. But as a 
mirasdar has been held in Special Appeal 
No. 663 of 1861 not to be such a proprietor of 
land as the old Rent Recovery Act contem- 
plated, it was argued that plaintiff should be 
allowed interest only on the value of the mel- 
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raram that has been awarded to him, and not 
on the mir^svaram decreed to him. For the 
purposes of the present question we think wo 
must treat these decisions as binding authori- 
ties, and, governed by them, we hold that 
plaintiff is entitled to interest only on the value 
of the melvaram awarded to him, and we dis- 
allow it on the mir^svaram. The decree of 
the Principal Sudr Ameen must be modified 
accordingly, and defendant must pay the costs 
proportionate to the amount decreed to the 
plaintiff. As it has been found impossible to 
ascertain the proportionate amounts decreed as 
melvaram and mirHsvaram, we think it may 
fairly be assumed that half the amount decreed 
by the lower Courts is melvaram and half 
mirdsvaram, and we shall modify the decree 
by directing the interest to be reduced from 
twelve to six per cent, and the costs to be calcu- 
lated on half the sum decreed in all the Courts. 



Scotland, C. J., and Collett, J. 

BegvlationlV of ISU-- JlirisdictioH—Effect of 
leave hy Government to hriv^ a . smt—Aliach' 
ment of a shrotriem by QovemmeiU—Adverse 
possession — Limitation, 

Where A sited to recover ^possession of a inoiety of 
a sl^otrimh kept under attachment by Qovertir 
ment from 1831 to 1855, and thm made U over 
to B, and for therestorationof which A present- 
ed petitions to Gov&mment without obtaining 
any redress but by being referred to a civil suit 

in 1863— ^ , ^. ., T ^ 

Held, reversing the decision of tlie Uml J^\^9^y 
tlMt although the decision of Government in 1 85o 
%vas one of a Court of competent jurisdiction 
which a Civil Court could not question, the grant 
of leave to go to law left the matter still open. 
Held aho that the attachment and possession by 
Government from 1831 teas auch adverse pos- 
session as allowed the running of the Statute, aiid 
that tlte suit was barred. 

B.A.No, 89 a/ 1868. 
Lakshmi Ummal and three others v. Munga- 
pathy Naick and four others. 
This was an appeal to the High Court of 
Madras from the Civil Court of Cbingleput in 
Original Suit No. 10 of 1805. The suit was 
brought in formd pauper is by twodirect descend- 
ants of the original grantee for iho recovery 
of half of the shrotriem villages of Madipakum 
and Kottipakum, granted by Government in 
lieu of kovil fees, on the abolition of the watch- 
ing systcfm in 1 785. ' 

Srinivassa Chamar for Appellants, and San- 
jiva Row for Respondents. 

The facts of the case will fully appear from 
tlic following 

Judgment i—Uh January 1870. 
The plaintiffs have brought this suit to re- 
cover possession of a moiety of two slirotriem 
villages which were transferred by the Govern- 
ment to the first, third, and fourth defendants 



in 1855 and have since been in their posRession 
and enjoyment, and the mesne profits* ther«rf 
from Fusly 124 1 to Fusly 1272; and also to 
establish their claim to a moiety of the mirassi 
rights in the said villages, and of the income 
received in respect of such rights during 
the same pei-iod of time. The grounds on 
which they rest their title aro that the villages 
were granted in 1785 to their grandt'atber 
Mungapathy Naick and one Tirumalai Naick 
in equal portions. •That in 1798 Munga- 
pathy admitted his cousin Ramachondra Naick 
to the management of the villages for the 
benefit of the family and took an agi-eement 
from him to that effect. That Ramachendra, 
as the managing member of the family, in 
1802, obtained a parvana of the moiety of 
the villages in his name and the registry of 
the same, and, after tlie death of Mungapathy, 
continued to be the sole managing member of 
the family, and protected the plaintiffs' fatlier and 
their two uncles, who were minors at the death 
of Mungapathy. That, on the death of Rama- 
chendra, the plaintiffs* father became the manag- 
ing member and enjoyed the income from the 
said villages, and during hisenjoy ment the Collec- 
tor, on the application of Ramasawmy, the son 
of Ramachendra, made an order, dated 30th 
October 1819, enforcing compliance with tlvB 
terms of the arrangement entered into in 1 798. 
That, after the death of Ramasawmy and the 
plaintiffs' father, Paparaal, the mother of Rama- 
sawmy, held and enjoyed the moiety of the vil- 
lages, protectingthe plaintiffs, who were minors; 
and on her death in 1831 the Government at- 
tached the villages and held them until 1 855, and 
then, contrary to the terms of the parvana and 
the Hindu law, restored them to the first, third, 
and fourth defendants, the daughters and grand- 
son by another daughter of Ramachendra \ and 
that, after repeated complaints by the plaintiffs 
of the illegality of such restoration, they were 
on the nth March 1853 referred by the Govern- 
ment to a civil suit. 

The defendants 1 to 4 who alone defended 
the suit, by their written statement, denied 
the title of the plaintiffs aa alleged, and pleaded 
the bar of the suit by the Act of limitation, and 
set forth that Muttu Murti Naick, the father <?f 
the said Ramachendra, was the owiier of the 
moiety in question long before, and until, the 
Government attached the villages in 1831, aad 
after his death it was granted by sannads and a 
parvana of the Govei-nment, dated the 7th July 
and 30th 'August 1802, to Ramachendra and 
his descendants, and the other moiety to* Tirji- 
malai Nai«k. That Ramachendra died in 1819 
in the enjoyment of the moiety, and was suc- 
ceeded by his son Ramasawmy, wlio obtained ^ 
registry of the same in his name, and dW 
issueless and unmarried in 1824. Thi^*awf 
the attachment by the Government ^^ 
death of Papamal, petitions were I^'^Bentiia^ 
the Government stating the claims of w 
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daughters of Ramacheudra by Papamal, which 
led to the order of the Governmeufc restoring 
the moiety to the first, third, and fourth defend- 
ants, together with the amount of tJie profits 
derived therefrom fit>m the date of the attach- 
ment. 

The recorded issues appear to have raised 
all the points in dispute between the parties, 
and the Civil Court deciding thereupon in 
favour of the plaintiffs* title as alleged, has 
decreed to them as the Ihieal male heirs of the 
original shrotriemdar, ^lungapathy, possession 
of the moiofcy of the shrotriera right in the 
villages and payment of Rupees 5,100 on 
account of the mesne profits from 1855. Bat, 
on the issue raising the question of the bar of 
the suit under the Act of limitation, the Court 
has found in favour of the defendants with 
respect to so much of the plain tifls* claim as 
relates to a moiety of the mimssi rights of the 
villages, and the suit so far has been dis- 
missed. 

The defendants 1 to 4 have appealed on the 
grounds substantially that the Act of limita- 
tion afforded a complete bar to the suit, and, 
if not, that the plaintiffs had failed to estab- 
lish their right as hoirs to the half shrotriem 
right in dispute. As the case does not admit of 
a decision on the first ground of objection with- 
out a full consideration of the evidence relating 
to the question of title, wo will deal with this 
question first, and the point on which it appears 
to us to turn is tho legal effect of the parvana 
granted in 1802 and relied upon by both sides. 
Was it, as tho plaintiffs allege, made to Rama- 
cheudra as the manager of the family acting 
temporarily under the kararnamah (Exhibit 
K) entered into with tho plaintiffs* gniudfather 
Mangapathy, or did it vest in him an absolute 
estate of inheritance in the moitty of the vil- 
lages as the dofeudants contend ? 

The genuineness of the kararnamah (Exhi- 
bit K) has not been denied, and wo agree with 
the Civil Judge that this and the documents 
marked A, C, and F are sufficient to show 
that prior to 1802 Munga[>athy was the I'ecog- 
'.nized shrotriemdar in the enjoyment and man- 
agement of the moiety of the villages, and that 
liamachendi'a first obtained the position of 
joint manager under the kararnamah, (Exhibit 
K). But we do not concur in the opinion of 
the Civil Judge that the parvana was made 
in the name of Ramachendra merely because 
he was temporarily acting as manager under 
the kararnamah, and that it gave him per- 
sonally no estate in the moiety of the villages. 
In terms the parvana is an express hereditary 
grant of the villages on shrotriem tenure, and it 
may fairly be inferred from the evidence that 
it was made to Ramachendra as the then right- 
ful heir. The genealogical tree put in evidence 
by the plaintiffs shows that Ramachendra was, 
a^ tho defeudants have represented, the eldest 



son of Muttu Murti, the son of the elder brother 
of the plaintiffs' great-grandfather. He was, 
therefore, the lineal heir of the senior branch of 
the family, and it is a perfectly admissible pro- 
bability that the proprietary right pn the 
moiety had been vested in Muttu Murti, and 
that the plaintiffs' grandfather had the enjoy- 
ment as manager on behalf of Ramacheudra. 
The succession to the moiety, too, like the suo- 
cession to the mirassi rights, appears to have 
been in accordance with the express limitation 
to Ramachendra contained in the parvana. 

We must, therefore, give effect to the par- 
vana and hold that an estate of inheritance in 
the moiety of the villages was vested in Rama- 
chendra and passed by descent to his son Rama- 
sawmy, and consequently that the next heir of 
Ramasawmy was entitled to succeed to the 
moiety on the death of his mother Papamal 
in 1831, when the villages were attached by' 
the Qovernment. 

This conclusion reduces the question of title to 
the point involved in the fourth issue — whether 
the plaintiffs were the next heirs of Ramasawmy 
at the death of Papamal, and in deciding it 
we must be governed by the general law of suc- 
cession. We say this because the Civil Judgo 
seems to have rested his judgment in some 
degree on the existence of a special custom 
regulating succession in the family, of which 
there is really no evidence in the record. 
The genealogical tree put in evidence by tho 
plaintiffs has not been seriously disputed on 
the part of the defendants, and we see no 
reason to doubt that it represents correctly the 
state of the family. The plaintiffs, then, are 
shown to be the collateral paternal kindred of 
Ramasawmy in the eighth degree, they and he 
being great-great-grandsons of their common 
ancestor Vangalapa Naicker, and the defend- 
ants are the sisters and the son of a sister of 
Ramasawmv. Now, there is no doubt that by 
the rule of law which governs the order of suc- 
cession to the heritable property of a deceased 
person in this part of India, such collateral 
kindred inherit to the exclusion of sisters and 
the children of sisters. Consequently, the 
plaintiffs were at Papamal's death the heirs of 
Ramasawmy preferably to either of the defend- 
ants. But as the case is now presented to us 
wo cannot pronounce them to have been, or to 
be, his nearest hoirs. The genealogical treo 
shows that Ramasawmy had collateral kindred 
of two degrees nearer relationship, namely, the 
two grandsons in the male line and his paternal 
grand-uncle Bangaru, and all that we find 
stated about them is the remark *^ not present" 
which appears under their names. In tho 
absence of evidence as to their deaths we cannot 
give a decision on the point of heirship. 

But assuming the plaintiffs to be tho 
nearest heirs, it has been contended on 
behalf of the appellant that the suit is not 
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maintainable because the decision of the 
Odyemmenfc in 1 858, under which the estate 
and the mesne profits were restored to the 
first, third, and fourth defendants, was a 
conclusive adjudication against the plaintiffs 
as to the right to the property under Regula- 
tion IV. of 1831, Section 2, Clause 2 ; but the 
objection is not, wo think, valid. The grant of 
the villages appears no doubt to be one of those 
to which the Uegulation applies, for it is the 
case on both sides, and the parvana of 1802 in 
terms stated that the villages were grafted as 
compensation in lieu of the income enjoyed for 
services in the discharge of Police duties, when 
the old system of Police under Poiigara and 
Canulgars was abolished and the income 
resumed by the Government ; and the eflfect of 
Clause 2, Section 2, is clearly to vest in the 
Government the exclusive jurisdiction to decide 
all claims of right relating to such grants as 
they thought fit. It is proved, too, by the Pro- 
ceedings of the Government of the 15th Decem- 
ber 1854, and the 16th of April and 24th Sep- 
tember 1855, which have been called for by the 
Court, that the decision of the Government in 
favour of the appellants was come to with refer- 
ence to the claim of the plaintifis, and that an 
express decision was subsequently given upon 
such claim declaring that the Government con- 
sidered it to be inadmissible, and rejecting it. 

Had the objection rested here it must have 
been upheld, but the further fact (evidenced by 
the Government order of the 11th March 1803, 
Exhibit G) that the Government granted the 
plaintifis permission to sue for the recovery 
from the defendants of the villages in ques- 
tion, seems to us to have relieved the plaintifis 
from the conclusive operation of the adverse 
decision of - the Government. The jurisdic- 
tion of the Civil Courts to entertain a suit 
to enforce a claim within the Regulation is 
not taken aWaj by Clause I of Section 2, 
but merely made conditional upon an order of 
the Government referring the claimant to a 
civil suit for redress, and there is nothing 
in the second clause to prohibit such a refer- 
ence after an adverse decision on the claim had 
been passed by the Government. We think 
that the efiect of the Government order was to 
do away with the binding force of their decision 
and empower the Court to determine the ques- 
tion of right raised by the plaintifis, and con- 
sequently that the objection is untenable. 

It remains to consider whether the suit was 
barred by the Act of limitation. It was insti- 
tuted within twelve years from 1855, the year 
of the restoration of the moiety of the viUages 
by the Government to the defendants, and the 
point to be considered is whether the clause of 
action alleged in the plaint is shown to hav^e 
accrued to the plaintifis or either of the persons 
through whom he claims title before 1 855. It 
is clear from the statement in the plaint that 
at the date of the parvana the death of the 



plaintifis' ancestor Mungapathy had taken pbrae 
and Ramachendra was in sole possession snd 
management of the moiety, and nothing appeaifl 
in evidence to rebut the presumption that he 
and his son and widow who succeeded him 
continued to hold exclusive management in 
right of the estate granted by the parvana. 
The plaint loosely alleges that the plaintiffs* 
father managed and realized the income from 
the viUages after Ramachendra's death, which 
occurred, as appears from the Government Pro- 
ceedings, in 1817. But the only evidence 
relating to the management after that event is 
that contained in the docnmentfi marked B 
and C referred to in the plaint, and they tend to 
prove that Ramasawmy as heir continued to hold 
the possession and management of the estate. 
Whether he excluded the plaintiffs' father from 
any share in the benefits of the estate before 
the date of the order (C) is a point as to which 
we cannot safely form a conclusion, and suffi- 
cient does not appear to show any act 
subsequently done during the life of either 
Ramasawmy or Papamal amounting to a recog** 
nition of the right of the plaintiffs' father or 
themselves to share the benefits of the estate. 

Thus, while the evidence proves the sole pos- 
session and management of the estate by 
Ramasawmy, it is inconclusive as to such posses- 
sion and management having been non- ad verse 
and consequently to negative that the cause of 
action arose in the life-time of tho plaintiffs' 
father, and, if it once arose, the period of limi- 
tation contiuued to run, notwithstanding the 
plaintiffs may have been minors at the death of 
their father, and the suit was barrd. Bat sup^ 
posing the possession not to have been adverse 
to the plaintiffs* father, and it had even appeared, 
as the plaintiffs have alleged, that their father 
held the management, and that Papamal kept 
possession for only a short time by fraud while 
the plaintiffs were minors, and not (as appears 
from the Government Proceedings she did) 
from the death of her son in 1823 until her death 
in 1831, the bar we think is established. The 
Government Proceedings show that the villagea 
were taken possession of by the Collector in- 
1835 as having reverted to the Government by 
right of escheat because of the presumed lailuiw 
of heirs entitled to succeed, and were thenco^* 
forward held as the absolute property of the? 
Government until it was decided in 1855 thaC 
they should be restored to the defendants. 
This possession on the part of the Government 
cannot be considered otherwise than as adverse 
to the plaintiffs, and it is not, we think, lass 
available as a bar under Clause 12, Section I of 
the Act of limitation, because the defendants do 
not derive their right to the estate from tfa» 
Government. The section expressly prohibMtf 
a suit of this nature being maintained unless it 
is instituted within the period of twelve yew* 
from the time tho cause^ of action arose MaA 
here the alleged right and wrongful poSMi^ 
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won cons fcitn ting a cause of action for the re- 
covery of the land existed from the time that 
the Government took possession. 

Our decision on the question of the bar of 
the suit renders it unnecessary to give the 
plaintiffs an opportunity of supplying the evi- 
dence required for the determination of the 
point of heirship. The result is that the 
decree of the lower Court must be reversed and 
the suit dismissed. The costs of the appel- 
lants in this Court must be paid by the respond- 
ents. 



HIGH COURT— CALCUTTA. 



Macfhersox and Jacksox, E., J. J. 

Damanulla Sirkar and others (plaintiffs) r. 
Mamudi Kashio and others (defendants.)* 

Act X of 1858, Sections 6 and 7 — Bight of occtcpaiuyy 

— Leasee for ftzed tet^nis. 
There is nothing ii tJie 7nere fact of a tenant having 

been in possession for over tiaelve year^ under a 

series of pattas, each for a Ji^td teriitt which gives 

hifn a right of occupancy, 

V Mr. AT. Zf- Sandy at for appellants. 
Baboo Crirish CJmndra Ghose for respondents. 
The facts are set out in the judgmeut. 

Macphekson, J.— Ill this case the plaintiffs sue to 
be restored to possession on the ground that thoy 
have a right of occupancy. The case made by the 
plaint is that one Hanif Mohammed Sirkar had two 
consecutive leases of the property (at different 
rentit) extending from 1259 to 1271 (1852-53 to 
1861.05); that, although the leases wore in the 
imme of Hanif, the other plaintiffs were jointly 
with him interested in them ; and that, on the 
expiry of tlie last of the two leases in 1271 (1 8G4 -GS), 
they held on for some little time longer until 
Chuitnv 1272 (March and April 1S66), when they 
were turned out by the defendants. 

The first Court has dismissed the suit, one of 
the grounds for such dismissal being that, on the 
face of the plaint, no such title by right of occu- 
piincy is shown as would entitle the plaintiffs to 
tt decree. 

The decision of the first Court was confirmed 
by the Judge on appeal ; but the Judge does not 
aocui-ately state, and does not decide this point as 
W whether the plaintiffs had or had not acquired 
a right of occupancy as alleged by them. In 
speriiil appeal it is contended amongst other 
grounds that the case may be remanded in order 
that the plaintiffs' title, i. e., their right of occu- 
pancy, may be inquired into ; and it is urged that, 
8Tip|x)8ing the plaintiffa to have held the laud as 
allt?ged by them, that is to say, from 1259 to 1271 
(I852.5il to 1861-(i5) under the two consecutive 
leases, and subsequently to have held over for 
^>ine months, they have been in actual possession 

^ • Special Appeal, No. 2,805, of 1868, from a docree of 
^ Officiatiuj? Judge of Dinagepore, dated the 16th 
Jftno 1869, affirming a decree of the Principal Sudr 
Amceu of that district, dated the 25th Apnl 1868. 



for more than twelve years, and, therefore, they have 
acquired a right of occupancy. The appellants' 
pleader relies on the language of Sections 6 and 7 
of Act X of 1859 as expressly bearing out his con- 
tention. 

It appears to me that on the face of the plaint 
the suit was properly dismissed because there is 
nothing in the mere fact of a tenant having been in 
possession for twelve years under a series of pattas, 
each for a fixed term only, which gives him a right 
of occupancy under Act X of 1859, especially in 
a case like the present, where the commencement 
of the tenancy is so recent, dating (as it does) no 
further back than 1259. 

On behalf of the appellants a case has been 
referred to — Hatg,n Chutvder Paul v. Mookta Soon- 
dwee ;* but that case decides nothing more than 
that the particular putta then before the Court 
(the terms of which are not ^ven), and the hold- 
ing under it by the plaintiff in that suit and his 
father, or both of them, might possibly have creat- 
ed a right of occapcmcy in the plaintiff (in that 
suit). Bo far as that case goes, I perfectly concur 
in what is laid down there, admitting, as I do, 
that, if the circumstances now before us were 
other than those set forth in the plaint, the plain- 
tiff might very possibly have aright of occupancy, 
although he had held under leases for fixed terms. 
Another case, Roy Odyte Narain Singh v. Ubhurun 
. Itoyf was referred to for the appellants ; but in 
my opinion it makes more against the appellants 
than for them, though no doubt there are certain 
words in the judgment in that case which when 
read by themselves favour the view taken by tho 
appellants. 

On the other hand there are other cases report- 
ed: SadJioo J ha v. Bhupwun Oopodhyla ;X Kebtil 
Muhtoon v. Sheikh Sunnoo ;^ and Puddo Mourn 
Dossia, V. J holla PaUyj\\ in which it has been 
exprassly held that a ryot who holds for more 
than twelve years under a potta or pottas granted 
for a fixed term or fixed teims of years does not 
acquire a right of occupancy by reason merely of 
his having held the laud under his leaso or leases 
for more than twelve years. 

The plaintiffs' title in this case being solely 
under two leases having fixed terms, and tho 
plaintiffs never having been in possession until 
they got the first lease in 1259, there is nothing 
in the plaint which leads to tho legal conclusion 
that they have, or can have, a right of occupancy. 
On this ground, therefore, I think that the first 
Court was right in dismissing the plaintiffs* suit ; 
and on that ground I would also dismiss this appeal 
with costs. 

Jackson, J. — I also think that the appeal should 
be dismissed on the same ground as that which 
Mr. Justice Macpherson has just now stated. It 
is clear to me on the faco of the plaint that tho 
plaintiffs have no right of occupancy. They have 
held the land in dispute apparently for about 
twelve years under two terminable leases, aud they 
have been dispossessed from tho land in the year 
after those leases expired. 

• 10 W. E., 113. 
t4W. E., Act"X, Rttl. 1. 
t 5 W. E., Act X, Rul. 17. 
§ 5 W. E., Act X, Rul. 80. 
II 7 W. R,, 283. 
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I am of opinion that in this case the provisions 
of Section 7 of Act X of 1859 would apply, and 
that there was a sufficient express stipulation 
that the holding of the plaintiff^ was to he for a 
certain fixed term only, and that the defendants 
had accordingly fiiU right to remove them from 
that land at the close of that term. 

Tliis appeal must l>e dismissed with costs. — 
Bengal Law Beporis, Vol III, PaH XIV, 



Jackson, L. S., and Markby, J. J. 

Musst. Umasundari Dasi (objector) v, Birbul 

Maudal and others (plaintiffs) and Ananto 

Sen and others (defendants.)* 

BetU—Tmure-^Act VIII of 1865, 8ection U—Act 
X of 1859, Section 77 — Incumbrcunee, 

III a suit for arrears of rent the defendant set vf in 
defence that tlie relation of landlord and tewint did 
not exists as the tenure of the plaintiff* s superior 
landlord had been soldfw arrears of rent, arid that 
uitder Section 16, Act VIII of 1865, the plaintifs 
tetiure had lapsed, and that he had paid rent to the 
jmrchaser of tlie riglUs of the superior landlord. 
Under Section 77, Act X of 185i*, the purchaser 
intervened. 

Held tliat the issue to he tried in tlie case was " tJie 
actual and bond fide receipt of rent by the inter- 
venor up to the time of the suit" 

Tha meaning of tlie vjords " tlie receipt and enjoyin&nt 
of tlie rent before and up to the it me of the tommenoe* 
ment of tlie suit" (Section 77, Act X of 1859; 
explained. 

Held thai the sale of a tenure under Section !6,t 

Act VIII of 1365, does not ipso facto anntd all 

incumbrances, but certain incumbrances are reeog- 

nized by this section to survive sueh stile. 

Tub plaintiff, who ia the holder of a dar-mokur- 

rari of Khyrabad Chiranjora, sued the defendants 

for arrears of rent for the years 1273 (1866-67) and 

1274(1867-68.) 

The defendants denied their liability to pay to the 
plaintiff the rent of 1274 (1867-68) on the gi-ound 
that the relationship of landlord and tenant had 

* Special Appeal, No. 3,066, of 1868, from a decree 
of tlie Judge of Beorbboom, dated the 8th August 1868, 
reversing a decree of the Deputy Collector of that dis- 
trict, dated the 1 6th May 1868. 

t Section 16, Act VIII of 1865.—" The purchaaer of an 
under- tenure sold uuder this Act shall acquire it free of 
all iacumbranoes which may hare occurred thereon by 
any act of any holder of the said under-tenure, his repre- 
Bontatives, or assignees, unless the right of making snob 
inonmbranccs shall have been expressly vested in the 
holder by the written engagement under which the 
under-tenure was created, or by the subsequent written 
authority of the person who created it, his representa- 
tives, or assignees. Provided that nothing herein con- 
tained shall be held to entitle the purohaser to eject 
ktuwdJuist ryots or resident and hereditary cultivators 
nor to cancel bond Jide engagements made with such 
class of ryots or cultivators aforesaid late incumbent of 
the under-tenure or his representatives except it be 
proved. In a regular suit to be brought by such pur- 
chaser for the a(yustment of his rent, that a higher rent 
would have been demandable at the time such engage- 
ments were contracted by his predecessor. Nothing in 
this section shall ha held to apply to the purchase of a 
tenure by the previous holder thereof, through whose 
default the tenure was brought to sale." 



ceased to exist between them by the sale of the 
rights of the mokurraridar, the lessor of the plain* 
tiff, in Sraban 1274, and that the rent of this year 
had been paid to Umasondari Dasi who had pm> 
chased the same. 

Umasundari intervened, and opposed the plain- 
tifl*8 olairo> on the ground that she had purchased 
the rights of the mokurraridar at a sale for arrears 
of rent, and had since been in posseBSton thereof; 
that under Section 16, Act YIII of 1865, B. C^ the 
tenure of the plaintiff had lapsed ; and that, there- 
fore, he had no right to recover the rent of 1274. 

The Assistant Collector recorded the following 
issue, viz,, "whether or not the plaintiff's lease 
was annulled under Section 16, Act VIII of 1859, 
by the transfer of his lessor's rights,** and passed 
the following judgment thereon, viz., that ''the 
plaintiff was directed to prove that he came within 
the esception named in the section, or that thb 
lessor had the power to grant under-leases, fife 
has proved neither," and ordered that the case be 
decreed for the rent of 1273 only, and that the 
plaintiff bear all costs. 

On appeal the Judge held that the question 
which the lower Court should have determined 
waa, whether the intervener did actually and in 
good faith receive and enjoy the rent before and 
up to the tipae of the commencement of the suit. 

It found the intervenor had adduced no evidence 
thereof, and accordingly passed a decree in favour 
of the plaintiff. 

The intervenor appealed to the High Court. 

Ml*. Money (Baboo Ambika Cluxran Banerjee with 
him) for appellant. 

Baboo Upendra Chandra Bose (Baboo Khetira 
Mohan Mooherjee with him) for respondent. 

Jackson, J.-—It appears to me that neither of 
the two Courts, before whom this case has been 
tried has given a decision in which we can quite 
concur. That of the Assistant CoUectoc^ who 
tried the case originally, is manifestly and Seri- 
ously wrong. The smt was brought by Birbul 
Maudal, who described himself as a dar-mokurrari- 
dar of the Mauza Khyrabad Chiranjora against 
Ananto Sen and others, who are ryots of that 
mauza, for some portion of the rout of the year 
1273, and the full rent of 1274. 

The defendants admitted that rent was due to 
the plaintiff for the year 1273, but they alleged 
that they were not liable to pay anything to the 
plaintiff for the year 1274, because the rights of 
the superior holder, the mokurraridar, liavini 
been sold under Act VIII of 186.5, Bengal Councfl; 
in execution of a decree against that person, tht4 
rights of the plaintiff as dar-mokurraridar hild 
been extinguished by operation of Section 16 of 
the Act iust quoted, and they further allege that 
they had paid the rents for 1274 to Umasandari 
Dasi, who accordingly intervened in this suit 
under Section 77, Act X of 1859, and vras made a 
party. After examining the plaintiff and the 
agent or goomastah of the intervenor, the Assist- 
ant Collector laid down the issue in these wordt. 
"the only issue between the intervenor and ^ 
** plaintiff is whether the plaintiff's mokurrari wt$ 
•'annulled or not under Section 16, Act VBt 
" of 1865, B. C. It is for him to show that he ^ 
•* included in the exception, or that the jjrantitf 
" of his mokurrari had the power uuder his tHW 
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" to create snch an incnmbrance :" and the view 
Wiiicii the Assistant Collector took of llio case is 
stiU fnrther shovrn by a passage in his judgment 
in wliich I fiud these words, " the issue fixed in 
" the rase was whether the plaintiflf^s lease was 
'* annulled or not under Section 16, Act VIII of 
" 1865, by the transfer of the lessor's rights, and 
" the plaintiff was directed to prove that ho came 
" witliin the exception named in the section, or 
•• tihat the lessor had the power to grant such 
•' leases. He has proved neither." Now, the only 
evidence adduced by the parties under the issue 
framed was the allegation of the plaintiff himself, 
who on solemn affirmation filed his own potta. In 
this state of things, the Assistant Collector order- 
ed that the ease be decreed for 9 rupees, being the 
rcftt of 1273, and that the plaintiff was to pay all 
the costs. Why the plaintiff should have to pay 
tke whole of the costs in these circumstances, does 
nM appear ; but that is of minor importance. 

This case going before the Zillah Judge on appeal, 
lie observed rightly enough that as between the 
plaintiff and the intervener in this case the sole 
issue which the Assistant Collector had to try was 
the question of the actual receipt and enjoyment of 
the rent by such third person and as between 
these parties the suit ought to have been decided 
aocording to the result of that enquiry. The 
Judge then found that the intervenor had given no 
proof whatever of snch receipt by her. Ho, there- 
fore, reversed the decision or the Assistant Collec- 
tor, and went on to give a decree for the plaintiff 
in fuU. 

; .The party who wo might have expected to come 
before us in appeal from this judgment is perhaps 
the defendants, because, while the intervener at all 
events had a remedy by civil suit left to establish 
her right, and moreover alleges that she has 
already got the rent for 1274, it is rather difficult 
to see how she is injuriously affected by the deci- 
Bion, whereas the defendants find themselves in 
the position of persons having to pay over again 
to t3&e plaintiff the rent which they say they have 
already paid to theinterv^or. But the defendants 
nother app^red before the Zillah Judge nor 
before us. We have, therefore, to consider what, 
in Hie present state of things, is the order that we 
<Ni^ to nudce. 

<^M^ly, the decision of the Assistant Collector 
I wrong, and I am not certain but that, in the 
It of the defendants to appear either in the 
' Appellate Court or in this Court, we might 

94 ^*t they had been rightly adjudged to pay. 

^iBdeing how entirely the case has miscarried 
► Court of the Assistant Collector, and how 

sfectory it would be to allow a final decision 

Mgoa such imperfect materials to stand, I think it 
%«ir doty to remit this case in order to an entirely 

CtaMf the proper issues being fixed between 
pcur^ea. 
• lUttok this is the more necessary, because it 
MMhi to me, looking to the facts that have appear- 
fJJLttid to the efforts made by the intervenor to 
a decision in this case, that there is some- 
iBore than appears upon the record. It 
lamentable if parties in the position 
fin this case holding a dar-mokurrari 
.that to have been granted for good 
q) shonld altoj^ether lose their rights 
aee of proceedings on the part of the 
1*9 which have, to say the least, a some- 
t sa8]nciouB appearance. 




I do not think it will be advisable tliat we should 
give any express directions whether the new trial 
sliould take place in the Court of the Jud<^e or in 
that of the Assistant Collector; but, in whichever 
Court it takes place, the issues to be framed will 
be, in the first instance, between the plaintiff and 
the intervenor, whether the one or the other has, 
in the words of Section 77, "been in the actual 
** receipt and enjoyment of the rent before and up 
" to the time of the commencement of the suit ;** 
and upon that issue it seems to me that the Court 
which tries it will have carefully to consider what 
is the meaning of " the receipt of rent before and 
*' up to the time of the commencement of the 
** suit." Supposing that a plaintiff sues to recover 
rent for the year 1274 and commences his suit on 
the first di^y of the year 1275, and supposing also 
that the plaintiff should have been in unquestioned 
enjoyment of the rent down to the end of 1273, 
can it be supposed that the legislature intended 
that by an understanding between the defendant 
and a third party, by which the defendant should 
pay his rent to such third party just before the 
commencement of the suit, such third party should 
be at liberty to intervene and to be held to prove 
the previous receipt of rent up to the time of the 
commencement of the suit so as to put the pkdn- 
tiff out of Court P It seems to me that, if that 
wore the case, a very wide door for fraud would 
thereby be opened. 

Now, in this case, the facts are very nearly such 
as 1 have supposed. The plaintiff had received 
rent down to the end of 1272, a groat part of tho 
rent of 1273 ; and the defendant did not deny his 
right to receive the balance of 1273, and the plain- 
tiff accordingly obtained a decree for such balance. 
Can it be held that, supposing the fact to be prov- 
ed that a payment shortly before the commence- 
ment of tne suit, of the very rent in respect of 
which the suit is brought, to the intervenor, would 
constitute the previous bond fide enjoyment which 
the intervenor is required to prove under Section 
77 before the plaintiff's suit can be dismissed? 
Without wishing to pronounce any final opinion 
upon the' point, I am inclined at present to think 
it could not. 

This, however, is the issue which will have to 
be tried between the plaintiff and the intervenor. 
If the intervenor fails to prove his receipt of rent 
within the true meaning of Section 77, ne will be 
out of Court, and there will remain the issues to 
be tried between the plaintiff and the defendants, 
that is, whether the relation of landlord and tenant 
continues to exist between the plaintiff and the 
defendant, and whether, if so, the defendant has 
paid his rent. If he succeeds in these two issues, 
it is hard to see how the plaintiff is not entitled to 
a decree. 

It is probable that upon these points various 
questions may arise. The defendant in this case 
and the intervenor, who manifestly has made 
common cause with him, claimed the operation of 
Section 16, Act VIII of 1865, B. C, and it appeared 
to be assumed on their side that under that section 
the purchaser not merely acquired the under- 
tenure which he purchased free of all incum- 
brances, but that he was entitled to consider all 
such incumbrances as ipso facto annulled, to ignore 
the holders of such under-tenures, and to proceed 
to recover rent from the ryots as if they had no 
existence. Now, it is quite dear that Section 16 
recognizes the case of certain incumbrances which 
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might survive, notwithstanding the sale of the 
superior tonant*s rights. At first sight it does 
not appear to me how the purchaser can arrogate 
to Iiimself the right of determining whether the 
incumbrances in question are of the excepted kind 
or not, and, if he could not arrogate to himself such 
a right, it is difficult to see how, when such incum- 
brances or uuder-tennres exist, he could in good 
faith receive and enioy the rents of the cultivators, 
setting such incumbrances aside. But these are 
questions which will have to be considered upon 
the remand by the Court below. I merely suggest 
them as amongst the difficulties of the case. I 
think the case will have to be remanded for a nqw 
trial upon the issues which I have stated. 

I would only add that Mr. Money, at the outset 
of bis argument, thought that he mieht insist 
upon an unconditional reversal of the decision of 
the Judge who went upon the ground that the 
intervenor had given no evidence whatever of his 
allegation, whereas, in fact, there was such evi- 
dence. It seems to me that upon that part of the 
case the Judge was right, because the only thing 
wearing the semblance of evidence which lias been 
recorded by the Assistant Collector is the exami- 
nation of the intervenor's agent previous to the 
framing of the issues, and, even il' it be conceded 
that what that agent said in respect of the pay- 
ment of rent was matter which, if submitted at 
the proper time, would have been evidence, I do 
not think it could be treated as evidence at all, 
inasmuch as it was merely a statement of the case 
which the intervenor intended to make, and upon 
which the issues had to be framed, and not evi- 
dence adduced after framing the issues. 

lif.AtiKBY, J. — 1 am of the same opinion. — Idem, 



NoBiiiiN AND Jackson, E., J.J. 

Fakimddin Mohammed Ahasan (plaintifif) v. 
Mr. C. J. Phillipps (defendant.)* 

BUptdation in lease — CoUedions hy sezawdl — Conti- 
nuing liability of tenants. 

It vfos stipidaied in defendant's lease iluU on his 
failing to pay any instalment of the rent, plaintiff^ 
might appoint a sezawai to coUect direct from the 
unaer'ienants, 

Hbld that the appointment of such a sezawai did 
not determine defendant's lease, and that he was 
stiU liable for any deficiency in the rent after the 
sezawaVs collections were credited. 

In this case plaintiff sued defendant as izardar 
under an agreement by which defendant agreed to 
pay an annual rent of Rupees 1,246 in certain in- 
stalmentd, and in which it was stipulated that, on 
fiiilure to pay any one of the instalments, plaintiff 
should appomt a sezawai to collect the rents from 
ryots, defendant paying the sezawal's salary. In 
Aswin 1273 (September 1866) plaintiff appointed 
a sezawai, who collected Rupees 919-5-0. A sum of 
Rupees 100 was also paid by defendant for that year. 
Thisleft a balanceof Rupees 226-1 1 -0, which amount, 
plti8Beza,waX*a wages (Rupees 245), plaintiff sued to 
realize. Defendant's contention was that, as he 
had been deprived of possession by the appoint - 

♦ Special Appeal, No. 2,970, of 1868, from a decree of 
the Judge of Bf^shahye, dated the 12th June 1868, 
modifying a decree of the Deputy Collector of that 
diitrict, dated the 7th March 1868 



ment of a sezawai, he was not liable for any defidt 
in the collections. 

The Judge held that the defendant was not liable 
for any arrears accruing subsequently to Aswin 
1273, when the lease was virtualyr determined by 
the appointment of a sezawai. It was (he hela) 
for plaintiff to show clearlv that the collections 
made under his orders dia not include anv on 
account of prior months. This he had not done ; 
and, crediting the collection to the earlier kists of 
the year in due order, the Jud^i^e found that up to 
Aswin there had been no deficiency in the rent for 
which defendant could be held liable. The cases 
relied on by the Judge were of Mr, J. DaHrmnple 
V. Bhajan oaha* and Anundinoyi Debya v. Khiro' 
Hdhur oldar,f 

Mr. E. E. Twiddle for appellant. 

Baboo Iswar Chandra ChuckerbiUty for respond- 
ent. 

On special appeal the following judgment Wtfs 
delivered by 

Norman, J. — The Judge is wrong, and there 
must be a remand. The case is an exceedingly 
simple one. The defendant took a lease from thte 
plaintiff fi*om 1270 to 1275 at a rent of Rupees 
J, 200 a year. There was a provision in the lease 
that, if the rents were not paid, the plaintiff would 
be at liberty to appoint a sezawai and make the 
collection himself, and the defendant was to appoint 
a person to see that the collections were dolj made 
and the accounts properly kept by the sezawai. 

The rents of 1 273 not having been paid, the 
plaintiff appointed a sezawai, and made consider- 
able collections* 

The Judge supposes that, by the appointment 
of a sezawai, the plaintiff evicted the defendant 
and turned him out of the land demised ; conse- 
quently he held that the plaintiff could not be 
made liable for the arrears of rent which accrued 
subsequently to the appointment of the sezawai iu 
the month of Aswin 1273 ; and as the colleetiona 
made by the sezawai exceeded the amount of rent 



* Raikei, Batlxt, and Stbeb, J. J. 
Mr, J. Dahrymple (plaintiff) v, Bhiyan Saha (defendant.) 

" In this case the plaintiff sued to recover a haliaoe 
of rent on the averment that his leasee having defiMilt- 
ed, he appointed a sezawai to collect the rents, and the 
sum now claimed is the difference between the amoant 
collected by the sezawai and the amount of rent as per 
the lessee's kaboliat. The Judge has held that, as the 
sezawai was allowed to keep possession of the tenore 
for several years until the expiry of the lease, the tenadi 
cannot be held responsible for any deficiency in the 
collections whilst under the management of the plain- 
tifi*8 agent, the sezawai. The Judge quotes the prece- 
dent of this Court at page 757 of the Decisions for 1867 
in Bup)>ort of this view. The special appeal is, that Uie 
lease itself specially provided for the managemet of the 
tenure in the mode adopted by plaintiff on the occur- 
rence of any default on the part of the lessee ; that, 
therefore, the precedent is not in point, and the Judge's 
decision wrong. 

We have referred to the lease which in the aioal 
terms provides for the deputation of a sesawal, *%• 
allowed by law,' on the occurrence of a balance ; taS, 
as the law only contemplates such occupation by ibe 
proprietor during the current year, we hold the MM 
cannot he considered as contemplating more. We r^jtQP' 
the appeal with costs." j 

t 2 W. R., Act X, Kul. 46. 
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due lip to that date, the Judge was of opinion that 
there was nothing in respect of which the plaintiff 
was entitled to a decree in this suit. We think 
that in this suit, which is a suit for rent under 
Act X of IBoi), the plaintifl' is entitled to a decree 
for arrears of rent, at the rate of Rupees 1,200 per 
annum, as claimed in bis plaint. From the total 
rents which were originally duo must be deducted 
what the plaintiff has received on account of those 
rents. In order to see what was the amount rea- 
liis«d by him and applicable to the satisfaction of 
his claim, we must take not the gross rents col- 
lected from the ryots by the sezawal, but the net 
profits, that is to say, the realization leas what in 
this case is called the ** wages of the sezawal," or, 
in other words, the cost of collection. The ulti- 
mate balance of the account is the rent due to the 
plaintitl*. 

-I The two cases referred to by the Judge do not 
show that a lease is avoided by the appointment 
-ef a sezawal. In the latter case, which was au 
Act X suit, the plaintiff sought to make the defend- 
ant responsible for fraudulent conduct on the 
part of the sezawal who had apparently embezzled 
rents collected by him. In the case in 1862, the 
plaintiff had kept a sezawal for a length of time, 
and treated the tenure as having been resumed 
by him. 

In the pi'cscnt case the sezawal was making the 
ci»lleotLons under the inspection of the defendant 
himself; and it is clear that, by the original con- 
tract, the parties intended to treat the interest 
of the defeiidant as continuing, notwithstanding 
the appoint ill eat of the sezawal. 

The case is remanded to be re-tried with refer- 
ence to the above remarks. The appellant will 
gel his costs of this appeal. — Idem. 



Ba^ ley and Hobuouse, J. J. 
Gobind Kotniir Chowdhry (plahitiff) v. Hargopal 

Nag and others (defendants-)* 
Admkt I'iKj plaint — Holiday — Stamp duty — Suit for 
atreats of rent — Limitation. 

The rt^cpptuiu of a plaint for an%ars of rent by the 
ColWtor on (hod Finday, alihotcgh, hy tlm Circnlm' 
OnUr of ttm Board of JieveHUO 8uck day is an 
authonztd holt day ^ its ttot illegoL 

Tliere is tto iUegaliiif in iJte rec^Mmi qf a plaint 
tiupviised on instijicitiut damp paper if tJis fuU 
if mount if ike damp duty has be&ii paid at the 

iliiie. 

Buits for aii'ears of rent are to he hutituted within 

three years from the last day of the Bengal (or 

• other) year in tuhieh tJie airearu claimed slmll have 



This was a suit for arrears of rent for the ycarfe 
12?J, 1272, and 1273, B. S. The plaint was filed 
on the 29th Chaitra 1274 (10th April 1868), this 
being a Good Friday. 

The defendant set up in his defence the deteriora- 
tion of parts of his holding. The Assistant Col- 
lector decreed the case. 

On appeal the Judge held (referring to two 
(»ses of the Sudr Dewanny Adawlut, Korth- 

* Special Appeal, No. 3,165, of 1868, from a decree of 
tfee Officiating Judge of Mymensing, dated the 7th Sep- 
tember 1868, modifying a decree of the Assistant Col- 
lector of Jamali>gre of that district, dated the 1 0th 
June fSGS. 



Western Provinces, cited in Broughton's Civil 
Procedure Code, under Section 26, Act VIII of 
1859) that a plaint^ could not be presented on a 
holiday, and, if presented, it is to be considered as 

E resented on the first day the Court sits after that 
oliday ; consequently, as the first open day was 
the 2ud of Baisakh 1275 (12th AnrU 1868), the 
claim for the arrears of 1271, B. S., was barred. 
He accordingly decreed the appeal, and modified 
the decree of the lower Court. 
The plaintiff appealed to the High Court. 
Baboo Nalit C/uxridra Sen for appellant. 
Baboo Anand CJiandra Ghosal for respondent. 
• The judgment of the Court was delivered by 

Bayley, J. — I am of opinion that the judgment 
of the Judge below is incorrect, and must be 
rerersed. 

The facts are these: the plaint in this case, 
together with an amount of money sufficient to 
cover the proper stamp duty, was presented before, 
and accepted by, the Assistant Collector, who was 
the proper authority to try the case in the Bievenue 
Court, on the 29th Chaitra 1274, or 10th April 
1868, that being Good Friday. The suit was for 
arrears of rent for 1271-72-73, B. S. 

The points for our consideration are — firstly, 
whether, when the plaint was filed on the €rood 
Friday, on which aay the Biovenue Courts are 
authorised by certain Circular Orders (to be found 
at page 167 of the Eules of the Board of Bevenue 
edited by Mr. Chapman) to close the Court, the 
reception of that plaint on that day was or was 
not illegal so as to bring the plaintifrs case within 
the law of limitation ; secondly, whether the plaint 
not being duly engrossed on stamp paper, but 
accompanied with an amount of money sufficient 
to cover the statnp duty, was properly put in so 
as to save the plaintifif's suit from the operation of 
the Statute of Limitation; thirdly, whether the 
three years within which suits for arreai's of rent 
are to be instituted is to be reckoned from the last 
day of the Bengal year daring which the arrears 
claimed shall have become due, or the dates of 
recognized instalments falling due. This last 
objection refers to the rents of the year 1271 only. 
On the first and second points we think that 
when it is admitted that the plaintiff was in time, 
if the plaint could be legally received on the 10th 
of April; and when it is admitted that the Assist- 
ant Collector did receive both the plaint and the 
full proper amount of stamp duty at the same time, 
and himself certified to that fact, there was nothing 
illegal in that proceeding, and, therefore, the plaint 
was filed in time, so as to prevent the law of limi* 
tation from barring the suit. There is no law by 
which the Revenue Courts can specify certain days 
on which plaints shall not be received. There is 
only this Circular Order of the Board of Revenue 
which is not law, and it merely authorizes the 
Revenue Courts to close the Courts on certain days 
specified in that order, and on no other. In this 
view we think that the fact of the Assistant Col- 
lector in receiving the plaint and m receiving the 
amount of stamp fee necessary for the plaint were 
acts not illegal, or rendering plaintiff's suit liablo 
to be barred by hmitation as not filed in time. 
The third objection taken in -appeal, uiz,, that the 
time is to be calculated within three ^ears from 
the date of the instalments paid, ia entirdy futile, 
for the law on this point, Section 32, Act A of 1859, 
is quite clear, and provides that such suits for 
arrears are to bo institutod within three years from 
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the last day of the Bengal (or other) year in which 
the aiTear claimed shall have become due. In 
this view we reverse the decision of the lower 
Appellate Court and affirm that of the fir»t Court 
witn costs in this Court and in the lower Appellate 
Ckmrt. — Id&iJi, 



Jackson, E., and Mitter, J. J. 

HarUil Tewari (plaintiflf) v, the Collector of Bhagul- 

pore and another (defendants.)* 

Settlements Powers of Revenue Boards, 

A setUeinent of a resumed Idkhiraj estate being mad^ 
by the CoUedor with the plaintiff "subject to the 
orders of tlie Board of lievenue" tJie Board, oi- 
i%e Commissioner acting under rides laid down by 
them, may cancel the settlement at any time* 

. Haaza Tursua, a resumed lakhiraj estate, was 
form 1861 to April 1804 under measurement with a 
view to settlement. On 1st April 18()4 the ex-lakhi- 
r%jdar put in a petition in regard to the amount of 
rent to be paid, from which the Collector inferred 
that he declined settlement ; and, no other offers 
being made, the estate was on 29th June declared 
khas. On the 26th October the plaintiff in this 
Buit took a twenty-years' lease of the land at a rent of 
Bcipees 371. In the amalnama or possessory order 
it was stated that this settlement would be subject 
to the orders of the Board of Revenue, but no 
BQch condition appeared in the kabuliat given by 
plaintiff. On 13th December the ex-lakhirajdar 
made another offer which the Collector, on the 9th 
January 1865, declined to accept, as a settlement 
had been concluded. On the 7th February the 
lakhirajdar appealed to the Commissioner, who on 
13th October wrote to the Board saying that, as 
more than three months had elapsed between 
settlement and the lakhirajdar's appeal, he was 
doubtful of his power to interfere, and, therefore, 
asked the Board to cancel the settlement with the 
plaintiff, which the Board did on 19th October 
1865. The plaintiff then sued Government and 
the lakhirajdar for recovery of possession and con- 
firmation of his lease. The first Court held that 
the words " subject to the orders of the Board" 
were surplusage, and not intended to have real 
effect ; that settlements under Eupees 500 were by 
the Board's Rules confirmed by the Collector, sub- 
ject only to revision by the Commissioner ; and 
that the Commissioner must be held bound to 
exercise his power within a reasonable time, 
which might be taken to be three months, the 
period within which the Collector's proceedings 
must be reported to him. The first Court gave 
the plaintiff a decree. The Judge on appeal held 
tiiat the Board of Bievenue could exercise powers 
of revision at any time in settlement cases. Begu- 
lationlof 1829, Section 4, Clause 2, enables the 
Gk>vemor-G«neral in Council to lay down rules 
for the gpiidance of the Board. On 27th June 
1842 the following rule was laid down: **The 
Board of Bevenue is competent, with or without 
appeal, to caU for, revise, or alter any proceedings 
of the Commissioner or other subordinate Bevenue 
Authority not made final by law." The Judge 
held that the Civil Courts could not determine the 
time within which the powers might be exercised 

• Special Appeal, No. 2,728, of 1868, from a decree of 
the Additional Judge of Bbagalpore, dated the Hth 
July 1868, reversing a decree of the Principal Sudr 
Ameen of that district, dated the 28th Febmary 1867. 



and that they could be exercised at any time. Ho 
further held that, although Section 29, Regulaftian 
VII of 1822, ])rescribed three months as tlie period 
of appeal from a Collector's order, there waa 
nothing to make that order final and not open to 
revision after three month?. He also overruled a 
contention that under the Board's Bules it was the 
Commissioner's business and not the Board's to 
revise a settlement under Eupees 500. The Board's 
powers were not limited by such a rule. The 
Judge on these grounds reversed the decision of 
the first Court. 

Mr. IT. B. Money and Mr. 7. 8, Bochfort and 
Baboos Ashutosh Chatterjee and Chandra Madhah 
Ghose for appellant. 

Bahoos Anukid CJiandra Mooherjee, Jngadanand 
MooJcerJee, Paiiia Chandra Shome, and Amuxdapra" 
sad Ban&rjee for respondents. 
The followmg judgment was delivered by ^ 

Jackson, J. — It appears to me that the decisid& 
of the lower Appellate Court is correct. THi 
agreements entered into between the Collector and 
the special appellant were distinctly declared by 
the Collector at the time and so stated in the 
agreements to be not final, but subject to the con- 
sent of the Board of Revenue. Those agreements 
were subsequently brought by the Commissioner 
of the division to the notice of the Board of Reve- 
nue. The Commissioner was of opinion that the 
arrangements proposed by the Collector were not 
proper arrangements, and the Board of Reventife 
concurrinff with the Commissioner refused to 
sanction the agreements entered into by the Col- 
lector, set them aside, and ordered other agree- 
ments to be made. It is said that great delay 
occurred in the action taken by the Commissioner 
and the Board of Revenue, and it is also said that 
the Collector, in fact, never intended that the agree- 
ments entered into by him sliould be subject to 
the consent of the Board of Revenue; that the 
agreement was drawn out in an old form which 
had been long abandoned, and in this way alone 
had the words " subject to the consent of the Board 
of Revenue" crept into it by accident ; that, in fact, 
the Collector never submitted his proceedings for 
the sanction of the Board, but that, under the rules 
promulgated by the Board itself, the Collector had 
full authority to enter into agreements of this des- 
cription of his own accord, and without obtaining 
the sanction of the Bowd. The lower Appellate 
Court has rejected all these objections on the 
ground that the Board of Revenue had full power 
under the law to interfere in the act of the Collec- 
tor, and that, no time having been laid down in the 
law within which it was to exercise those powers, 
it could interfere at any time. 

The agreements in this case referred to the set- 
tlement of some lakhiraj land which had been 
resumed. It had been settled from time to time 
with difierent narties, but the settlement had come 
to an end, ana it was necessary to re-settle the 
land. The ex-lakhirajdar was the person entitled 
to the settlement. 

He put in a petition asking for a settlement at 
lower rates than had been proposed. The Colleo- 
tor considered that this petition was a refusal to 
take the settlement at the rates proposed. The 
Collector accordingly entered into a settlement 
with the special appellant. The ex-lakhin^dar 
afler some delay brought tho matter to the notiee 
of the Commissioner. That officer and the Board of 
Reyenne considered that the cx-lakhirajdar hmd 



Digitized by 



Google 



Ftibmary 15, 1S7(K] 



THE REVENUE REGISTER. 



49 



ftt* rerusod the settlement, but was entitled to it, 
'^^d ordered the settlement to be made with him. 
The special appellant has now brought this suit to 
reoover possession of the resumed estate, alleging 
that the agreement with him was final, and could 
not be set aside. As the settlement made with 
the special appelant was distinctly declared to be 
ftabject to the order of the Board of Bevenue, and 
it is not shown or proved in any way that that 
daiise of the agreement crept into the settlement 
^mistake, we might decide upon that alone that 
we Board of Bevenue had full power to interfere. 
If the roles of the Board of Bevenue are to be 
looked to, then the Commissioner had full power 
to interfere, and did interfere in accordance with 
those rules, though it may be that as there had 
. been some delay before the case was brought to 
bis notice, and as the agrtement distinctly referred 
to tJtio consent of the Board of Bevenue, he prefer- 
j^d to obtain the Board's consent before he passed 
orders in the case. The argument that if the Com- 
missioner did interfere he was bound to interfere 
within one month, because that is the period laid 
dovm for appeals to him, cannot, in my opinion, 
stand. It may be that appeals must be preferred 
witliixL one month, but no time is laid down in the 
rules "within which the Commissioner was bound 
to exexxise his power of revision, and it was these 
powers of revision which he exercised in this case, 
wid not his powers on appeal. Whether, then, the 
Board of Bevenue had power itself to interpose in 
jfhQ settlement or not, it does not seem to be deni- 
ed tlukt it had authority to make rules under which 
.Settlement Officers were to conduct settlement 
P^^^eedings; and even under those rules the 
orders passed by the Commissioner were legal. 
The Commissioner had authority to set aside the 
Mttlemeut, and did do so. The plaintiff must 
wl in his suit even upon this ground. It is not 
^®*^sa»ry under these circumstances to examine 
tbe law laid down by the Judge as regards the 
power of the Board of Bevenue to set aside such 
a settlement as this. We dismiss this appeal with 
costs. * 

-Mtttbr, J. — T concur. The plaintiff is bound by 
the terms of his lease, and .under those terms the 
iJOard hod full power to interfere.— icZt^i^. 



OFFICIAL PAPERS. 



-dj-n^Qgj^jQjj Qp Assessment on Second Citors. 

^ * ''yyceedings of the MaAras Government, Bevenue 
I)epart7)tent, 8ih Jaimainj 1870. 

'^^^ the following Proceedings of the Board of 
•'^venae, dated 3rd November 1869, No. 8,1 54 :— 
^^^ the following letter from G-. Baxbuuy, Esq., 
I ,^^J lector of Trichinopoly, to the Acting Secre- 

?*^X to the Board of Revenue, dated 2nd Sep- 

^mher 1869, No. 203. 
^-J^^^ve the honour to state that some of the 
2S^ liave applied to me for the composition of 
J^ ^*88eS8ment of the occasional second crop i*aised 
j^|kJSiB*i^ifin lands aloug the channel banks, and 
'J^^'U^^toaks and jungle-streams. It was proposed 
*lj|^ by Mr. Puckle in his final 

^j^ \^His paragraphs report,* dated the 30th May 
^ '•O 4fc 1865, on the settlement of 

this district, that garden 
simg the channel banks, if bupplie^ with 



Government water, should be made to pay for an 
occasional second crop at the rato of one-half 
additional to the single crop assessment. This 
proposal has been approved of by the Board in 
paragraph 10 of their Proceedings, No. 8,641, dated 
the 28th May 1866, and by Government in para- 
graph 6 of their Order, dated the 19th September 
1866, No. 2,523, Bevenue Department. In the 
course of the examinations which are now being 
carried on, the garden lands under tanks and 
jungle-streams are, with the concurrence of Mr. 
Puckle, charged at the aforementioned rate for 
the second crop raised thereon. 
. 2. When Mr. Puckle was with me here jusfc 
before leaving for England, he strongly advocated 
that the compounding system should be introduced 
as regards these garden lands; but there is no 
actual sanction or authority for this course, 
although the advantages of the measure tell 
equally either as regards "garden" or "wet" 
lands, which latter were compounded for at the 
settlement. 

3. I beg, therefore, to. request the sanction of 
the Board for compounding for the second crop 
cultivation on the aforementioned garden lands at 
one-third of the single crop assessment, subject, 
however, to the Government Order fixing 1 rupee 
per acre as the minimum additional charge. 

In the above letter Mr. Banbury recommends 
that the owners of garden land who occasionally 
raise a second crop by irrigation from channels, 
tanks, and jungle-streams, may be allowed to com- 
pound at the rate of one-third the ordinary water- 
tax, and states that applications to this effect are 
coming in. 

2. These garden lands at present pay half tax 
when water for a second crop is tafcen under 
Orders of Government, dated I9th September 
1866, No. 2,523, paragraph 6, approving the views 
expressed by the Board in paragraph 10 of their 
Proceedings of the 28th May IStlG, No. 3,641, ' , 

3. In paragraph 47 of his repoi't, dated 30th 
May 1 865, ou which the above Froeeedings were 
based, Mr. Puckle explained that garden lands had 
not been compounded for as permanent double 
crop, as that cess had been confined entirely to 
nnnjah in' the settlement; but this forms no bar 
to the inoroduction of the measure now proposed, 
and Mr. Banbury states that during a late visit to 
Tnchinopoly Mr. Puckle strongly advocated the 

.moaifure. All that seems necessary is that notice 
should be given that no right is established by 
such composition, and that in times of scarcity the 
Revenue autliorities retain power to prohibit tho 
supply, a remission being given of the compounded 
rate tor each fusly in which such pi*ohibition has 
been put in force. 

4-. The Board, therefore, request sanction of 
Government to the issue of orders in accordance 
with these views. 

Order thereon, 8th January 1870, No. U. 
His Excellency the Governor in Council autho- 
rizes tho Board to issue the orders proposed in tho 
foregoing Proceedings. 

(True Extract.) 

(Signed) R. A. DAL YELL, 

Adlii'j ^ecntat'i} to Gova'umciU. 
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OuuxjVAnoN OF Yellow Choltjm. 

Proceedings of the Macb'os Government, Bevonue 
Department, Ibth Jmiuiry 1870. 
Bead the following Proceedings of the Bcmrd 
of Bevenue, dated 7th December 1869, No. 
8,933:— 

Read the following letter from the Honorary Secre- 
tary, Government Farm, to the Acting Secre- 
tary to the Board of Revenue, dated Madras, 
22nd November 1869, No. 73. 

I have the honour to state that on receipt of 
Government Order, 26th October 1869, No. 2,846, 
the Superintendent, Government Farm, was in- 
Btmcted to dr&w np a paper on the cultivation of 
" Yellow Cholum''^ which the Farm Committee 
consider vOTy superior to ** Guinea Grass" as a 
fodder crop. 

2. I have now to forward the paper, and the 
Snperintendent begs me to ask the Board to allow 
it to be printed in pamphlet form, and that he will 
correct the proofs if sent to him. 

8. I should also recommend that a good number 
of copies, say 300, be printed and freely distri- 
buted first to all newspapers and subsequently 
to applicants, of whom the number will probably 
be large. 

4. The summary might also be translated and 
published in District Gazettes in both English and 
the vernaculars of the district. 



Enclosuee No. 1. 

Borghimi Saccaratum (Sorghwin vulgare) or 
Yellow Cliolum, 

This is a beautifhl grass, resembling in appear- 
ance Indimi Com. It bears a small yellow seed, 
which, when crushed, miJces a good auxiliary food 
for cattle or sheep. It grows on all kinds of culti- 
vated soil, but best on those that are thoroughly 
cultivated and well manured. Indeed, few crops 
will pay better for high cultivation. This valuable 
plant has attracted a great deal of attention during 
the last few years, and has been highly recommend- 
ed as a fodder crop. It is best suited for cultiva- 
tion in countries where the temperature seldom 
falls below 60 degrees. It will certainly grow in 
much colder climates, but scarcely paj^s expenses. 
A few years ago the cultivation of this crop was 
attempted in England, and, amongst other places, 
on the Experimental Farm attached to the B.oyal 
Agricultural College : the yield of green food was 
insignificant, and its further cultivation was not 
deemed advisable. The eg>eriment was, however, 
valuable in afibrding Dr. Voelcker an opportunity 
of analyzing the crop during different stages of 
its growth. He found that the half-grown plant 
contained about two-and-a-half per cent, of flesh- 
forming matters, and about eleven per cent, of fat 
as heat-producinff matters. As the Turnip is the 
sheet anchor of the stock-feeder at Home, we place 
its analysis alongside Dr. Voelcker's analysis of 
Yellow Cholum. A glance at these analyses will 
suffice to show the great value of Ydlow Cholum 
fodder as food for Farm Stock :-* 



YeUow Cholum, Twmt]^ 
Per cent. Per cefltr' 



90-43 

1-04 

7-89 

•64 



Water 8S-17 

Flesh-forming matters ... 255 

Fat or heat-producing matters. 11*14 

Inorganic matters ... ... 1*14 

10000 lOO-OO 

Dr. Voelcker found that in the half-grown plant 
there was little or no sugar; but, when the plant 
was three quarters grown, there was as much as 
5*85 per cent, of sugar in the lower part of the 
plant. We have no analysis of Indian-grown 
plants: however, it may safely be inferred that, 
if such a large amount of sugar was present in 

Slants grown in a climate so ill-suited for the pro- 
uction of sugar as that of Ensjland, a very much/ 
larger quantity will be found in Indian-growtafi.* 
plants. l^i 

2. On the Government Experimental Farm ab' 
Madras during the past twelve months this crop 
has largely been grown, and generally with very 
satisfckctory results. We propose briefly record- 
ing some of the facts ascertained and son^ of the 
conclusions formed regarding the culture of this 
crop for fodder. These conclusions are not found- 
ed on a single experiment but on a large number^ 
occupying in the aggregate nearly fifty acres of 
land. The season was certainly very unpropitious 
for cultivation of any sort, more especially for 
cultivation conducted on a soil so extremely Bundf 
and porous as that constituting the Governmeirfr; 
Farm. The following is an average analysis of tbo* • 
soils upon which these crops were grown : — 

Per cent. 
Alumina 3*24 



Oxide of Iron 


. ... 1-35 


Phosphate of Lime 


... 12 


Carbonate of Lime 


. ... -31 


Sulphate of Lime 

Carbonate of Magnesia ... 


... trace 


trace 


Chlorides 


... -90 


Water 2*09 


Organic matter 


... 212 


Saud 


. ... 89-87 



100 00 

3. Wc now proceed to record the results obtain- 
ed from two or three of our experimental plots. 

Experiments. ,,,( 

In December 1868 we sowed a plot containing :a 
2,420 square yards or half an acre of land witb ^J 
Yellow Cholum, and have in the eleven months j" 
which have since elapsed obtained five cuttings; v; 
yielding in all 10 tons, 5 cwt., 56 lbs., or 23 tona, , 
3 cwt, 14 lbs. per acre per annum. 

Another plot of a similar size was sown in April 
last, and during the seven months it has been 
growing has yielded three cuttings, weighing 
5 tons, 15 cwt, 20 lbs. At the present timethera 
is probably about one-third of a crop in the 
field, making a total of 6 tons, 7 cwt., 20 lbs., of a 
gross produce of 21 tons, 16 cwt., 8 lbs. per acre 
per annum. '-'^-^ 

Both of these crops were occasionally water6A;oq 
The first crop was irrigated weekly during the flxvt^ 
three months of the experiment and about timB h> 
a month afterwards ; the other about twice % WdeiVQ^ 
during the first four or five monthsi and not oftooaUJw 
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tbaa once a month daring the remainder of the 
time. At each time of watering the water was 
u»ptiedat the rate of abont 30,000 gallons per acre. 
Had a sufficient Quantity of water been available 
mnch better resnlts wonld have been obtained. 
During the last few months the ground was fre- 
quently in such a dry parched condition— the result 
of the excessively ary season—that for weeks 
together the bulk of the crop was scarcely increas- 
ed. The first plot received no manure except 
about 4 cwt. of wood-ashes. To the other plot, 
which had just borne a crop of maize, about 5 tons 
of fiMrmvara manure was applied. 

Another plot of ground-^measuring 2^ acres 
was sown during the last week of June. No 
water was applied to this crop ; it entirely depended 
on the rains and dews for its supply of moisture. 
Two cuttings have been obtained, weighing 8 tons 
M»d 19 cwt,, and there is still about 20 cwt. in the 
field, makine a total return of 9 tons and 19 c^t. 
^wing the uve months the crop has been grow- 
ing, or, presuming that the rains and dews will 
suffice for the wants of the crop for three months 
'^ger, an average yearly return of 7 tons and 
** cwt. p^ acre. Manure was applied to this crop 
^ the rate of 8 tons per acre. 
"These are not exceptional results : the crops now 

giwnng on the farm will probably yield larger 

returns than any we have recorded. 

Soils. 

Yellow Cholum can be grown on all kinds of 
cultivated land provided the soil is in a good con- 
dition and is fairly manured and cultivated. If 
the soil is naturally rich in plant-food, as is made 
BO by artificial means, the larger will be the returns. 

Cultivation. 

It is advisable to plough the land well : the 
number of times and tlie depth will depend on its 
condition, and must be loft to the intelligence of 
the cultivator. Our practice, when the soil con- 
tains only a few weeds, is to ploucfh to the depth 
of five or six inches and cross with a broad-share 
cultivator at right angles the line of the plough ; 
collect the weeds; broad -cast about 6 or 7 tons of 
foldyacd manure over the surface ; plough in the 
JJanure, di-iving the plough across the lines of the 
first ploughing; harrow the surface to make it 
level; and then sow the seeds in lines about 
twenty-six inches apart, finishing the work by 
pwfiing the chain -harrows over the surface. If 
intended for irrigation we proceed as follows .* — 
0Ongh five or six inches deep ; cross with cultiva- 
tor to level the furrows; collect weed; drill the 
ioftiand^ea about twenty -eight inches wide, either 
with a single or a double mould-beard plough ; 
9i]Badthe manure in the lines between the ridges ; 
^lit the ridges with the plough, throwing a furrow 
<* the. manure on either side the track of the 
pIoBgh forming the open furrow, down which the 
Jitter passes while the crop is being irrigated. The 
«»d 18 thus left in ridge a/nd furrow as is the 
Mtatin England, for the cultivation of Turnips 
gJJm fflUds. The seed is sown on the top of the 
qyoTBT the manure. Whether sown on the level 
mm or on the ridge, from twenty-six to thirty 
gjWii flf seed per acre will suffice. During the 
IMlhaC the crop the ground between the lines 
jijjii il* dtonld be kept as free from weeds as 
MMiuakiier by frequent use of t&e hand-hoe or 
Wwhifcuu,. If the. land is tolerably free from 



weeds, two bullock-hoeings and one hand-hoeing 
will suffice between each cutting. 



C\ 



Water. 



Irrigation proa^ces at least three times the 
weight of fodder ot lined under dry cultivation. 
In the former case tht crop will continue to grow 
eleven or twelve moni s and give six or eight 
cuttings, while in the lat'-er only seven or eight 
months and yield three or Nur cuttings. Water 
should be applied once or twiv*? a week, according 
to the state of the weather anu condition of the 
soil : if water can be obtained at a reasonable cost, 
we wonld apply it twice a week for three weeks 
after sowing and after cutting, and once a week 
afterwards. Dressings of from twelve to fit teen 
thousand gallons per acre will bo sufficient for each 
application. However, as we have already stated, 
much depends upon the porosity of the soil and 
the humidity of the atmosphere. 

Manure. 

There is nothing like a good application of fold- 
yard manure for producing a good crop, though, in 
the absence of this, poudrette, tank-mud, (which 
has been previously thoroughly exposed to the air), 
burnt earth, the refuse of brickyards, wood-ashes, 
leaves of various plants and trees, aquatic weeds 
(either fresh-water or marine), bazaar refuse, etc., 
may usefully be applied. 

Harvesttng, etc. 
Wo would advise that cutting should commence 
when the plant is about two-thirds grown. We 
use a small curved knife for the purpose : with it 
the coolies can easily cut down an acre in a day. 
The fodder is best used iu the green state after dew 
or any adhering moisture has been removed by 
exposure for an hour or two in the sun. Horses, 
cattle, sheep, and pigs eat it readily. It may be 
cut, dried, and stacked for consumption during hot 
weather when fodder is scarce. When dried in this 
manner it is best given to the stock-chafier. 

Cost of Production. 



Under diy cultivation the cost 


per acre is as 


follows :— 






Rs. A. P. 


Ploughing 


1 


Cultivating 


6 


Collectin g weeds 


12 


Six tons of manure 


6 


Spreading manure 

Ploughing 


3 


12 


Harrowing 

Seeds 


2 
10 


Sowing .•• .«• ••• ... 
Chain-harrowing ..• 


12 


2 


Apter Cultivation. 




Five hand-hoeings 


5 


Eight Bullock-hoeings 


5 


Four cuttings 


2 



Total...23 1 

With a gross yield of 8 tons per acre the cost of 
the fodder will be Eupeea 2, Annas U, and Pie J 
per ton. 



Jltm^ 
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When irrigated the cost per acre will be as 
below : — 

Rs. A. P. 



Ploughing 


1 








Cultivating 





6 





Collecting weeds 





12 





Bidging soil 





8 





Six tons of manure 


ti 








Spreading manure 





3 





Splitting ridges 





8 





Seed 


i 








Sowing ... ... 





9 





After Culture. 








Eight hand-hoeings 


8 








Twelve Bullock-hoeings ... ... 


G 








Six cuttings 


3 








Eaisiug 5UO,000 gallons of water 








a height of eighteen feet and 








distributing the water, etc. ••• 


20 








Total.. 


.47 


14 






With a gross return of 24 tons of fodder the cost 
per ton wul be Rupee 1, Annas 15, and Pies 11. 

Summary. 

1. Yellow Cholum is suited for cultivation on 
all cultivated soils and in all climates where the 
temperature does not often fall below (50 degrees. 

2. Weight for weight it contains a larger pro- 
portion of nntritious matters than tnrnips. 

3. It is best cut for fodder when two-thirds 
grow n. 

4. When irrigated, 24 tons per acre per annum 
can readily be grown. 

5. As a dry crop it will grow for seven or 
eight months, yielding about four cuttings wcigh- 
iDg 8 tons. 

t). When cut in the green state it is readily 
eaten by horses, cattle, sheep, and pigs. 

7. Under dry cultivation one ton of the green 
fodder can be grown for Rupees 2, Annas 14, and 
Pie 1. 

8. When iiTigated, one ton for the green fodder 
can be grown for Rupee 1, Annas 15, and Pies 11. 

The Board have perused with much interest the 
report of the Superintendent, Government Farm, 
on the cultivation of Yellow Cholum, and resolve 
to recommend Government to have the paper 
printed in the form of a pamphlet and circulated 
for general information. 

2. Copies might, as suggested by the Honorary 
Secretary, be sent to the local papers and kept 
for sale at the Government Press. 

3. The summary should, the Board think, be 
translated and published in all District Gazettes. 

Order thereon, 15th January 1870, No. 95. 
Mr. Robertson's report shows by scientific ana- 
lysis that " Yellow Cholum*' possesses high proper- 
ties as a fodder, and its adaptability for growth in 
the plains has been thoroughly tested by experi- 
ments at the Government Farm. Under ordinary 
circumstances an acre of irrigated land is calculat- 
ed to 3rield in the space of twelve months five 
cuttings, aggregating a weight of 23 tons, 3 cwt., 
14 lbs. Dry land S properly manured is esti- 
mated to yield an average yearly return of 7 tons 
and 12 cwt* per acre. Mr. Robertson considers that 
••Yellow Cholum*' is not dependent on any parti- 



cular soil provided that the land on which it is 
grown bo well ploughed and sufticiontly mannffSl. 
2. The Superintendent's report will be printed 
for circulation. Copies will be forwardea to all 
Collectors for translation and insertion in the 
District Gazettes. 

(True Extract.) 
(Signed) R. A. DALYELL, 
Acthig Secretary to Govemivieni. 



Profits derived by Bbllary Hissa Shrotriem- 
DAKs from Jungles, Ac, not to be taxed. 

Proceedhigs of tlhe Madras Goveimmenf, Revenue 
Veiiarttncnt, 2oth Janiuiry 1870. 

Read the following letter from the Officiattii^ 
Inam Commissioner, to the Acting SecretouJ 
to Government, Revenue Department, FqwU 
Saint George, doted Madras, 1st November 18(>9, 
No. 57:— 

I have the honour to submit the following ques- 
tion for the consideration and orders of Govern- 
ment. 

2. In 1861 the Hissa Shrotriems in the distriob 
of Bellary were settled by tliis department and 
converted into Kayem Jodi villages under the 
Order of Government, dated 22nd March 18t>l, 
No. 677, and Titlc-deetls were granted to Ut<ft 
Inanidars, confirming the entire villages to thet«l« 
subject to a fixed quit-rent. ' 

3. The Collector of the district has since raiseA 
the question whether, under the settlement made 
by this departtncut, the Inamdars are entitled to 
the produce of the jungles, topes, and date trees 
in thcrir villages, or whether their right is limited 
to the mere cultivation of the laiuh. 

4. This question does not appear to have come 
under consideration at the time when the villages 
were settled, and the annual productive valne of 
the trees was not, therefore, taken into account in 
fixing the quit-rents on the villages. 

5. Prior to the settlement of this department 
no revenue was ever raised by Government, cither 
from the jungles or the date trees. ITie topes, 
however, wore rented out by Government and the 
whole of the proceeds credited to Government 
without any share being allowed to the Inamdnrs. 
The average amount of collections made by Govemr 
ment on the toj^es in the several villages amoonAb 
to Rupees 1 1 9, as detailed below : — ;o 

Amount^ 



Names of the 






rentati^t 


Hissa villages. 






Rs. ft . 


Ittighi ... 






... 1 


Devasamudram 


... 




1 


Kakabal 






... 6 


Kondinayakanahalli 


• •• 




2 


Bannihatti 






... 1 


Kudaradevn ... 


... 




2 


Rangapuram 






... 2 


H arivibasapuram 


... 




2 • 


Kambhattrahalli .•. 






... 1 -V. 


Rachamarri ... 


... 




1« t:« 


Hosahalli 




•.« 


... 8 ^ 


Braminpalli ... 


•• 




20*^? itt 


Gangalakunta 




... 


•.. 5i-0» 


Rallapalli 


... 
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fifMues of the 
Qifisa villages. 


Amount of 

rental. 

Rs. 


Duradaknnta 

Snbbaranpeta 

ChallupalU 

Venkatapuram 

Roddakampalli 

Munisamudi-am 

Hulikei-adovarapall i 


« ••• ... V 

1 

38 

... ••• ... JL 

1 

2 

1 




Total...ll9 



6. Although no revenue was raised by Govern- 
ment on the date trees, fitlll I should not omit to 
mention that the Abkarry renter was allowed to 
bave free use of the trees, and that he drew toddy 
from them without paying anything to the Inam- 
4*8. This, however, is not the case in the Kayem 
ifidi and Sarva Inam villages, in which the trees 
ire mider the control of the Inamdars. 

7. From the above it is clear that the District 
aatborities considered that in these Hissa villages 
the Inamdars had only a right to the lands of their 
villages, |jut not to the trees standing thereon. 
I bave not been able to ascertain why they were 
considered not to have any right to the trees, 
wkile their right to the laud on which the trees 
Bdttid was undoubted.. There is nothing to -show 
Uie state of things in these villages before the 
fiiesa system was introduced; but I imagine that 
tibfl trees were in the possession of the Inamdars 
in the same manner as in any other Kayem 
Jodi villages, and that the present anomalous 
Bystem of regarding the trees as the exclusive 
property of Government is only due to some 
eiToneous view taken by the subordinate Revenue 
authorities of by-gone da3's. In the district of 
Salem the Inamdars of similar villages are allow- 
ed to share in the revenue raised on the trees as 
well as in that derived from the land. ! 

8. The area entered in the Title-deeds issued j 
by this department for these villages includes the ' 
land covered by the jungles, topes, and date 
trees, a reasonable quit«rent having been charged 
thereon, with reference to the prospect of its being 
brought under cultivation hereafter, and the docu- 
BBents convey no reservation .whatever in regard 
either to the trees or the jungles. 

9. The question I have to submit for the con- 
liieration and orders of Government is whether, 
mier the above circumstances, the topes and 
^ifil trees in the villages should be now made 
orer to the Inamdars; and, if so, whether the 
9>i^m)t8 of the villages should be raised on 
«e0wmt of the trees on the ground that their 
TaXoe was not included in the assets on which the 
jBit^rent was calculated. As for the jungles 
I bave no doubt that they belong to the Inamdars, 
wid tbe question regarding them is nearly tho 
■WW as tnat disposed of by Government in their 
Qtdar, dated 17th September 1868, No. 2,403, 
Sevenue Department. 

10. Having by the terms of our Title-deeds made 
ft^Tawndars absolute owners of the land, it would 
liMKimaloas for the Government to assert and main- 
WttlkTi^t to, and control over, the trees stand- 
JBft Abereon, and I have, therefore, no hesitation 
ittM^miiien^ng that they should be mado over 
^fhp Inamdars. My only doubt is whether the 
fAMklbl diarged on the villages should be raised 



on account of these trees which have now to be 
declared to be the property of the Inamdars, or 
whether they should be simply so declared free of 
further charge, since the settlement was made onco 
for all withont any reservation of the Government 
right in these trees. 

11. At first I was of opinion that tho quit-rents 
should be revised, as the annual value of the pro- 
duce of the trees was not included in the assets 

■on which the quit-rent was calculated; but on 
further consideration I came to the conclusion 
that the trees should be made over to the Inam- 
dars free of any further chaige, because any altera- 
tions in tho quit-rents once fixed would have tho 
effect of shaking the confidence of the Inamdars 
in the finality of the settlement made by this 
department on bclialf of Government. 

12. I shall now show the sacrifice of quit-rent 
that will result from making over the trees to the 
Inamdars free of further charge. 

1.*?. 'J'he average annual rental of the topes is 
Rupees 119. This sum minus the quit-rent of 
about Rupees 10 which has been charged on 
iiccount of the land on which the topes stand must 
be considered as a loss to the Grovemment. As 
regards the date trees it is impossible to say 
whether there would be any real loss, and, if any, 
what its amount would be. The Government 
derived no direct revenue whatever from the trees, 
and thei*e is no reason to suppose that the Abkarry 
revenue would sutfer from making over the trees 
to the Inamdars. The Collector of the district 
has at my suggestion excluded the trees from 
the current Abkariy lease notwithstanding which 
tho Abkarry revenue has risen. 

14. Although the date trees in the Hissa vil- 
lages have been excluded from tho cun'ent Abkarry 
lease, still the Abkarry renters appear to continuo 
to use the trees without paying anything to the 
Inamdars, excepting in one or two villages, and they 
are, of course, opposed to transferring the trees to 
the Inamdars. Their objections, however, are not 
entitled to any consideration since they have no 
right to the trees und^rthe terms of their contract. 

15. Should the Government decide on revising 
the quit-rents on account of the trees now to bo 
declared tho property of the luamdars, the charge 
can only be determined, in communication with the 
Collector, at so much per thousand trees, with 
reference to the probablo future income of tho 
Inamdars. It is extremely difficult, if not impos« 
sible, to fix a proper rate of charge. There are no 
means of ascertaining what would be the future 
income of the Inamdars from these trees. On the 
whole, however, I do not think the profit will ever 
be very large, since the Inamdars cannot dispose 
of toddy to anybody but to the Abkarry renter, 
who can thus dictate his own terms. The con- 
sumption of sweet toddy must, generally speaking, 
be too small to affect the interests of the Abkarry 
renter. 1 once thought that the difficultv might 
be met by adding to the auit-rents the full assess- 
ment of the land on whicn ti*ees stand minus the 
sum already charged thereon, and most of the 
Inamdars agreed to this mode of settlement ; but 
the Government will observe from the accompany- 
ing statement that the charge would be very un- 
equal owing to the trees growing densely in some 
villages aud being much scattered iu others : — 
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Order thereon, 25th January 1870, No. 139. 
The Bight Honourable the Qoyemor in Coun- 
cil is of opinion that the interests involved are so 
trifling that it would be decidedly inexpedient to 
shake the confidence of the Inamoars in the finality 
of the Inam settlement by re^considering the quit- 
rents fixed on the Hissa Shrotriems of the Beflary 
District in view to taking into account the profits 
to be hereafter derived by the Inamdars from 
topes, jungles, and date trees. 

2. His Lordship in Council is of opinion that 
the estimate of the assets of the Inams referred 
to in paragraph 8 of the Acting Inam Commis- 
sioner's letter must be taken to have included all 
profits of every description derivable from waste 
land, and he accordingly authorizes the Board of 
Bevenue to issue instructions to the Collector iu 
accordance with this view. 

3. The i)resent decision is strictly in accordance 
with the spirit of the order passed regarding the 
Hissa Shrotriems of the Salem District, whujh is 
referred to at the close of paragraph 9 of the 
Acting Inam Commissioner's letter. 

(True Extract.) 
(Signed) B. A. DALYELL, 

Acting Secretary to Qovemmeiit, 



MlCHINE FOE SEPARATING CfllKA QjlASS FiBHE, 

Bead the following Proceedings of the Grovem- 
ment of India in the Home Department, (Public,) 
dated Fort William, 11th «^ttary 1870, No. 
145 : — 

NOTIFICATION. 
The Gtovemor-General in Council is pleased to 
direct the publication of the following advertise- 
ment :— 

Adveetisemeet. 
The Government of India, after communication 
with various Agricultural arid Horticultural Socie- 
ties in India and with persons interested in the 
subject, have arrived at the conclusion that the 
only real obstacle to the development of an exten- 
sive trade in the fibre of Bheea or China Grass is 
the want of suitable machinery for separating the 
fibre and bark from the stem and the fibre from 
the bark, the cost of efiecting such separation by 
manual labour being great. 

2. The demand for the fibre is now large and 
no doubt might be extended with reduced prices, 
and there is a practically unlimited extent of coun- 
try in India where the phuit could be grown. 

3. 'ITie requirements of the case appear to be 
some machinery or process capable of producing 
with the aid of animal, water, or steam powei- a ton 
of fibre of a quality which shall average in value 
not less than £50 per ton in the Eng&h market 
at a total cost, all processes of manufacture and 
allowance for wear and tear included, of not more 
thMi £16 per ton. The said processes are to be 
understood to mclude all the operations performed, 
after the cutting and transport of the plant to the 
place of manufacture, to the completion of the 
manufacture of fibre of the quality above described. 
The machinenr must be simple, strong, durable, 
an** leap, and should be suited for erection at or 
r.t the plantations, as the refuse its very useful as 

--^tianure for contiuued cultivation. 
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4. To stimulate the invention or adaptation of 
such machinery or process, the Government of 
India hereby offer a prize of £5,000 for the machine 
and process that be^t fulfils all the requirements 
named above. 

5. Rewards of moderate amount will be given 
for really meritorious iuveutions, even though 
failing to meet entirely all the conditions named. 

6. Arrangements will be made by the Govern- 
ment of India for the supply of carofuUy-dried 
stems and specimens of fibre separated f^om the 
bark hut subjected to no other process, to mecha- 
nical firms and others desirous of competing, on 
application to the Secretary to the Government of 
India in the Home Department, 

7. All machinery, etc,, must be brought by the 
competitors at their own charge to a locality which 
will DC notified hereafter, probably in the North- 
West Provinces or the Punjab, and there worked 
under the supervision of their own representatives 
for a sufficient time to enable the judges appointed 
by Government to determine whether all Uie con- 
ditions named have been complied with. The 
prize machine is to be transferred if required to 
Government at five per cent, above cost price, 
the patent right in any such machine to be also 
transferred if required to Government on the 
latter securing to the patentee a royalty of five per 
cent, on the cost price of all machines manuiac- 
tured under the patent during its currency. 

8. One year from the date of this advertisement 
will be allowed for the preparation of the machines 
and their transport to the locality named for the 
competition, and the trials will then be made and 
the decision of the judges announced. If no 
invention of sufficient merit is received in the 
aboveuamcd period to obtain the prize offered, the 
Grovernment will continue to allow machines to be 
tendered for trial till the end of two years from the 
same date, after which, or on the award of the prize, 
the offers herein made will be withdrawn. 

(By order of the Governor-General in Council.) 

(Signed) B. 0. BATLKY, 

8ecj/. to the QovU of India. 



No. 146. 

Order. — Ordered "that a copy of the above 
Notification he sent to each of the local Govern- 
ments and Administrations noted below with a 
request that full publicity may be given to it;— 

Government of Fort Saint George. 
Do. of Bombay. 
Do. of Bengal 
Do. of N. W. Provinces. 
Do. of Punjab. 
Chief Commissioner of Oudh. 

Do. of Central Provinces. 

Dx of British Bnrmah. 

Do. of Coorg. 

Resident at Hyderabad. 

(Signed) J. GEOGHEOAN, 

For Secy, to ihs GovL cf India. 

Order thereon, 25th January 1870, No. 134. 

Forwarded to the Board of Revenue with the 
remiest that they will cause the Notification to be 
puolibhcd iu iij€ Ui:;*triol Gazettes. 



2. A copy of the Notification will also be sent 
to the Superintendent of the Government Pre^ss 
for publication in the Fort Saint George Gazette. 

(True Extract.) 
(Signed) R.A.DALYELL, 

Acting Secretat^ to Government. 



Carolina Eice Cultivation. 

Read the following despatch from the Rieht 
Honourable the Secretaiy of State for India, 
(Revenue,) to His Excellency the Right Honour- 
able the Governor in Council, Fort Saint George, 
dated India Office, London, 14th December 18t>9, 
No. 63:-^ : 

I have considered in Council the despatch frogi 

your Excellency in Council numbered 50 and dat^^ 

the 11th of October, forwarding, in conttnnatioa' 

of Nos. 25 and 45, a further selection of reports on 

the experimental cultivation of Carolina Rice in 

your Presidency and Mysore, 

* Kistna. and informing me that you 

Cuddapah. have sanctioned experiments 

South A root. of cultivation being carried 

Madura. on by the Revenue Officers 

South Canara. in five districts* on small 

farms limited to three acrea. 



2. 



i- 



I approve these proceedings as likely i^ 
yield definite results, by the experience of whicl/*^ 
the introduction of this valuable cereal may bo 
established in the country. 

3. I observe that complaints are made of the 
last seed having been of an inferior quality; but 
these statements, as Mr. Robertson, the Superin- 
tendent of the Sydapet Farm, remarks in one case, 
do not peem to be borne out by the reaulls. It 
should be remembered, too, that in order to pre- 
serve the seed in its transit to India a proportion 

of dried husks or chaff was, 

March 13, No. 14, as my predecessor informed 

of 1863. your Grovemment, packed 

with the good seed. This 
should have been explained to the persons to whom 
the seed was handed over for cultivation, unless it 
had been previously winnowed. 



Order thereon, 35th January 1870, No. 138. . .yi 

Communicuted to the Board of Revenue with^^ 
reference to the Pro- 1* 
4th June 1869, No. 1,583. ccedings of GovernrA 
22nd July „ „ 2,139. ment noted in the,,. 
17th Aug. „ „ 2,3.') 1. margin, 
2oth „ „ „ 2,413. 2. Communicated 
25th „ „ „ 2,416. also to the Govern* 
16th Sept. „ „ 2.585. ment Farm Committee. 
22nd „ „ „ 2,(526. 3. The despatek 

from the H omeGrovem* 
ment of March 13th, No. 14, of 1868, quoted in the 
margin of paragraph 3 of the foregoing despatch, 
was communicated to the Board of Revenue with 
G. O., 20th April 1868, No.1,038. -^ 

(True Extract.) -'[J 

(Signed) R. A. DALYELL, ^ 

Adhig Secrcianj to GovemmeMP^ 
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Cjuiolina Rice OuLTiVATiON. 

Proceedlng8 of iJm Madras Govm-mnent, Eevemue 
Departments 2^th Janiutry 1870. 

Rend the following Proceedings of the Board of 
Eevenue, dated 18th December 1869, No. if,2S6:— 

Read the following letter from C. W. Reade, Esq., 
Collector of South Arcot, to the Acting Secretary 
to the Board of Revenue, dated Cuddalore, 20th 
October 1869, No. 237. 

I submit to the Board copy of a report* received 

from the Deputy Collector 

•Dated Sth July in charge of a division of 

1861», No. 206. this district on the subject 

of the experimental planting 

of Carolina Paddy seed. 

'% The information disclosed in this letter illus- 
tnttes the peculiar genius of the native ryot, and 
shows how strange are still the idiosyncracies of 
the cultivating classes generally in regard to 
their position wath, and treatment by, the Govern- 
ment; and it seems almost incredible that in the 
present day and with all the means of intercourse 
with European and educated Native officials enjoy- 
ed by the people, any but the most boorish and 
uncivilized should be found to express the senti- 
ments entertained by the ryot Kistniah, who, to 
avoid being overreached, as he thought, by the 
officers of Government, lias attempted to deceive 
by rendering a false account of the results of his 
experiment with the Carolina Paddy seed given to 
hira freely for testing its comparative value with 
the common paddy of the country, 

3, I must refer the Board to the letter of the 
Deputy Collector reporting on the experiment by 
this very man and by others, and which will be 
found recorded in Board's Proceedings of 26th 
June last. The ryot Kistniah stands No. 4 in 
the marginal list appended to pai-agraph 2 of the 
Deputy Collector's letter, and the Board will 
observe that he gave a more detailed lu.^torY of 
the system he had pursued than any other of those 
who experimented. Tae falsity of his first state- 
ment having now been admitted by himself, it 
becomes requisite to test the truth of the account 
he has since given of the results of his cultivation 
of the Carolina Paddy seed. As iar as this may 
be applied by the results obtained elsewhere in 
this district where experiments have been care- 
fully conducted, there would seem as little reason 
to believe the one Statement as the other. But 
the Deputy Collector in paragi-aph 3 mentions 
that the yield was two hundred and filly-fold, and 
further that, although a portion of the grain har- 
vested had been expended at the time when what 
remained with the ryots was measured, there were 
46 mai-cals or 138 measures which Kistniah had 
intended for planting in five cawnies or seven 
a^res of his land in the current year. It is also 
stated by the i-yot that there were 300 grains in a 
smgle ear of the Carolina Paddy against 250, the 
largest known yield from the country paddy* 

4. Consequent on these disclosures it is neces- 
^jy to revert to the various experiments made 
with the Carolina Paddy seed from its first intro- 
duction, and to compare the results arrived at by 
other experiments with those now adduced, when 
the difference will be found very striking. 



5. I beg to draw attention to the Proceedings 
of Government of the 21st June J 805, No. 429, 
with orders thereon of the same date, No. 1,379. 
The experimenter in the case reported on by me 
was Mr. Keess, a man of considerable enterprize 
and Indian agricultural knowledge. Mr. Keess 
experimented with three sorts of paddy, or, as he 
mentions, with two, since the seeds labelled " North 
Carolina," " Kandanghani," and "lodromayoe" 
were found by him to be identically the same, 
though it is observed that the yield varied greatly. 
The following table gives the quantity of seed 
sown, date of sowing, and date of harvesting and 
the yield : — 
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I will not here enter on other particulars of this 
experiment as they do not bear on the immediato 
object of my letter, though it will be seen from 
paragraph 18 of Mr. Keess' letter how highly 
thought of bv the natives was this paddy and 
how ^ger all were to obtain seed, while Mr. 
Keess himself expressed the belief that it wOuld 
prove very remunerative. 

6, The next experiment reported on by me will 
be found recorded in the Proceedings of Grovern- 
ment under date 8th January 1866, No. 112, with 
orders of same date. No. 58, and communi- 
cated to me through the Board of Revenue on 
the 23rd idem. No. 531. The experiment on this 
occasion was made by my former Sub-Collector, 
Mr. Whiteside, and all particulars connected with 
it are given in his letter to my address, recorded 
in the Proceedhigs as above under date 4th 
December 1865. I extract below the same items 
of information as given in regard to results of the 
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etperiment by Mr. Keess, premising thafc the seed 
etperimented with was only designated Carolina 
Paddy :— 
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7. I refrain here from discnssing the modus 
opercmdi or any other particulars connected with 
this experiment, but will go on to the third experi- 
ment reported on by me, and which will be found 
recorded in Government Proceedings of 1 7th May 
1866, No. 309, with Order of the same date, No. 
1,175. The results in tabular form similar to the 
foregoing are as follow i— 



'PPIi 



'Jtfuid^a JO &%'B(i 






I 



'dUTiiOS JO 0;«Q 



•iC-jpuunf) 



I 



CO 



p 



o 



•peeg 






As regards this experiment it is to be mmem^ 
bered that it was with acclimatised seed of the pre* 
vions year's growth^ and Mr. Keess stated thai 
three-fourths of the plants had been destroyed by 
a storm and the influx of salt water, but that the 
system of culture pursued was as before, and, in all 
respects, the same as that followed in the rearing 
of indigenous paddy. Mr I^ss accompanied his 
report with thirty measures of the produce for dis- 
tribution elsewhere. 

8. The fourth and last experiment reported on 
by me was that of the son or the Shrotnemdar of 
Y eerapermalnellur, and will be found recorded in 
Government Proceedings under date the 9th Joly 
1867, No. 1,526, communicated to me by the Boara 
under date the 18th idem. Similar psurticulars as 
given in the preceding cases are subjoined : — 




9. The months of sowing and reaping in this 
instance were precisely the same as in the last 
experiment by Mr. Keess noticed in the preoeding 
paragraph, but the actual quantity of seed sown is 
not given, and, as with Mr. Keess' experinient* so 
in this by the Shrotriemdar, difficulties and obsta^ 
cles occurred to the proper maturing of the crop>-J 
but for which the outturn would doubtless hafWa^"* 
been vary diflfereut, so that the results in theAd'i 
two last instances hardly afford data on which I0H 
base any certain calculations, though they afib^^ 
. sufficient to pronounce most favour&ly in supMM^ 
; of the general introduction of the Carolina Paadj^^ 
j 10. It will thus be seen how far in favourable 
I suoeess over every other experiment recorded has 
I been the result now reported in the case of Mb 
< ryot "Kistniah," and it is probable that the 
• results of like experiments in other parts of the 
i country may be open to the same objection or sua* 
i picion of unfair play to which the experiment under ' 
'- notice has apparently been exposed; and the fael0*- 
now brought to light are at all events su^gesti^lMt * 
of the necessity there is for extreme caution aAitf ' 
watchfulness in testing the results of any tdXtXBtd^ 
experiments reported on by native agricultarfsl^^^ 
and how little otherwise such results are 14 W^ 
relied upon owing to the influences and «tjp»lrtl» 
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tMos ideas declared by the Deputy CoUeetor to be 
sfl&iBpQinian amongst the ryots of the ooantry. 
Hmailer every precantion will be taken in this 
diitriot, and the instmctions of Government, 
reeorded in the Bevenne Department, dated 25 th 
Aaffost, No. 2,413, will be strictly adhered to in 
aU rature experiments. 

11. I have written to the Deputy Collector, who 
will carefolly watch the progress of the cultivation 
and growth of the indigenous Carolina seed 
recently sown b^ the ryot Kistniah, and the result 
with all the required particulars will in due course 
be reported. 

SlfCLOSURI No. 1. • 

Prom C. Srbbbaluh, Deputy Collector, General 

Duties, to liie Collector of Sonth Arcot, dated 

Trikalore, 8th July 1869, No. 206. 

I have the honour to report that the results of 

the erperimental cultivation of Carolina Paddy in 

this division have been as now discovered far 

more successful than as reported in my letter. No. 

170, dated 24th April 1869, recorded in Board's 

Proceedings, No. 4,577, dated 25th June 1869. 

2. The facts are these — 

As already submitted seeds were distributed b^ 
Sooriamoorty Pillay, and when I joined the divi- 
sion I had to repoi*t the results. I was not present 
when the harvest was gathered. I had, therefore, 
to depend on what the experimenters told me. 
Kistniah (Experimenter No. 4) gave me a statement 
that he had realized 22 measures from the five 
measures of seed ffiven him, and, as there was no 
reason to distrust the truth of m hat he said, I com- 
municated the results in the letter above quoted. 

3. This statement has now been discoverad to 
be untrue. 

It appears as now admitted by Kistniah that 
the outturn was seven kalams, i. e., 84 marcals, and, 
at three Madras measures a marcal, the quautity 
realized wa82o2 measures. The seed distributed was 
doubtless inferior in kind, and a large portion of 
it was without the husk on. Elistnmh estimates 
the germinable seeds at one measure, and, if that 
is correct, the yield was two hundred and fifby 
times. He spent a portion of the paddy harvested, 
and what he has now with him, and which I have 
this d^ seen measured in mv presence and with 
his permission, is 46 marcals or 138 measures. 
H^ intends sowing this seed in five cawnies of land 
(nearly seven acres) as he is satisfied that this is more 
i*9iMmerative than the cultivation of the indige- 
nsoft paddy. He also tells me that there were 301 

gins in the ears of a single plant against 260 in 
Jbast plant of country paddy, and that, as the 
Ppvolina Paddy is of a larger size, he expects in the 
ne^^i QSperiment 100 kalams of produce per cawnie 
Afflinst 40 only of the indigenous paddy. 

-i* These facts came to light in the manner fol- 
lovittg : — 

A few days ago I sent for the man and requested 
him to inform me when he prepares the land for 
tha.Bext experiment, and in the course of thecon- 
^9:4itiQii it was settled that a cawnie of land could 
|4Mbe cultivated with the seed (22 measuires) in 
^^} bat it would appear he had never expected 
%^m farther cultivation would be watcned or 

SWKvad^ and was, therefore, I beUere, anxious 
llkmld be informed of the truth, as other- 
>^l^wald' elearly see on a future diay that he 
**wil;giTeii out the actual results, 



He went to one of my subordinates and told him 
all that had passed, and the truth was thua 
brought to my notice. 

Kistniah was afraid lest, as he seems to have 
thought, a moiety of the outturn should be taken 
from him. 

6. My object in submitting these particulars 
is not only to have the errors in my former report 
corrected but also to enable the Gt>vei'nment to 
see whether, from what has now come to light in 
this instance, it is not necessary to desire the local 
officers to use more circumspection, and to insti- 
tute more searching inquiries in ascertaining the 
results of the future experiments ; for, as I am 
informed, the reluctance to speak the truth in a 
matter of the kind is general among the cultivate 
ing ryots, and the reason assigned is that the 
results if reported as they are might load to 
increase of taxation, and it is also the common 
belief that lands become less fertile if their pro- 
duce is correctly known to the officers of Govern- 
ment or seen by their " evil eyes." 

This report will be; submitted to €k>vemment 
with reference to Board's Proceedings, dated 25th 
June 1869, No. 4,577. 

2. It appears that the ryot to whom some 
Carolina Paady was given for experiment at first 
reported an outturn of 22 measures from the five 
measures sown, but now admits that the outturn 
was 250 measures. 

3. He had it seems concealed the fiM^ts fearing 
that half the produce would be taken from him 
and anxious to retain the entire amount of seed for 
cultivation on a large scale of such a productive 
crop. 

4. On learning, however, that the .present 
Deputy Collector intended to see with his own 
eyes the further progress of the experiment, he 
foresaw the impossibility of successful deception 
and made a clean breast of it. The figures now 
given by the ryot cannot be implicitly adopted, 
out it may be fairly inferred tnat instead of a 
failure the experiment was highly successful. 

5. The case shows how essential is careftd per- 
sonal supervision by trustworthy officers to the 
preparation of statistics of any value re^rding the 
success or failure of agricultural experiments, and 
the Board resolve to impress on Collectors the 
extreme disadvantage attaching to the inclusion 
in their reports of any but the most reliable results 
of such trials. 

Order thereon, 26th January 1870, No. 140. 

Mr. Reade's letter tends to show the fallacy of 
attempting to bctse an estimate of agricultural pro- 
ducts on the unsifted statements of the ordinary 
class of vyots and the consequent necessity of 
attending m all cases of experiment to the instruc- 
tions conveyed in the concluding sentence of G. 0.« 
dated 25th August 1869, No. ,2413. The Govern- 
ment observe that the Board have wisely forward- 
ed copies of their Proceedings to all Collectors. 

2. Deputy Collector C. Sreebaliah deserves 
credit for the useful information which he has 
furnished. 

(True Extract.) 

(Signed) R. A. DALTBLL, 

Acting Secretary to Qovemment, 
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SEASON REPORT. 



REMARKS ON THE SEASON. 

NoaTHBRN Section. -During the month copious 
raios feU oolj iti parts of the Nellore District. In 
all the other districts the fall was slight and 
scanty. 

GANJAiC.—In Gktnjam, Rape, Coriandar, Niger , 
Green Oram, and Brown OoUon were sown, and the 
standing crops, consisting of 8uga/rcajie, Red Ordhn, 
Tobacco, Joiinalu, 8fc„ were in good condition. 
Earlj Faddy and ma^lc Oram had been cut ; the 
great Paddy crop of the district was ready for 
the sickle. 

YiKAOAPATAV. — In parts of the Yizagapatam 
District Faddy was cut. Tanks, channels, and 
riirers held tolerably good supplies of water. 

God AVERY. — In the Godarery District anient 
channels were full. The transplanted Paddy crop 
was cut, and yielded an excellent outturn. The 
later dry crops, as also S%iga/ircan& and other 
garden products, were thriving. 

KisTNA. —Paddy crops and the Pyra or later dry 
crops, which latter haa been largely cultivated in 
parts of the district, were in good condition. Black 
Paddy and Sujja, Corra, Mokka Jonna, and other 
early dry crops were harvested, and yielded a good 
outturn. The Pedda Jonna and Oidda Jonna crops 
in a few taluas of the district sustained serious 
damage from tne attacks of insects and the heavy 
rains of the previous month. 

Nbllobb. — The river Pennair in Nellore was in 
fresh four times during the month, and all tanks 
dependent on it received ffood supplies. Cultiva- 
tion was in progjress, and tne stanaiug wet and dry 
crops were tnriving. Indiqo, Corra, and Raagy were 
cut, and the experimental cultivation of Hingun- 
ghaut OoUon was favourably reported upon. 

Prices fell in Ckinjam and Godavery, and fluc- 
tuated in Yizagapatam and Kistna. In Nellore 
they were almost stationary. 

Public health was good in Granjam. In all the 
other districts fever was rife. Small-pox, ague, 
and dvsentery also were here and there preva^nt, 
thougn not to any considerable extent. 

Cattle suffered from disease in parts of Yiaaga- 
patam, Gk>davery, Kistna, and Nellore.. 

Ceded Districts. — ^The rainfall was deficient in 
these districts, which occasioned some aiixieQ^ in 
parts of the Bellary District. 

CuDDAPAH. — The standing crops in Cuddapah 
were in good condition. Cultivation was pro- 
gressing, and Paddy and a few of the dry crops 
were being harvested. The outturn was estimated 
to be above the average. 

Bellary. — Some progress was made in agricul- 
tural operations, and few of the e^urly ci*ope were 
harvested. 

Kurnool. — Korra and Arika were cut all over 
the Kumool District, and Paddy inRamalkotta 
and Koilcuntla Taluqs. Bengal Oram and Wheat 
were largely etdlivated, but Jowna in Nundial 
Taluq suffered seriously from heavy rains. 



Prices fell slightly in Cuddapah. In the other 
districts they were almost stationary., - • :i 

Fever was prevalent all over the section, aitfl 
small-pox, dyseutery, and ague in parts of Cud- 
dapah and Kuruool. 

Cattle were generally healthy except in Knrnool, 
where they sufered from Murrain. 

Bast Centre. — Heavy rains fell in South Arcot. 
In the other di^ricts also there was tain, which 
though not heavy was pretty general. 

Madba«.--TMc8 in the Madras District reoeir* 
ed indi^rent supplies, but the standing crops 
were in good condition except in the Trivellore 
Taluq, where •some distress from drought was 

reported. 

NbRTH Argot. — In North Aroot cultivation was . 
in active progress, and the standing crops looldld 
as healthy as could be desired. A few of the W9t 
and dry grains were harvested, and yielded i^^ 
outturn pronounced to be fair. 

South Arcot. *-Heavy freeheS passed down all 
the rivers in South Arcot, and tanks dependent 
on them received fuUsupplies. A few tanks in 
parts of the district breacned in consequence of 
the heavy ndns. Dry imd wet grains were extea* 
sivelf cultivated, and the standing crops^ were 
thriving. Va/ragoo, Baggy, Cholum, Indigo, and- 
Cor Paddy were being kuirvested. 

Prices were almost stationarv in Madras anj^',/ 
North Arcot. They fell in South Arcot. ^ ^j.. 

Public health was, on the whole, good in 
Madras and South Arcot. In North Arcot fever 
was widely provident, and was attended with some 
loss of lile. 

Cattle suffered from disease in parts of the 
section. 

Cauvert. — There was an abundant fall of ndn 
in these districts. 

Takjorb. — All the rivers in Tanjoro were in 
fresh, and tanks received considerable supplies. 
The second-crop Sambah and a few of the dr^ 
ffrains were still being put down, and the stand- 
mg crops were flourishing. Kadupukar was 
harvested in parts of the district and yielded well. 

Tricuinopolt. — The unusuallv heavy rains in 
Trichinopolv largely increased the store of water 
in tanks ana channels, and brought 4own abundant 
freshes in the Cauvery. The standiiig crops every- 
where looked healthy, and the harvesting of Kc^^ ~ 
Cholum, and Baggy was nearly over. 

Prioee fsU in Trichinopoly, but were stationai^.y 
inTanjore. ... .: .. ■*'< 

Cholera existed in parts of both the d^tricts of 
this section, but was particularly severein Ttojore, 
where small-pox and fever also contributed in 
some measure to the ill-health of the district. 

Cattle were healthy. 

Southern Section. — Heavy rains fell in this 
section, and were accompanied by a severe gale ill 
Tinne^ly. •■ •; 

Mapttra. — In Madura the riv6r Yigay ovej^ 
flowed its banks, and tanks in most instanMi9 
received full supplies. Varagoo, Baggy, Bemgat 
Oram, Horse Oram, Green Gram, and Chkgt^ OfrW 
Seeds were being cultivated, and transplantatUNl 



Digitized by 



Google 



Felruanj 15, J 870,] 



THE REVENUE REGISTER. 



G\ 



in Nunjah was progressing. The standing crops, 
including Cotton and Indi-go, were thriviug. Raggy^ 
Green Gram^ Satnay, Ka%\ and Narayam Paddy were 
being cut. 

TiNNEVELLY. — Unprecedented freshes came down 
the Tambrapoomi and other minor rivers in Tin- 
nevelly, and caused serious damage Jo works of 
irrigation and communication. iThc Peskanum 
crop looked sickly from submersion and other 
causes, and there was a decrease iiW-he extent of 
cultivation owing to destructive tous amd want 
of water in breached tanks. Samay, Bafgrfj^ and 
Varagoo were harvested, but yielded a scanty out- 
turn. The Cottan crop was flourishing. 

Prices fell in Madura and exhibited a*itenden«y 
torise in Tiniievelly. • * 

vBoth men and cattle were free from disease. 

'^West Centre. — The rainfall in this section 
w&i good, though it was unequally distributed ki 
Coimbatore and Salem. 

CoiHBATOHE. — In Coimbatore, Jf orse Gram, CottoUt 
Clolum, CJulties, and Tobacco were largely culti- 
vated, and the lands under the river Noyel, which 
hitherto had been lyingwaste, were brought under 
cultivation. The standing crops, including Sauibah 
P(tddy nnder Bhowany and Ambravatty, were 
tbriviiig, excejit in parts of Bhowany Taiuq, whore 
excessive i*ains were reported to have caused seri- 
ous diiniage to the crops, l^fjy and Kar Paddy 
were harvested, and tanks ui favoured localities 
received full supplies. 



Neilgheriues. — On the Neilgherries, Ganjay^ 
Wheats Biittacadalmj, Pofpy Seeds, TVjjdmm, and 
Potatoes were thriving, nnd CoroUyt Samwy, 
Thunait and Baggy were being reaped. 

Salem.— Dry grains were extensively cultivated 
in Salem, and the standing crops, dry and wet, 
were in good condition, although in parts of Salem 
Taluq they were suffering from grubs. Paddy, 
CumboOj Baggy ^ Samoy, and a few other grains 
were harvested, but there was no (7of ^on-picking 
diil^n^ the month. The majority of tanks in the. 
district received good supplies. 

Prices fell in this section. 

Fever and cholera were prevalent in parts of 
Coimbatore and Salem, and proved fatal in some 
instances. On the Neilgherries public health was 
good. 

Cattle slightly suffered from disease. 

West.— The rainfall was slight in these districts. 

South Canara. — In South Canara the standing 
second-crop Bice was in good condition. 

Malabar. — In Malabar the season was favour- 
able as regards prospects of cultivation. 

Prices fell in ?^outh Canara and remained sta- 
tionary in Malabar. 

Public health in both districts was good. 

Cattle also were, with very few exceptions, free 
from disease. 



Av^mye Bazaar j. rices of Grain and Salt per Madras Garce^ and Uain Report aj all the Districis 
of the Madras Presidency for the month of November 1869, Fmhj 1270. 





Prices of Grain and Sea Salt. 


Rainfali,. 


DISTRICTS. 


2nd sort 2nd sort 
rice. paddy. 


Cholura. 


Raggy. 


H;?r^« Sea Salt. 
(jrram 




J 
e 

U 




1 






Fasly. Fuely. 


Fusly. 


Fusly, 


Fusly. Fusly. 


% 
e 


• V 


1278 


12791278 


1279 


12781279 


1278 


1279J1278|1279 1270 


1279 


> 


''Ganjam 

Northern,, Y^f^*P^^«^»«" 


Rs. 
285 

372 
272 
326 
347 
460 

im 

444 
448 
403 

310 
376 
^447 
421 
479 
640 

.m 

42*' 


Rs. 

2no 

208 

tm 

421 
370 
417 
464 
395 
423 
341 
390 
420 
432 
4Vi 
640 
366 
440 
389 


Rb. 

124 
167 
127 
147 
164 
222 
17M 
ISH 
206 
179 
180 
144 
181 
200 
203 
232 

177 
144 
176 


R8, 

112 
149 
124 
149 
174 
193 
147 
187 
213 
173 
209 
141 
188 
199 
198 
190 

1*58 
163 

in 


134 
170 
145 
165 
166 
222 
131 
189 
249 
207 
188 
177 
204 
244 
219 
292 
255 
227 


R8. 

143 
202 
147 
185 
164 
175 
131 
152 
261 
1^6 
222 
175 
195 
160 
217 
260 
267 
194 


Rb. 
158 
28(J 
W 
132 
150 
211 
1'6 
175 
283 
210 
192 
143 
184 
177 
Wi 
222 
320 
196 
246 
229 


Rs. 

126 
L54 

i:i6 
154 
136 
163 
113 
152 
232 
179 
200 
139 
171 
162 
1H3 
183 
291 
157 
250 
197 


Rs. 
147 
176 
139 
16i 
209 
260 
147 
213 
293 
260 
248 
263 
2C6 
316 
389 
333 
320 
265 
349 
333 


Rs. 
2h9 
252 
234 
246 
262 
207 
161 
242 
292 
209 
243 
241 
232 
190 
230 
248 
320 
191 

2a7 

303 


Rs. 

'.iO 
251 
244 
273 
257 
317 
378 
335 
267 
245 
268 
252 
307 
273 
326 
834 
457 
291 
254 
307 


Rs. 
314 
2J-6 
279 
34.5 
329 
357 
394 
370 
296 
232 
317 
305 
320 
304 
372 
392 
533 
334 
282 
345 


Ins. 

0-0 
02i' 
046 
0-37 

2-17 

2-n 

OOH 

1-62 

0-29 

4'0 

6-07 

14 70 
8-20 
731 

16-03 
1-72 

T-16 
510 
5-50 


Ins. 

0-30 
1-50 
2-3. 
3-22 
6-76 
2-37 
0-57 

ooa 

6-75 
40 
17-U7 
16'o0 
9-67 
7-51 
20-85 
6-63 

265 
1-60 
6.20 


Ins. 1 Ins. 

o-io ... 

4-70 O'lO 
1 56 0-63 

3-78 0-87 


Ins. 

o-io 

1-62 
1-24 
2-6 


l^Nellore 

Ceded (Cnddapah 

1?*-* 1 Madms 

CmZ. < North Arcot. . 
^'"*^- (South Arcot.. 
c (TimiorG 


!3'1U 

6'3S 

0-33 

V3ti 

7M4 

2-20 

lB-9.1 

10-20 

13-40 

14-61 

19-83 

2-58 

11-65 

40 

4-.50 

3-24 


9-11 
2-19 
007 

o-9a 

4C9 

2-20 

7-58 

l0-4t 

4-84 

13-27 

20*91 

4-65 

3-28 

2*30 

2-90 

4-92 


7-78 
3-28 
026 
120 
6-77 

:mo 

l*i-4l 
14-95 


Cauvory. { -{-^iXn -oly.; 

Southern J Madura... 

Section, i Tirmevelly .... 
Wf»a* ( Coimbatore . . . 


9-27 
10-67 
19-42 

3-87 
" 7*46 

2.52 


iv«** J 8ouih Canara. 
^^"^ > Malabar 


3-5(1 
4.-96 
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StaietnmU of Ooltmi and Indigo Cultivation with their Market Prices for the month 
of November* 1869, Fusly 1279. 







Cotton. 


ill 

III- 


Indiqo. 




DISTRICTS. 


Fusly 1278. 


Fusly 1279. 


Fusly 1278. 


Fusly 1279. 




Bxtent. 


Asses;. 

ment. 


Extent^ 


Assess. 

ment. 




Assess. 

ment. 


Extent. 


Assess. 

ment. 


1 


2 


3 


4 


5 


6 


, ' 


8 


9 


10 


11 




Acres. 


Bs. 


Acres. 


Ks^ 


^Bs, 


Acres. 


Rs. 


Acres. 


Rs. 


Rs. 


I 


Gaigam 


6,405 


11,645 


6,204 


18;^ 


tm 


:r, 80 


30 


80 


30 


80 


2 




13,116 


31,717 


10,356 


*156 


*I,995 


10,869 


1,102 


3,247 


43 


a 


Godarery 


6,905 


11,299 


6,841 


9,872 


163 


422 


1.128 


1,467 


5,125 


71 


4 


KiBtna 


1,51,676 


2,21,908 


2,15,031 


3,10,268 


146 


6,906 


12,127 


•7,018 


83,717 


69 


5 


Nellore 


30,754 


^,075 


14,362 


16,^80 


16(1 

f 19A \ 


17,486 


40,559 


38,478 


89,604 


6S 
/*• 
< to 
I 74 

68 


6 


Cnddapah ... 


1,312 


1,910 


5,921 


4,132 


{^} 


531 


1,353 


333 


931 


7 


Bellary 


8,20,890 


3.55,271 


4,82,464 


5,13,180 


^m* 


5.?88 


6,068 


9,842 


14,370 


8 


Knmool 


1,88,395 


2,18,590 


2,73,476 


3,16,032 


149 


21,944 


42,638 


51,609 


95,394 


64 


9 


Madras 


I 


2 


I 


1 


150 


6,506 


18,469 


4,172 


13,506 


60 


10 


North Arcot ... 


l,6Jl8 


8,662 


1,144 


2,243 


130 


8,584 


18.297 


7.093 


14,245 


50 


11 


South Aroot ... 


3,735 


^'^ 


1,682 


3,004 


166 


24,369 


46,515 


35,755 


49,054 


45 


12 


Tanjore 
Trichinopoly .. 


791 


1,020 


1,263 


1,668 


166 


700 


2,203 


672 


1,155 


18 


13 


5.167 


6,160 


6,282 


6,619 


150 


100 


265 


202 


603 


19 


14 


Madura 


64,262 


97,872 


51,494 


94,643 


100 


31 


73 


49 


124 


49 


15 


Tinnerelly 


1,41,734 


1,43,957 


1,22,722 


1,26,796 


155 . 


203 


223 


164 


139 


31 


16 


Goimbatoro ... 


93,K26 


96,595 


7'2,604 


69,0 6 


145 










27 


17 Salem 


8,786 


18,005 


13,517 


19,327 


220 


920 


3,687 


1,372 


6,235 


43 




Total..., 


10,19,397 


12,42,690 


12,85.263 


15.23,656 




95,955 


2,04,449 


1,59,348 


3,27,379 





Revenue Board Office, 
Madras, 24th December 1869. 



(Signed) A. MACGBKGOR, 

Adhig Secretary* 



ACT OF THE GOVERNMENT 
OF INDIA, 



The following Act of the Governor-General of 
India in Council received the assent of His Exool- 
lency the Grovernor-General on the 10th da3r of 
December 1869, and is hereby promulgated for 
general information :— 

Act No. XXIV of 1809. 

An Act to enhance the price of Salt in the Preeideney 
of Fort Saint Georae and the Dtdy on Salt in the 
JPreeidency of Bombay. 

Whereas it is expedient to enhance the price of 

salt manufactured and sold 

Preamble. in the Presidency of Fort 

St. George and the duty 

leviable on salt manufactured in, or imported into, 

the Presidency of Bombay ; It is hereby enacted 

as follows :— 

1. Act No. VI of 1844, (for aboliehing {he levy 

of Transit or Inland Customs 

Repeal of enact- IhUies, for revisingihe Duties 

ments. on Imports and Fsoports by 

Sea, and for determining the 



price at which Salt shall be sold for home consumv- 
tion within the territories subject to the Oovernment 
of FoH St. George), Sections 44 and 45, and Act 
No. VII of 1861 (to empower the Gavemor-Oenertd 
in CowwU to increase the rate of Duty leviable on 
Salt m4mufactured in, or imported into, any part of 
the Presidency of Bomhay), Act No. XIX of 1866 
(to enhance theprice of Salt numufactured and sold 
under the orders of the Governor of the Presidency 
of Fort SU Georae in Council), and the Ordinance 
to enhance the duty on salt in the Presidencies of 
Madras and Bombay, dated the 4th day of 
October 1869, are hereby repealed. 

3. llie price to be paid to the local €rovem- 

ment for salt manufactured 

Price of salt in and sold under the orders of 

Madras. the Governor of iho Presi- 

dency of Fort Saint George 

in Council for consumption within the ten-itortes 

subordinate to that Presidency shall be 2 mpeea 

for every maund of three thousand two hondM 

tolahs weight of salt; 

And an excise duty of 1 rupee and 13 annas p«r 

maund of three thiinimi 

Duty on salt in two hundred tolahi r*nf 

Bombay. be levied on salt wmmi* 

, .^^^^ "*' ^^ ^ OuMUmm 
duty of 1 rupee and 13 Annas per maiiiid of tfav» 
thousand two hundred tolaha ehail be l&tM m 
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s ^Limp mr t ed either by sea or by land into* any 
part^of the Presidency of Bombay. 

3. Nothing hereinbefore 
Saving of duty in contained shall affect any 
SindL duty now' leviable on salt in 

the province of Sindh. 

(Signed) WHITLEY STOKES, 

Secy, to ih^ Council of the Govr,'GenL 

for making Laws and BegtCtations. 

Re-published by order of His Excelloncv the 
Governor in Council. J 

(Signed) J. LMINCHI]^^ 

Acting Chief Secretaiy, 

CIRCULAR ORDERS OF TB&bSAtRiT 
I OF REVENUE. 



t'r 



No. I. 

STAUDiiJG No. 391-3. 
Govmunent Servants not to he r&tnoved for physical 
unfitness without Certificate^ 

Proceedings of the Board of Revenue, dated l^th 
January 1870, No 852. 

' (Rectors vrill observe the ruling contained 

Ci>veniment Order. (Public {^ ,.*^« foUowing 

Dej*rtment,) dated 10th De- ^."'^u^'f ^ JZ" 

«Bb« 1869; No. 1,696. • ^ J*^ <^<>'^«™- 



Notification. 

Several recent cases of summary dismissal by 
Heads of Offices of persona in Government 
employ having suggested the desirability of a rule 
upon the subject, His Excellency the Governor in 
Council is pleased to direct that in future Heads 
of Offices m any department shall not dismiss 
their subordinates or remove them from the ser- 
vice upon the ground of ilL-health or of physical 
incompetence to perform their duties, unless they 
have undergone medical examination and unless a 
certificate to their unfitness for further performance 
of thtir duties has been obtained. Whenever a 
public servant who is entitled to any allowance 
upon retirement is so certified to be unfit and 
removed from the service, application on his behalf 
should be at once submitted through the proper 
channel. 



No. II. 



Standing No. 228-1. 

Collectors to address Board when Stamps not 

speedily supplied, 

rrocccdriigs of the Board of Revenue, dated i'ith 
January 1870, No. 489. . 

When from any cause Collectors' reqoisitioug 
on the Superintendent of Stamps are not compli- 
ed with speedily and inconvenience to the publio 
seems likely to result, Collectors should address 
ho Board on the subject. 



• li 

nev 
r- 
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THE COLLECTOR OF A DISTRICT. 
II. 



To RESUME (after so unexpectedly long an 
interval) our considei^ation of a Collector and 
his duties, we now proceed, after having* 
imperfectly sketched out our idea of a good 
government for the provinces, to notice, as 
briefly as may be, the impossible character 
of a Collector's work as at present consti- 
tuted, so as to justify in that way also the 
proposed change of system. In the opinion 
of many very experienced observers, there 
is scarcely anything from which the country 
suffers so much just now, as the unlimited 
right of appeal. This is a right which, of 
course, can scarcely be too freely conferred 
on any people ; but its exercise would be 
rendered far more convenient, if a Collec- 
tor's (or, as we prefer to call him, a Com- 
missioner's) decisions were final in cases 
where the Board's are final now ; and wore 
it so, we venture to think that the Collec- 
tor's decisions would be more likely to be in 
accordance with justice and more appre- 
ciated by the people generally. At presentf 
every order he passes, no matter how trivial 
tlie subject may be, is appealable, either 
to the Civil or Sessions Judge, or else to the 
Board of Revenue; and the consequences 
^fiear to us to be exceedingly disastrous. 

* Vide Bwmwte Register for April 1869. 

t Xioept a v«n/ fow passed by him as a Magistrate, 



While an appellate authority remains, the 
Hindu (the Tamulian at any rate) will appeal; 
and the uncertainty of all things legal is a 
fact so clearly established now, that no one 
ever thinks his chance quite desperate, and 
would almost think himself disgraced if he 
did not pursue his case to the uttermost 
limits of his purse. Litigation to the Hindu, 
it has often been observed, is what politics 
were to the ancient Greek ; and the '^ last 
case in Court" forms the favourite topic of 
discussion under every '' Village Tree." If 
tho appellate authority wero more regu- 
larly constituted, it would not perhaps be so 
injurious to the influence of a Collector; 
but when it is known that his careful local 
enquiries are liable to be set aside by the 
arbitrary dicta of a sort of Star Chamber in 
Madras, promulgated by an almost irres- 
ponsible Sub-Secretary, the consequences 
cannot fail to be detrimentaLto the interests 
of good government. A s if to add to the con- 
fusion so created, and to lower his authority 
still more, a number of Departments havo 
been introduced into every district, which 
correspond, on all manner of topics most 
intimately affecting the prosperity and 
government of the district, with authorities 
in Madras and elsewhere, and which studi- 
ously, nay, even ostentatiously, ignore the 
Collector's wishes, and openly express con- 
tempt for his opinions . This, in our opinion, 
is utterly ruinous to anything like a proper 
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system of government, and involves, more- 
over, considerable waste of time ; for a Col- 
lector, armed with the authority the Board 
now possesses, could easily control them all, 
in a far more efficient manner than any Board 
at Madras, however able, can hope to do, 
provided, of course, that properly qualified 
men are selected for Collectors. No Depart- 
ment in the district should correspond 
directly with any authority outside of it ; 
neither Survey nor Settlement; Forest 
Conservancy, nor Railway ; Police, noi: Jail ; 
Engineering, nor Registration; nor any 
other whatever. Whatever the Collector 
considers he can dispose of, he should 
answer finally; and whatever he thinks 
proper he should refer to Government 
direct. We shall perhaps find occasion to 
say something hereafter as to what this 
Government should consist of. With all 
these Departments thus strictly subordi- 
nated to the head of the district, much of 
the business of Government might be 
carried on demi-officially, and by personal 
intercourse; and, in a Government of 
strangers like out's, it is quite impossible to 
over-estimate the importance of this demi- 
official style of doing business. The system 
has never been fairly tried. It consists 
now of a demi-official from the depart- 
mental subordinate in the district to his 
chief in Madras, a second from him to the 
Collector, a third back again to the chief 
in Madras, a fourth . conveys the result to 
the patient subordinate ; and so at last the 
answer, which the Collector on the spot 
would have given in two minutes, is filtered 
and diluted, and valuable time is wasted till 
it is of no use when it comes, and the whole 
case is almost forgotten in the lapse of time. 
A strong and final executive on the spot, or 
wiiliin a day's post or a morning's ride, 
would increase the activity and efficiency 
of e^ery department fifty per cent. How 
can a Collector feel that personal interest, in 
his Police for instance, which he ought to feel 



and shew, when his suggestions are either 
resented as interference (!), or rejected with 
quiet contempt ? It would be worth while 
for Government to call for a return, shewing 
the number of inspections of Police stations 
that have been made by District Magistrates 
since the introduction of the new Pohce. 
Such a return would shew clearly how much 
real interest District Magistrates have taken 
in the improvement of the police, and how 
far they have honestly endeavoured to train 
that agency as their only instrument for the 
suppression and detection of crime. Then, 
if it should appear that they have never 
really given their hearty co-operation in the 
work of organizing the new Police, Govern- 
ment might well consider why they have so 
generally neglected their duty. Did they 
enter upon such an enquiry, we think they 
would find that the present state of things 
was entirely owing to the jealousy bom of 
departmental divisions. We have heard so 
much of this jealousy, and of tho ruin it 
brings upon district administration, that 
we (in our model Government) would not 
hesitate to remove, or even suspend a subor- 
dinate for the slightest act of insubordina- 
tion towards a Comwissionei* such as we have 
described; but what prospect is there of 
any such wholesome vigour, when oar 
Commissioner is only a Collector, the head 
of a '' Department" very little, if at all, moro 
respected by those in authority than that of 
the Police, or the Revenue Survey ? 

Of course, we are very far from implying 
that all, or^even the majority of our present 
Collectors, have actually allowed their hi^ 
office to fall into contempt ; but we are suine 
that the direct tendency of the present 
system is to bring about that result^ 
and we believe that most Collectors woidd 
admit the truth of this statement. Hie 
amount of work involved in a OoUectot's 
office, under the present system, in oonneo- 
tion with these various departments — fgtA 
part of which might, we believe, be iSM 
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posed of demi-officiallj under other arrange* 
menta^^may be partly guessed at by 
looking only at the official correspondence 
that passes between the Collector and these 
several Departments in the course of a single 
official year. It will be founds we believe^ 
to exceed five hundred letters in an ordinary 
district, or an average of (say) two letters 
for every working day. 

We are prepared to pursue our subject^ as 
opportunity may present itself^ in future 
issues. 



MIRASSI RIGHT. 



Wb have before us a small pamphlet by 
Mr. Ragoonath Row, formerly Deputy Col- 
lector of Tanjore, and now Deputy Collector 
of Madras. The pamphlet is in the form of 
a letter addressed to Sir Charles Trevelyan 
when Governor of Madras. It bears the 
date of 1860, and treats of the rights of the 
mirassidars of Tanjore. It is somewhat late 
to review a brochure ten years old ; but we 
offer no excuse for so doing since the subject 
is one of general interest to the country, 
and is one that remains unsettled up to the 
presentday,andwill, therefore, withoutdoubt 
be of interest to our readers. 

The pamphlet is a brief resume of the 
different reports of Collectors and orders 
of Government which are favourable to the 
daims of the mirassidars, on whose side 
the sympathies of the author are evidently 
enlisted, since he fails to take notice 
of any of the numerous arguments which 
have been urged against those claims. 
Bie term " mirassidar^' is one, the deriva- 
tion and exact meaning of which it is some- 
idiat difficult to ascertain. To go back one 
step, the word, of course, means a person 
owning, or in possession of, a mirassi. The 
wgard/'mirassi" is, however, a vague one. 
It is frequently used as synonymous with 



the word ^' maniyam,'' and in the southern 
districts of the Madras Presidency the word 
is thus generally understood. As our readers 
are probably aware, the word ''maniyam*' is 
used with reference to a grant of land given 
as a reward for services rendered by certain 
of the villagers. Thus the maniyam land 
of a Moonsiff or Monigar (literally M&niya* 
kdran) is the emolument that office receives 
for the official duty he performs. Suppos* 
ing, then, that the inhabitants of the southern 
districts of India are correct in using the 
word '^mirassi land^* as an equivalent for 
maniyam land, we are led to infer that the 
rights and privileges which the possessor of 
the maniyam may enjoy arise, not from the 
individual, but from the land which is 
attached to the office the individual fills^ 
It is not difficult, if this analogy is allowed, 
to trace how the word mirassidar has in 
course of time been used, not only in 
reference to a village servant, but also in 
reference to a village cultivator, sincathe 
land the ryot cultivates is granted to him 
in consideration of his payment of a rent 
to Government. The analogy between the 
village servant and the ordinary ryot is 
thus perfect : the quid pro quo given by 
the ryot is money ; that given by the village 
servant are his services; the reward received 
by both is land. 

The claims of mirassidars are of two 
kinds — ^firstly, they claim that, as long as 
they pay a fixed rent settled by Government, 
they cannot be ejected from the land they 
occupy or cultivate, nor can the rent thereof 
be raised at option. This claim has been 
conceded to be correct, not only as regards 
those persons who style themselves miras- 
sidars, but as regards all cultivators what* 
soever. Occupation when accompanied by 
regular payment is left undisturbed, and the 
rate of rent remains unchanged, except 
where a general system of assessment is 
introduced. Writers on the subject now 
under discussion generally preface their 
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remarks, by entering with considerable 
detail into the question, whether the pro- 
prietary right in the land is vested in the 
Government, or in the mirassidar. This 
question, however, appears to us immaterial; 
we do not propose to enter into an argu- 
ment as to whether the fact of having paid 
an immemorial rent is a tacit admission 
of the superior right of Government to the 
land which pays, of whether the rent is 
' merely to be considered as a tax levied by 
Government on its subjects in the same way 
as it levies a percentage upon incomes. 
Government is prepared to allow the occu- 
pation of all cultivators (whether they are 
styled mirassidars, ryots, or anything else) 
to remain undisturbed as long as they pay 
rent for the land they occupy. The second 
claim of the mirassidars goes, however, a 
step further. They urge that, by imme- 
morial custom, the fact of a mirassidar pay ing 
rent for cultivated land gives him a right 
to the uncultivated lands attached to the 
village, in proportion to the amount of land 
ho cultivates. These uncultivated lands are of 
two descriptions — ^Poramboke lands, or lands 
which cannot be cultivated, such as tank- 
beds, channels, river-beds, &c., and Anardy 
Tarass, or land which is not, nor has over 
been, cultivated. Of course, the value of land 
of this latter description varies considerably 
according to the district. In the dry districts, 
where the proportion of cultivated land to 
waste may be as high or higher than 1 to 5, 
this right is scarcely likely to aflfect Govern, 
ment interests ; but when we turn to wet 
districts like Tanjore, some parts of Trichi- 
nopoly. South Arcot, and Madras, the matter 
is a very diflferent one. In those districts, 
every inch of ground is of value, whether 
cultivated by wet or by dry gfrains, or whether 
waste. As from year to year the supply of 
water increases, so does the amount of land 
capable of being brought under wet culti- 
vation increase ; and what land is left waste 
becomes yearly of increased value to the 



respective villages for the purposes of graz- 
ing cattle, cutting firewood, &c. Now, if 
the right of the village cultivators or miras« 
sidars to the enjoyment of these waste lands 
free of tax is admitted, it is clear that the 
Government is a loser to that extent of reve- 
nue which might otherwise be derive^ from 
these lands if brought under cultivation by 
other persons. It is argued, and with some 
show of reason, that if no land is left avail- 
able for grazing or other purposes as men- 
tioned above, the ryots would be unable 
to provide provender for their cattle, or to 
obtain those common necessities of life 
which become requisite to enable them to 
cultivate the lands for which they pay rent. 
On a closer examination of this argument, 
however, it will appear to be unreasonable. 
Wet cultivation in these districts has 
increased. Each acre of land brought under 
cultivation pays rent, (unless specially 
exempted as inam, or as maniyam) ; the veiy 
fact, therefore, of previous extension of cul- 
tivation gives an irresistible precedent for 
future extension. Again, if we glance at 
farmers' holdings in England or in Europe, 
we shall find that the farmer is not depend- 
ent upon commons for the grazing of 
his cattle, or the supply of his fuel ; his land, 
for which he pays rent, is divided into 
arable, pasture, or plantations. He has /tim- 
self to provide provender for his cattle, or 
trees to supply him with firewood ; in other 
words, he has to pay rent for land which ho 
uses merely in order to supply himself with 
the necessaries requisite for the cultivation 
of his whole farm. Bearing this in mind, 
we are of opinion that it is evident that, as 
far as regards the justice of the claim, the 
ryot or the mirassidar is not entitled to the 
free use of waste land, and that, in the event 
of Government choosing to allow all waste 
lands to be cultivated, he cannot complain 
if he has himself to provide the land for the 
purposes required. The question, however, 
then arises, what rent is he to pay for 
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it ? Is waste land to be given to him now 
on an assessment fixed for dry crops, and 
so secure to him the perpetual enjoyment 
of that land on easy terms, even supposing 
that in some future time the land thus given 
over might be converted into wet land 
owing to improved irrigation schemes and 
a better supply of water ? or supposing 
the land to be at some future time capable 
of improvement, and supposing other culti- 
vators to be willing to improve the land and 
pay an increased rent, is Government to be 
a loser of the amount of such increased rent 
because it has given the land on easy terms ? 
These questions are of great importance, 
and the mirassidar claimants have in reality 
this point at issue. The pamphlet before us 
is written with that object in view, since at 
page 15 we find the author making the 
following proposition : — 

" Ifi^. — To clearly ascertain what portion 
*^ of any waifce in a village might, without 
" inconvenience to the villagers, be brought 
'^ under cultivation. 

" 2nd, — To find out the Tarum assessment 
" thereof, or fix one on it from that of the 
" neighbouring fields. 

" 3rd. — To add this to the jummahbundy 
" amount, and make the sum thus obtained 
"the maximum amount of tax that the 
" Government would always demand of the 
''ryots, allowing at tho same time, in 
"particular cases, such deduction from 
"the amount so added as the well-being 
"of the ryots may appear absolutely to 
" demand. 

" 4iik — To apportion this settled amount 
"among the several pungoos, or shares of 
"tike village, and thus determine what each 
"iTofc will have to pay. 

"6^.-- To give the ryots distinctly to 
''imderstand,byproclamation,that no remis- 



" sion will be granted them except in seasons 
" of very extraordinary distress, but assuring 
"them at the same time that they might 
" enjoy untaxed the benefit of any improve- 
" ment they may efiect in their holdings, 
" whether it be the conversion of one crop 
'' land into two crop, of dry into wet, or tho 
"like, except where such improvement is 
"directly owing to important hydraulic 
"works executed by the Government, in 
" which case an additional water-tax might 
" be levied.'^ 

The above rules, which we have given 
verbatun, were proposed by the author as 
the basis on which to efiect a new settlement 
of the irrigated portion of tho Tanjore Dis- 
trict. As regards the high lands of that 
zillah which are unaffected by the irrigation 
from the Oauvery and Coleroon, he proposes 
rules slightly modified, but in reality on the 
same principle, namely, fixing a pei-manent 
revenue to be levied on the whole land 
as it exists at present. Mr. Ragoonath 
Row appears to have been sensible that 
these rules might be objected to, for 
he says, "It may perhaps be objected 
" that the last-mentioned rule will deprive 
" the Government of any legitimate increase 
" of revenue. But I believe that the loss 
" the Government may thereby sustain will 
" be more than counterbalanced by the 
" saving that would result from the removal 
" of that host of ojficers, who are now paid 
" to watch cultivation, the encroachment of 
" wet and dry land, of two crop on one crop, 
" &c. ; and, even supposing this not to be 
" the case, what is the sacrifice of revenue 
" that the proposition involves, but as the 
" dust in the balance compared with the 
" numerous and important advantages that 
" will flow from it—the improvement in the 
" condition of the land which would add to 
" the stability of the revenue, 'the removal 
" of every baneful interference with the 
" ryots, the creation of a respectable and 
" independent body of landlords— the great 
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'* supporters of Government — and the deve- 
" lopment of the resources of the country 
^' resulting from the vigorous stimulus 
" which would thus be administered/' 

The above paragraph (which is a fair 
specimen of Mr. Ragoonath Row's style and 
language,whichis far above the average of that 
used by native gentlemen of even high edu- 
cation), shows clearly that the advantages to 
the cultivators would be great, whereas as 
regards the Government the increase of 
revenue would not be very material. As 
regards the '^ removal of the host of oflScers*' 
which would be the result if these rules 
w^re carried into effect, Mr. Ragoonath Row 
appears to forget that the officers are, as a 
general rule, paid in land, and it is question- 
able whether Government would have the 
legal right to deprive them of that land, or 
to make them pay rent for it, simply because 
theRevenue authorities wished to inaugurate 
a system less inconvenient than that hitherto 
in practice. There can be no doubt tibat 
to frame a settlement on this basis would be 
tacitly to admit the right of the cultivators 
to the lands they lay claim to as they exist 
at present. In the present article we have 
confined ourselves merely to the justice of 
the claim ; in a future issue we propose to 
discuss the legal right of the claim, on What 
gprounds it is founded, and whether those 
grounds are tenable. 

We will leave our readers, therefore, for 
the present with the broad statement that 
tiiere is a large quantity of land in the 
different districts above named which is at 
the present moment waste, and, therefore, 
profitless to Government, which land there 
are many who would willingly undertake to 
cultivate, and which is capable of wet 
cultivation owing to the present supply of 
Cbvermnent water, but which is debarred 
fjpom yielding a revenue to Government 
owing to the e^tence of the claims of the 
mirassidars. 



CORRESPONDENCE. 



THE RENT RECOVERY ACT. 

To the Editor of the Madras Bevemie Begitter. 
Sib, 

There seems in India, as in England, no possi* 
bility of drafUng an Act through which a coach* 
and-fonr may not be driven. Let us look at 
Sections 4 and 7 in their connection with Sec« 
tion 6. 

Section 6 is as follows, ** Puttahs and 
" muchilkas shall be regalarly signed and regis- 
"teredby the cumum of the village in which 
"the lands eogaged for ai^ situated." Hrare 
the language seems sufficiently definite, and 
one would scarcely imagine that the real inter- 
pretation is that it is merely directory, and not 
compulsory, as to the signature of, and registra- 
tion by, the cumum. But at page 244, YoL 
lY, Fart III of the Madras High Court 
Reports, the whole matter is *' ihorOug^i]^ 
explained" in the following 

*' JuDOMSin* : — In this case we underataad 
** the fact to be that the muohilka sued on wae 
«< given in exchange for a puttah, as requirad by 
" Sections 8 and 4 of Madras Act Vm of 1865. 
" If that be so, we are of opinion* that the suit 
'* is maintainable under Section 7 of the Aol. 
^'We think that Section 6 was intended to 
*' impose on cumuzns the duty of sigmng and 
'* registering, but no more. Had it been 
'* intended to be a condition of the right to suoi 
*' it would have been expresslv so provided in 
^' Section 7, and a provision made for compelling 
" registration." 

Now, what is the language of Section 7 P 1\) 
avoid reference, so much of it is set out here 
as is necessary for present purposes .— " No suit 
*' brought, and no legal proceedings taken, to 
'* enforce the terms of a tenancy shall be aos* 
<^ tainable unless puttahs and muchilkas have 
<< been exchanged as aforesaid, or unless it be 
'' proved that &e party attempting to enfi^ree 
« the contract had tendered stuih a puttah or. 
"muchilka as the other party was bound to 
*< accept, or unless both parties shall iMre' 
" agreed to dispense with puttahs and moddl* 
"kas." What does "such" meanP It^eii 
not mean, unless the puttah or muchilka bBaU 
be precisely that in all respects whkdi ik JA' 
required to be by Sections 4 and 6, that i0»;|gF 
Section 4, " the puttah shall contain the nain$ 
of the contracting parties," &c. ; and ** tUm 
muchilka shall, at the option of the Un^ 
holders, be a counterpart of the puttah, or ft 
simple engagement to hold according to Itui' 
terms of the latter," and under Seotiom ^ 
whether puttah or muchilka "shall be regidta^ 
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signed and registered by the cornam of the 
yUIage in which the lands engaged for are 
flitaated. Can it otherwise be called '' such a 
pnttah or mnchilka as the other party was 
bonnd to accept P" 

I am» Sir, 

Yonr's faithfully, 

A Tbhant. 

It seems to os that Seoticm 6 oomefi into play only 
sfler exchange of puttoh and mnohilka, that is, after 
the transaction between the parties is oompleto by 
exchange. It is then the duty of the onmnm begins ; 
but the bare tender of a pnttah or mnohilka ^drawn up 
Moording to Section 4) by one to the other is sufficient 
to give a cause of action. — Ed. R. A. 



HIGH COURT— MADRAS, 



[Appellate Side.] 

Innes and Collbtt, J. J. 

Decree for land — direction for issue of putlah — 

Where a decree^ making over ceriavn lands to the 
plaintiffs contained also a direction that *' the 
piUtah shoidd issue in his naine**'^ 

Held that there was no impropriety in adding a 
dselaraiion to the decree of the right of the 
plaintiff to have a puttah in his name^ though 
^ terms of that direction were inaccurate, 

Regidar Appeal No, 56 of 1869. 

Narasimachariar v, Saravana Pillay and fire 
others. 

Plaintiff sued the defendants for recovery of 
41^ cawnies of land in the village of Man^dn 
nnder deeds of sale severally ezeoated by them. 
TiMd first) second, and third defendants pleaded 
*^ champerty and maintenance," bnt that plea 
was disallowedby the Court. Thefourthand fiflh 
defiendants denied the plaintiff's claim to all 
the lands in dispute except 19 cawnies, which 
ihey admitted did not belong to them. Subse- 
foenily plaintiff relinquished his claim to all the 
lands except the 19 cawnies. The Civil Judge, 

*lfr. E. B. Foord, decreed that extent of land 
lo the {^ntiff, vnth a direction that ** the 
pnttah for that land should be issued in plain- 
tiff^a name." The fourth and fifth defendants 
appaaled to the High Court, and contended that 
ttto flaktiff was not entitled to the transfer of 
imMah in his name; that the persons from whom 
ne jmrdiased were not mirassidars or puttah- 
jtam; that the plaintiff had only right of oocu- 
IPHOT, and was not entitled to the privileges of a 
n^mi holder ; and that it had been repeatedly 
Mill I3iat there could be no suit for a mere 
tfMAr in a revenue register. 

' Bpemayassa Charriar for the appellants, and 
^t^mAk Kaidu for the respondents. The High 
(fourt delivered the folloTTing 

Jnigm0nt .•^- 7th Janua/ry 1870. 

& Vik case the fourth and fifth defendants 
oe tM m a position to deny that the absolute 



ownership of the 19 cawnies of land in the 
possession of the first and third defendants has 
become vested in the plaintiff. They simply 
contend that they are entitled to retain the 
puttah for the land in their names. We see no 
reason why such an ordinary consequence of 
absolute ownership as the right to a puttah 
should not follow the property in this case ; and 
as the defendants chose to contest the question, 
there was no impropriety in adding to the decree 
a declaration of the right of the plaintiff to 
have a puttah in his name, though the terms 
nsed that '' the puttah should issue in plaintiff's 
name" viras, strictly speaking, inaccurate. With 
this modification we confirm the decree of the 
Court below wiUi costs. 

BiTTLSSTON AKD InNSS, J. J. 

Bight to water — Waiver of part of claim — 
On A's suit against B for damages caused hy 
obstructing a channel from which A received 
water^ which had been dismissed on the statute 
of limitatlor^, being remanded for trial on its 
merits, the lower Courts found that the Collector 
in 1827 had directed that the channel should 
be re-opened amd the obstructuyns removed, and 
that A had been in possession ever since and 
was entitled to the flow of water ; and, although 
A*s pleader waived his right to the enforccTnent 
of the Collector's order of 1827, they directed 
the enforcement of such order to prevent future 
litigation — 
'H.ELDihaisuchpaH of his cUUmas the plaintiff had 
abandoned oitght not to he awarded to him, and 
that the decrees of the lower Court ought, there^ 
fore, to be modified to that extent 
a. A. 179 of 1869. 

Sri Sri Sri Saradi Charana Samantaraya Gam, 
Zemindar of Jarada, v. Sri Sri Sri Viswam- 
bararajendra Deo Gam, Zemindar of Chikoti. 
This was a suit to recover Rupees 800 as 
damages for the loss of crops in 1862, 1863, 
and 1864, occasioned by the defendant having 
obstructed a channel by which the lands of the 
village of Kambarigam, belonging to the plain- 
tiff, had hitherto b^n watered. The suit wafi 
originally decided by the District Munsiff of 
Itchapur on the 8th March 1865. He gave a 
decree for plaintiff for the whole amount of 
loss claimed, and ordered the channel to be 
re-dug at the expense of the parties in propor- 
tionate shares, and the calingulah, or overflow 
escape for the water, of a small hill tank to be 
re-built with .brick and mortar. This decree 
was reversed by the Civil Judge on appeal, 
principally on the ground that the claim for 
damages was barred by the law of limitation. 
Upon special appeal the High Court reversed, 
the Civil Judge's decision under Section 361^ 
Civil Procedure Code, and remanded the case 
to the Court of first instance upon the follow- 
ing issues— (I), had plaintiff a right to the flow 
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of water from the stream from which he claimed 
to receive it; (2), was he in possession and 
enjoyment of such right at any date within the 
twelve years immediately preceding the date of 
the suit ; (3), what was the loss sustained hy 
plaintiff by the wrongful act of defendant in 
preyenting the flow of water to plaintiff's lands 
m 1862-3-4, (the right to recover for the 
latter year depending upon whether or not the 
special damage claimed had accrued at the 
tune of the bringing of the suit, 2nd December 
1864). The District Munsiff found for the 
plaintiff on all these issues, and passed a 
decree in every way identical with the one 
originally passed by the District Munsiff of 
Itchapur, and ordered the channel to be dug 
and the oalingulah to be built. The defendants 
appealed to 3ie Civil Court of Berhampore on 
the grounds that, from the documents marked 
B. and F. (copies of the Courts' decisions), it did 
not appear that the Courts had held that the plain- 
tiff had a right to the flow of water in the channel 
in dispute ; that the Collector's, orders and the 
letter from the Sub-Magistra£o of Itchapur 
quoted were not proof that plaintiff had had 
continuous possession and enjoyment during 
the twelve years preceding the institution of 
the suit 5 that his (defendant's) witnesses proved 
that plaintiff had no right to take water from 
the Bavanipuram Channel, and that they had 
never done it; that, as the first and second issues 
were not really proved, it was unnecessary to 
touch upon the third; still that had not been 
proved; that the High Court, being unable, 
through insufficiency of evidence, to decide the 
appeal under Section 353, had remanded it under 
Section 851 ; and that the lower Court was, 
therefore, vnrong in accepting as proof the 
documents and original judgments contained 
in the original record which the High Court 
considered insufficient. They further contended 
that as the plaint only stated that the defendant 
had caused an obstruction to the flow of water 
to plaintiff^s lands, the order now given with 
respect to the digging of the channel and 
raising of tBe dam was extA to the matter sued 
for. The Civil Judge of Berhampore, J. H. 
Master, Esq., was of opinion that the original 
judgment of the District Munsiff of Itchapur 
contained a clear statement of the facts of the 
case, and of his decision thereon after a personal 
inspection of the spot. In this judgment the 
District Munsiff had come to the conclusion 
that the purport of the decision of the Collector, 
Mr. Byard, (in his third paragraph, dated 27th 
November 1827), was not that a channel should 
be newly dug, but that one already in existence 
should be repaired andthe obstructions removed. 
The Munsiff also stated that, with the exception 
of losing the course through two fields which 
belonged to the defendant, he couM trace the 
channel a long distance, thus disproving the 
defendant's statement that there was %o water- 
course in existence. 



The present District Munsiff, after taking a 
few more depositions and receiving one or two 
documents, passed judgment precisely to the 
same effect. The. Civil Judge himself fully 
concurred in these decisions. He frirther was 
of opinion that with regard to the first issue tbo 
copies of decrees of the late Adawlut and Pro- 
vincial Courts, produced to prove plaintiff's 
right to the flow of water, completely established 
that right; for, although the action was one for 
damages, yet the decree expressly provided that 
the channel was to be continued as before. 
This was in 1835. From a perusal of all the 
documentary evidence and from the evidence 
adduced, no other inference could have been 
drawn but that the plaintiff had a right to the 
flow of water ; that .he and his anoestors had 
been in possession and enjoyment of such right 
up to 1862. The loss occasioned since then 
had. been folly proved, and it had also been 
shown that the loss connected with 1864 
occurred previous to the institution of the 
suit. With reference to the ground of appeal 
that no portion of the original record should 
have been made use of as evidence, because the 
High Court had not been able to form a judg« 
ment on it and had been obliged to remand it, 
the Civil Judge held that &e cause of the 
remand was the incorrectness of the judgment 
of the lower Appellate Court which had disposed 
of the case as barred ; the High Court had not 
entered at all into the merits of the case as laid 
down by the original judgment of the District 
Munsifi' of Itchapur. As to the second issue, the 
argument as to the insufficiency of the firmanaa 
of Messrs. Bannerman and Forbes were not 
worth much, as there was plenty of evidence 
without those documents. With regard to the 
order to remove the obstruction,^ iS^., though 
at first sight it appeared extra to the plaint, 
and though the plaintiff's pleader had verbally 
announced that the plaintiff would not ask the 
Court to enforce Mr. Byard's decision, yet the 
Judge was of opinion that not to give the order 
would be only to open a source of further liti- 
gation; he, therefore, upheld the decision of 
the lower Court, and dismissed the appeal with 
all costs. From this the defendant appealed to 
the High Court. Sloan for the Appellant ; 
Miller for the Respondent. The High Court 
delivered the following 

Judgment :^9ih February 1870. 

In this case we think that that part of the 
decree of the Civil Judge cannot be upheld iu 
which he confirms the decree of the District 
Munsiff directing the enforcement of the order 
of Mr. Byard nukde in 1827. It appears to be 
unquestionable that in the first appeal trials 
the plaintiff, through his vakil, waived the 
claim he originally made to have that order 
enforced ; and whether, in the absence of thia 
waiver, we could, or not, have come to the 
conclusion that that part of the decree wadd 
have been properly made, it seems clear tlmt 
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snch part of his claim as the plaintiff has 
abandoned ought not to be awarded to him. 
We shall direct, therefore, that the decree be 
modified to tliis ext^nfc. The plaintiff ought to 
hare the costs of the special appeal first made, 
and the defendant the costs of the present 
special appeal. 



HIGH COURT— CALCUTTA. 



Macphebsok and Jackson, E., J. J. 
Ganga Martian Das and others (defepdants) 
17. ^roda Mohan Roy Chowdhry (plaintiff.)* 

8uU far rent— Co 'Sharers — Enhancement^ Proof of 

reempU. 
A landlord^ one of several co-sharers, cannot sue a 

tenant of the joint estate for hie separate share of 

the rent, unless the tenant has paid or agreed to 

pay to him separately. 
In decreeing enhanced rent it is necessary to specify 
^ distinctly on which of the grotmds elated in ths 

r* p*aini enkancenieni i^ aJloived, 

To prove recewts it is not necessary to produce the 

writer of them. The njot can prove Jus own 

receipts. 

Baboos MaJiendra Led 5/iome.and Kcdar Nath 
Chaiierjee for appellants. 

Baboos Srirudh Das and Eamesh Chandra Mitter 
for respondent. 

The facts are sufficiently set out in the judgment 
of 

Macpherson, J. — I think that this case ought 
to be remanded in order that it nmy be tried de 
novo by the Judge whoso present decision is in 
Tarious respects defective. Tlie plain tit! sues as 
ono of several joint proprietors to recover a certain 
proportion of rent which he says is payal>le by the 
defendants in respect of lands occupied by them. 
The CO -sharers are not parties to tne suit. The 
defendants nave throughout pleaded that, as the 
plaintiff holds this property jointly with others, the 
present suit is bad in the absence of the co-sharcrB. 
The first Court held that the proprietors were in 
the habit of making collections separately, and, 
therefore, that the suit would lie. 

The Judge upon this part of the case simply 
gays :— •* There is no doubt about the extent of the 
" plaintiff's interests, and there are seveml pre- 
" cedents to the effect that a shareholder can sue 
" to enhance the rent if his share is definitely 
*' known and his title is not contested.** The law, 
as laid down by the Judge here, is correct only to 
a certain extent. If the plaintiff can prove that 
the defendants have heretofore recognizqd him aa 
being the proprietor of a piirticular share of the 
property andliavo paid to him separately a certain 
proportion of the rent, then uo doubt the suit will 
Uo against them without the other joint proprie- 
tors being made parties. But, unless the plaintiff 
either proves that the defendants have paid their 



• Special Appeal, No. 102, of 1869, from a decree of 
the Officiating Judgo of Eangporo, dated the l8th 
Hovembcr 1868, affirming a decree of the Deputy Col- 
lector of that district, dated the 29th July 1868. 



rent to him separately or proves an express agree- 
ment on their part to pay to him separately, the 
suit will not liq in the absence of the other share- 
holders. The Judge must consider carefully what 
the facts are with reference to this part of the case. 

The next point on which the judgment of the 
lower Appellate Court is defective is as to tho 
reasons for which, in the Court's opinion, tho 
defendants are liable to pay rent at an enhanced rate 
for the year 1274. The defendants denying their 
liahility to have their rents enhanced, the juds- 
ment sliould say distinctly on which of the grounds 
on which enhancement is claimed by the plaintiff 
the enhancement is decreed. It is not enough for 
the lower Court to find generally that the plainti£f 
is entitled to rent at an enhanced rate ; there mast 
be a distinct finding as to the ground on which he 
is so entitled. 

With reference to the contention of the defend- 
ants that they have a right of occupancy, it appears 
to me that the Judge Has quite misconceivea the 
nature of the evidence necessary to be adduced by 
the defendants in order to prove certain ddkhUoB 
and other documents put in by them. The Judge 
says : — " I ^m obliged to concur with the Deputy 
" Collector that the receipts filed are not properly 
" proved by the best evidence, i. e., that of the 
" writers, when alive in all cases." The Judge 
apparently labours under the impression that when 
the writer of a document is alive the document 
cannot bo proved save by the evidence of that 
writer ; at any rate, that it is the duty of the 
person who propounds the document to bring the 
writer before the Court. But there may be many 
people who can prove a document quite as well as 
the writer of it ; and a person who wishes to put 
a document in evidence is under no sort of obhga- 
tion to call the writer as his witness if he has any 
other sufl&cieut means of proving what he wants. 

In the case of a receipt granted to a ryot» 
whether tho writer of the receipt be or be not 
alive or producible, it would be primd facie quito 
sufficient if tho r^ot wore to depose that he him- 
self, on paying his rent, had received the receipt 
from the zemindar's goomastah to whom he paid ms 
rent, and that the goomastah gave it to him, saying 
that it was a receipt for the rent so paid. So also 
it would be sufficient if he swore he saw the zemin* 
dar or goomastah sign the receipt, or if he were to 
produce a witness (by which term I do not mean 
one whose name appears in the document aa attest- 
ing its execution) wno deposed that the receipt waa 
written and signed by the goomastah in his presence. 
The evidence of the writer of a paper is not neces- 
sarily any better evidence than would be that of 
other persons who can of their own knowledgo 
speak to such facts as will satisfy the Court that 
tne document is really what it purports to be. 

The lower Appellate Court dees not seem to have 
wholly discredited the documents produced by the 
defendants. On the contrary, the Judge says :«* 
" I do not entirely concur with the Deputy dolleo- 
" tor in his remarks on the dakhHas • ^ • ; 
" they are simply not proved.'* It appears to me^ 
therefore, that the Court must, in re-trying the 
case, be very careful to see that it does not reject* 
as being unsupported by evidence, docmnents 
which are, in fact, supported by good legal evi- 
dence : of the weight to be attached to the evidence 
before him, the Judge will; of coursOi form bitt 
own opinion. 
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The judgment of the Judge jb reversed and the 
case is remanded to him, in order that it may bo 
tried and decided anew with reference to the above 
Femarkfl. , . . 

The appellants will get their costs of this appeal. 

Jackbow, J.— I concur in the remarks of Mr. 
Justice Macpherson, and in remanding the case 
for a fre«!h docision.— 8^fe Jvm 1869.— Bcnflfoi Law 
Ue^orts, Vol. UXy I'ai i XV. 

BA.YLEY AND HoBUOUSE, J. J. 

Lasmani Debia and others (defendants) «. Mahom- 

med Hafezulla, (plaintiflf.)* 
Bmt io recover share of maUkana^Jwnsdd^ciion of 
Small Cause Court—Act XXIIJ of 1861, Section 
27 — Special Appeal. 
A Buii to recover sha/re of malikana, which the 
d^mdml had realized from the Collector, is a suit 
for recovei-y of a sum of money which has been 
tdk&n away by the defendants to the damage of the 
plaintiff, and is, therefore, cognizable by the Small 
Cause Court; and under Section 27, Act XXIII 
of 1861, no special appeal lies from a judgment 
passed in appeal in such a suit. 
Baboo NaUt Chandra Sen for appellants. 
Baboo MaUni Mohan Boy for respondent. 
HoBHOTJSB, J.— The nature of this suit is accu- 
rately described in the first paragraph of the first 
Court's judgment. It is there said that "the 
•* plaintiff has brought this action for the recovery 
*' of his share of malikana of Chur Deskandi formed 
♦^ by the re-formation of his mehals, amounting to 
" Rupees 62 and Annas 3 out of the entire Rupees 
"311 smd Annas 2 which the principal defendants, 
•' Nos. 2 to 8, have realized from the Collector of 
** Mymensing (defendant No. 1), on the allegation 
•* that the said principal defendants have taken the 
" whole amount without giving his share." 

From this statement of the plaint it appears that 
the claim was to recover a sum of money to the 
extent of Rupees 62 on the allegation that the 
defendants had deprived the plaintitf of that money 
by keeping it themselves. 

Both the Courts below have given the plaintiff 
a decree, and the defendants now appear as the 
special appellants before u?. But a preliminary 
objection is taken by the pleader for the plaintiff 
to the effect that under the provisions of Section 
27, Act XXIII of 1861, no special appeal will lie 
in this case. He urges that the suit was of a nature 
cognizable by a Court of Small Causes ; that it was 
a suit for damages, and that, as is admitted, the 
amount of the money in suit was below Rupees 
500. It is contended by the pleader for the special 
appellant that the matter in suit was not properly 
for damages; that it was a question of malikana, 
or money derived from a proprietary interest in 
land. But it seema^to us on the face of the suit 
ihat it was a suit for damages. Whatever was the 
original source from which the money was derived, 
Btifl it was a sum of money which was taken by 
the defendants to the iniury of the plaintiff, and it, 
therefore, represented that which the plaintiff had 
been endamaged by the defendants. Clearly, 
therefore, the matter in dispute was a matter of 

• Special Appeal, No. 2,327, of 1868, from a decree of 
the Additional Subordinate Judge of Mymensing, dated 
toe 3rd June 1868, affirming a decree of the Munsiff o£ 
\,h&i difltrict, dated the 16th December 1866, 



damages. It is next, however, contended by the 
pleader for tlu appellant that the suit was not 
cognizable hy a Court of Small Causes; that a 
question of ri^ht was raised and determined in 
that suit; ai^r) chat sach a question is not-one cog- 
nizable by a (>ourt of Small Causes. We think, 
however, on u perusal of the plaint itself and on 
the underBtii::aing between the parties as repre* 
sented by the statements on record as to the point 
at issue, that no question of right was determined, 
aad that, though such a (question was raised, yet 
it was simply raised incidentally in order to the 
determination of the question of damages. The 
plaintiff did not sue to have his right established 
to a particular share in the land from which mali- 
kana was derived. He simply asserted that share, 
and then claimed to recover the money due in 
reference to that share. And the case seems to us 
to be clearly of the nature contemplated by the 
decision of the Full Bench, on which the pleader 
for the special respondent relied.* The suit was, 
in fact, a suit to recover a certain sum of money, 
and a question of right was simply raised as a 
question incidental to the question of the recovenr 
of the money. We think, therefore, that the provi- 
sions of Section 27, Act XXIII of 1861, bar a 
special appeal in this case, and we, therefore,dismiB8 
this appeal with costs. — 8t^ June 1869.— Jdew, 



Batlet and Hobhouse, J. J. 

Sadat All (defendant) v. Srimati Sadattunnlssa 
and others (plaintiffsf.) 

Suit to eject ryot — Jurisdiction of CivU Cowrt — Ad 
X of 1859, Section 23, Clause 5-- Collector. 

A suit by a zemindar to eject a ryot who holds on 
^ffer ike period of his lease is cognizable by ^ 
CivU Court, and not under Clause 5, Section 23, 
Act X of 1859, by the Collector. 

Baboo Akhil Cha/ndra Sen for appellant. 

Baboo Gvnjasamlca/r Masmmdar for respondents. 

HoBHOTJSE, J. — This was a suit for possession of 
lands, the plaintiffs' allegation being t^t the 
defendant held those lands on a lease which expired 
in the year 1227 (1820), and that after the expiry of 
that lease the defendant refused to turn out, and 
thereby gave the plaintiff his cause of action. 

The defendant set up an istemrari patta, and 
pleaded in the first Court that the Civil Court had 
no jurisdiction, the case being one which was deter« 
minable only by the Eevenue Courts under the 
provisions of Clause 6, Section 23, Act X of 18fi9. 

On the question <k the jurisdiction the first 
Court found for the plaintiff, but on the merits it 
dismissed the case. The question of lurisdiction 
was not determined by the lower Appellate Court, 
nor was it raised there, and on the merits the lower 
Appellate Court found against the defendant's 
istemrari tenure, and gave the plaintiff a decree for 
possession. 

In special appeal it is urged that under the 
provisions of Clause 5, Section 23, Act X of 1859, 
the Civil Court had no jurisdiction. That dausei 

* Case refbrred to High Court from Small Cause 
Court of Kishnaghur ; Angrost 26th, 1868. 

t Special Appeal, No. 3,014, of 1868, from a decree of 
the Subordinate Judge of Chittagong, dated the 16ih 
August 1868, reversing a decree of Uie Munsiff of that 
difltrict, dated the Uth February 1868. 
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for ^l3.<3 purposes of this suifc, declares that "all 
•* ffu ifcia to eject any ryot on account of a breach of 
•« tli<^ cscnditions of any contract by which a ryot 
«" latffcrjr iDe liable to ejectment, shall be cognizable by 
•• th.^ JBfcevenue Courts only." 

Tti^-c^ question, therefore, before us is whether 
the ^xxxti was a suit to eject a ryot by reason of the 
brca^c^b: of the conditions of any lease by which that 
rTot> '%;vcfcs liable to ejectment. Clearly this was not 
the £fe*H cation of the plaintiff, nor the issue between 
the p>^tx*Ue8. The plaintiff did not say that, under 
the *e>x*m3 of the contract between him and the 
ryoi>» time ryot was liable to ejectment ; but what ho 
said -ws^ that there was no contract between him 
and til:^^ ryot; that whatever contract there had 
beei3. Ixad expired, and that, therefore, the ryot 
held OX3, not contrary to any conditions of a con- 
tract* 1>^ which he was liable te ejectment, but as a 
tres'psks^er without any contract at all; and the 
fyot* fc.i.Tiiself on his part denied that there had ever 
bBexn «wny contract of the nature set up by the 
plaixitiflor that he was a trespasser, and set up 
anofclierr contract in respect of which the Courts 
have found a^inst him. The case, therefore, is 
dea-rly in our judgment one cognizable by the Civil 
Coojrfc, and so the special appe^ is dismissed with 
costs. MihJwae 1869.— Icfew. 

Kemp and Gtlovek, J. J. 

Blkiili Sing and others (plaintiffs) v. Mussamut 
^ehmu Bhu (defendant.)* 

2braZx35wx7M— JBe^io^'on FZ2T of 1793 — 22ecun-in^ 
toLXM^& of acHon—Limitation'-Aet XIV of 1859, 
8Gct%<m 18, Glome 16. 

H£U> (by Glover, J.) that maltkana is rent under 
R^ffZ4.laHon VIII of 1793 ; that a cause of action 
for recovery of arrears of malikana is a recurring 
Mu^e of adion; and that failure to recover arrears 
for more tlian tiDdve years would not bar the right to 
^f^^er/or such period as have not been barred by 
^^^<ituU-Clame 1 6, Section 1 , Act XIV of 1 859 

t^a^ is for a period of six years, 
^Vf^J^y Kemp, J.) that live suU was han-ed as no 
^^^^Kcina had been padd for more than twelve years. 

a^^^A^ J^^^ ^ ^^^ ^^^ recovery of malikana from 
X) fi ?^*^- '^^^ defendants sot up (inter 
^ '''lat the suit was barred by limitation. 

was e "^r*^"cipal Sudr Ameen held that the plaintiff 
defend ^*^^^ to recover the malikana from the 

fifciled S?^^^ ^^^ ^^^^^ ^^^^ ^^^ ^^^ plaintiff had 
WithinV ^^^^® ^^^ ^^ ^^ received any malikana 
daL ^^'^elve years of suit, and, therefore, the 
*^^« barred by limitation. 
J^^f^^endant appealed to the High Court. 
l^peJi^^ KaMkrishna Sen and NUmadhab Sen for 

foiTJJ^^-^a^ Ghandra Ghowdhry and Mr. Gregory 
^ *^^^dent. 

Aftr '^^?* J.— In this matter I am compelled to 
^*g^a niy brother Kemp and with the learned 

**y» thj^ ^f other Division Benches. 1 need not 
any^J^^^fbre, that my opinion is come to with 

— .^*y*^dence, 

^ -— — 

, No. 701, of 1869, from a decree of 
dated the 7th January 1869, revers- 



Ifcft.;^^^ Appeal 

a^'^eof Gya, 



i, £2"*?® ®^ *^® Principal Sudr Ameen of that dis* 
* ^"^^i^ the 10th July 1869. 



It appears to me that malikana is in the nature 
of rent. It represents the profit of the propirietor 
derived from the rents of his estate, and was so 
understood apparently by Government at the time 
of the perpetual settlement. In Regulation VIII 
of 1 793, Section 44, malikana is called "an allowance 
in consideration of proprietary rights," and fiEkrmerB 
arc directed (Section 45) to pay it monthly 
according to the ** kistbandi fixed for the Sudr 
jumma." Payment of malikana was enforced in 
the same manner as arrears of rent. (Section 46.) 

Malikana, therefore, has all the elements of relit. 
It represents the profit which the proprietor would 
ordinarily receive from the letting of his land, if 
ho continued in occupation thereof, and as the 
recipient never ceases to be proprietor, although 
the lauds may have been let in lease to others, 
what he receives as malikana seems to me never 
to cease to be rent. 

• If it be rent, then, as it is due only at certaiit 
times of every year, failure to pay must, I suppose, 
be considered as giving a continually recurring 
cause of action and enable a proprietor to receive 
all arrears of malikana that may not be barred by 
the Statute : in the present case, for instance, the 
proprietor would be able to recover back dues for 
SIX yearf # 

Kjbmp, J.— This is a suit to recover malikana. 
The Judge found that the plaintiff had not been 
able to prove receipt of any malikana during a 
period of twelve years prior to suit. The suit of 
the plaintiff was, therefore, dismissed as barred* 
I am of opinion that this decision is correct under 
the rulings of this Court in 'Mussamut Gzerun ▼• 
Bahoo Meranund Sahoo,* Heranund Sahoo v. 
Mussamut 0:ienm,f and Badarul Hug v. The Gowri 
of Wards»X The appeal is dismissed.— 14?^^ June 
1869,— Idem. 

Jackson, L. S., and Markbt, J. J. 

Srimati Saudamini Dasi, mother and guardian of 

Shama Charan Mitter (one of the defendants) 

V. Srimati Thakomani Debi (plaintiff.)§ 

Suit for money paid as rent— Jurisdiction of GivU 
Gou/rU 

The 'plaintiff sued to recover money, which she had 
paid as rent to the zemindar um>der a decree of the 
Uevenue Gourt, aft&i^ she had already paid her rent 
to his Goomxistah, 

Held that the suit was not cognizable by the GvoU 
Gourt 

Baboos Ashutash Ghatterjee and Ashutash Dhar 
for appellant. 

Baboos Gopinath Mooherjee and Hem Ghandrd 
Banerjee for respondent. 

Jackson, J. — ^This tiase is very clear. The plain-* 
tiff alleges that she had paid the rent to the zemin* 
dar's goomastah or agent. Subsequently a suit wan 
brought against her by the zemindar, and she was 
compelled to pay over again the rent which sbe 
had already paia. The present suit is, in fact, to 
recover^ by decree of the Civil Court, the money 
which she has had to pay under the Revenue 

• 7 W. R., 336. t 9 W. R., 102. J 10 W. B., 302. 

§ Special Appeal,. No. 3,325, of 1868, from a decree of 
the 1st Subordinate Judge of Hooghly, dated the 27th 
November 1868, reversing the decree of the Munsiff of 
that district, dated the 23rd July 1868. 
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Court's decree. It seems to me that the decision 
of the Munsiff, who held that the suit could not 
lie; is quite correct. The Principal Sadr Ameen 
was wrong in thinking that the suit was cogniz- 
able in the Civil Court, and I think also that the 
precedent, Chcool Chunder v. Ali Mahomed* 
refenred to by him, is quite inapplicable. It relates 
to a different subject. I think, therefore, that the 
decision of the Subordinate Judge must be set 
aeide, and that of the Munsiff restored with costs. 
Mabkbt, J. — I am of the same opinion. — ^28^^ 
June 1869.— I(iem. 



Batlet and Hobhouse, J. J. 

Hari Eishor Dutt and others (plaintiffs) v. The 

Collector of Dacca and another (defendants.)t 

Nodi BharaH — AccreHon* 

Nculi Bharcdit or land raised out of the river t is not 
an accretian, and belongs to the person to whom 
(he river was released by the Resumption Autho* 
rUies. 
Mr. G. C. Paid and Baboos Chandra Madhdb 

Qhose and Ananda Chandra Ohosai for appellant. 
Baboo Jagadanand Moohetjee for respondent. 

Batlst, J.— The plaintiff in this case* sued for 
possession of two plots of land as belonging to his 
Patni Mehal, which he says he acquired from one 
A k^ (jK>lMn Ali. The plaintiff's allegation was that 
his cause of action arose from the fact of the lands 
being demarcated in Magh 1264 (1857) as Jagir 
^d Khas Mohal lands in the Dacca Collectorate, 
and that then his lessor, Golam Ali, and he himself 
were dispossessed, The defendants pleaded limi- 
tation and their right to the lands as Jagir and 
Khas Mehals. 

The first Court held that the suit was barred by 
limitation. 

In appeal the Judge records (and this is not 
disputed) that the wnole matter of appeal was 
confined to an area of 3 kanis, 14 cowries of land, 
in plot No. 2 only. The Judge upheld the decision 
of the first Court on this point. He found that 
the lands in suit belonged to the defendants' Jagir 
.and Khas Mehals. The plaintiff appeals speciaUy, ' 
and in special anpeal tnere is no contention as 
regards the lands in plot No. 1. The special 
appeal is only limited to the 3 kanis, 14 cowries of 
ike lands in plot No. 2. 

It is urgea that the lower Appellate Court has 
Dot tried the question raised in the plaint and in 
the case throughout, viz., that plot No. 2 was 
"Nadi Bharati (land raised out of thd river) of 
the plaintiff's property released by the resumption 
officers, that is to say, the plaintiff's contention is 
(hat by the resumption proceedings, the river, 
measui^ed then to contain 2^ drones, was made 
over to him as part of the estate which would not 
be resumed, but was released with other property 
to him. The plaintiff alleges that the portion of 
the lands marked A. in the Ameen's map repre- 
sents the land which, in &ct, had taken the place of 
the water comprised in the property released to 
bim in the 2) drones above mentioned. 

• IOW.B.,7. 

t Special Appeal, Ko. 6lS^ of 1869, firom a decree of 
the Judge of Dacca, dated the 17tb December 1868, 
afimuBg a decree of the Sudr Ameen of that district, 
dated the 25th March 186S. 



On tho other side,. Baboo Jagadanand Mookerjoe 
for special respondent contends that the point of 
limitation has not been adjudicated by the lower 
Appellate Court, although that point formed the 
basis of the decree of the first Court. 

It appears that the lower Appellate Court has 
found as a fact that the land in suit was an accre- 
tion to the defendants' property ; but the Court has 
not tried the point contended for by the plaintiff, 
viz., that the 3 kanis, 14 cowries of the land which 
formed the ** Nadi Bharati" or land raised out of 
the water, and taken the place of the water of the 
river, were not accretions, but merely substitution 
of land for water of the river 2^ drones, which 
were released to tho plaintiff by the resumption 
officers. Nor has the lower Appellate Court 
decided the point of limitation which was raised 
by the defendants. In both these respects there 
seem to us to be defects in the investigation of the 
case by the lower Appellate Court affecting its 
decision on the merits. 

We, therefore, remand the case to the lower 
Appellate Court, to bo re-tried on the evidence on 
the record on the following issues : — 

IsUy, — Whether limitation has barred the plain- 
tifi^s suit ; and if not 

2ndly. — Are the 3 kanis, 14 cowries of land in 
plot No, 2 claimed by the plaintiff as "Nadi 
bharati" actually lands which have taken the place 
of the water of the river released to him in the 
Si drones specified in the order of release by the 
resumption authorities. 

The costs of this remand will follow the reanlt.*- 
3r^ July 1869.— Idem. 



HIGH COURT— BOMBAY. 



Hari bin Joti v. Narayan Aeharya. 

Inamdar — Bent—Potoer to raise rent^Oovemmeni 
survey. 

An inamdar, though he cannot eject his tenants 
who ha/ve been inpossession before the grunt of the 
insm, as long as they pay the rent due for tiieir land, 
may nevertheless raise such rent ai his pleasure, 
(they not having acquired a prescriptive tide), and 
is not restrained in doing so by the rates fixed 
by the Chvemment survey. 

Special Appeal No. 634 of 1868. 

This was a special appeal from the decision of 
A. C. Watt, Acting Assistant Judge at Sattara, 
in Appeal Suit No. 239 of 1868, amending the 
decree of the Munsiff of Sattara. 

The plaintiff, Narayan Aeharya, sued to rooover 
from the defendants, Hari Joti and others, rent 
for the year 1863-64 for some land which he alleged 
they had held from him, it being his ancestral 
inam. The plaintiff alleged thaC as he had m 
right to demand any rent he pleased, in October 
1862 he sent a registered notice to the defendants 
sabring that they must pav Bupees 150 a year. 
This they did not do, but paid Rupees 75 only. He, 
therefore, sued to recover the balance from the 
defendants severaUy. 

The defendants answered that the land was their 
miras: that in the time of the Midiar^jah they paid 
the plaintiff Bupees 80 chandvadi; that hy tiie 
survey the assessment was fixed at Bupees 107; 
that they were not liable to pay the amovsi 
dezaanded by the plaintiffi since he has by hb 
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iancui a riglifc to demand Hupees 80 only, and that 
the plaintiff had sued to eject them but had failed 
to do so. 

The suit was brought in thjo Court of the 
Mamlntdar; but under the new Act* it was trans- 
ferred to that of the Munsiff, who found that the 
amount demanded by the plaintiff was excessive, 
bat that tlie defendants were liable to pay what 
was demanded. 
TLie issncs framed on appeal were — 
" 1 - lEad the plaintiff a right to demand Rupees 
150 x-OTifc for the l»ud ? 

"2, Have the defendants proved that they have 
acriuiTccl a prescriptive right to enjoy the land 
at any less rent ? 

" 3. Did the defendants pay the judi ; and, if so, 
what oiTght to be deducted on that account P'* 

Tho finding of the Assistant Judge on these 
points was — 

"On the first two points the appellant certainly 
docs not rely much, and all I need say is that, 
unlesa under certain circumstances the inamdar 
has a perfect right to raise the assessment of his 
land, and this right was recognized by Govern - 
meat ia what are called the Joint Eules at the 
time of the survey. 

" On the second point the defendants have not 
proved that they have had tho land at an uniform 
assessment for such a time as has given them n 
prescriptive vight to pa}*- that uniform assessment 
iQtature. In tact, the defendants' kaifayat itself 
most contains an admission that they were liable 
• P^y the survey assessment, which was an 
^^^se over their former assessment, and they 
jQ-,^ ^o have paid the higher rate, namely, Rupees 
^^ Their payment, therefore, has not been 

u Q ^'^ for thirty" years. 

aftcr^ the third point I find, from the evidence 

flnvvcv ^^^^ produced, that the defendants did pay 

ftay^e^ 33-7-0 as judi; and, as this is a charge 

WuVt^ the plaintiff as inamdar is liable for, both 

-.r^yUGs' pleaders admit that it must be deducted. 

Y^ therefore, deduct this sum from the amount 

^Warded by the Munsiff, and find for the plaintiff 

in Rupees 41-9-0 with costs in proportion." 

The case was heard before Coucii, 0. J., and 

GiBBS, J. 

Bhirajlal Maihiwadas for the appellants : — When 
the land was given in inam on the 3rd November 
18*29 by the Rajah of Sattara, it was assessed at 
RupeesGO. In 1860 the plaintiff sued to recover 
possession ; but his claim was rejected on the 
ground that the inamdar was the assignee of 
the assessment, and that the defendants were 
in possession when the assignment was made. 
He then sent a notice to increase the rent. 
It is contended that be has no right to levy 
more than the rates fixed by the survey. The 
defendants were tenants prior to the inam grant, 
{vide para. 11 of Exhibit No. 31). There was a 
general survey in the country, and the land in dis- 

f»ute was surveyed and assessed at Rupees 107, 
Couch, C. J. — The inamdar cannot deprive the 
tenants of possession, because they had it before 
the grant and under the Governmont ; but ho is 
not bound to observe the Grovernment rules in 
regard to assessment.] The question is, whether 
there is any limit to the inamdar' s right to increase 
the rent. [Gibbs, J. — The inamdar having to live 
0^ Ha inmn may fairly levy a higher rate than 

♦ Bombay Act II of 18G6, 



what is levied by Government, but if the assess- 
ment is such as to show that tlio object in putting 
the excessive rent on is virtual ly to eject the tenant, 
the case would have to be considered.] Tho plaiirt • 
does not seek to make all tho defendants liable • 
jointly. 

Vishvanath Na^'ayan Mwndlih for tho respond- 
ents. 

PfiR CuaiAM : — The Court amends the decree of 
tho Acting Assistant Judge by ordering that 
Rupees 41-9-0 be paid by the several defeudantsj in 
tho proportions in whicli Rupees 75 are claimed 
from them in tlie plaint. The costs of tho special 
appeal to bo borne by the special appellaiit. — Ist 
Febnuxry 1809. — Bombay High Court llei)ort8, VoL 
VI, Part I. 



Nanabhai Rustamji v, Postauji Jamsotji. 

Tenant from year to year — Kotice to qult^Siai 
monilis' notice. 

When there is no cicstom of the country to the cow 
trary, siu months' notice to quit is proper notice, 
Th is p c riod must have elapsed before the plaint i$ 
filed, and the time occnpied in tlie suit before decree 
cannot be counted^ 

Special Appeal Ro, 635 of 1868* 
Tins was a special appeal from the decision of 
^, M. W. Danioll, Acting Judge of tlie district of 
Surat, in Appeal Suit No. 120 of 1 868, confirming 
the decree of the Munsiff of Balsar. 

The plaint ifi' brought this suit to recover from the 
defendant possession of certain land. He also 
clain:)ed to recover rent for the same for two years 
and ten months, Tho following is a translation of 
the agreement under which the defendant held the 
land from the plaintiff :— 

*' I will pay you every year the amount of the 
said rent as it falls due. If I do not pay the rent 
and you ask (me) to vacate your land, I will then 
(immediately) duly vacate and make over the laud 
to you. If you call upon me to vacate the laud 
and if I do not vacate it or even pay the amount 
of the rent, yon are at liberty to compel me by a 
suit to vacate the laud/' 

The defendant replied that only eight yards of 
the land belonged to the plaintiff; that the land on 
the north side did not belong to the plaintiff alone, 
but that a portion belonged to one Kolobhai; and 
that rent was due only for tho current year. 

The Munsift" held that the plaintiff was entitled 
to recover possession of tho land, and tliat the 
claim foi rent was proved to the extent of Rupees 
24-2-8. 

In appeal the Acting Judge delivered the follow- 
ing judgment: — 

" The appellant argues that, according to the 
terms of the lease, the respondent can only recover 
possession if the appellant fail to pay tho rent. I 
do not see that this point was distinctly raised in 
the lower Court ; but it is one which may be consi- 
dered now, as the appellant's arguments are con- 
fined to the virtue of the bond, I do not read the 
bond to mean that the owner is barred from 
recovering so long as tho rent is paid. Tho clause 
says that, if the rent be not paid, the owner may 
at once resume the land. The lease is for uo defi- 
nite period, and to construe the lease as an inter- 
minable instrument at the option of the appellant 
would, in my opinion, be a misinterpretation of the 
agreement, and would be inequitable. The clause 
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seems to me to mean that the appellant, so long as 
he pays rent, can prevent the respondent recover- 
ing immediate possession if cause be shown for 
delaying recovery. 

" It is argued that in the bond it is agreed that 
the rent shall bo paid annually. The present 
award has been for ten months* rent. The cause 
of action could not arise until the expiry of a year. 
" On the first issue I rule that the respondent 
can recover possession of the land ; on the second 
issue, although the terms of the bond are for the 
payment of an annual rent, I consider in equity 
that the respondent is entitled to the rent for the 
portion of the year preceding recovery, and that 
the right of recovery arose when he took action to 
recover possession of the land. 

" I rtue that the claim to rent is proved to the 
extent awarded in the lower Court. The decree 
of the lower Court is confirmed with costs." 

The case was heard this day before Coucii, C. J , 
and GiBBs, J, 

Nandbhid Hcuridas for the appellant : — The Judge 
has held that rent was not due at the time when 
possession was demanded, and we had no notice of 
the tenancy being determined. 

Shaniaram Narayan for the respondent : — The 
lease is not terminable only by default of payment. 
Whether we have put an end to the lease has not 
been determined. Here the period occupied by 
this suit was a sufficient notice of the determina- 
tion of the tenancy as ruled by this Court : Nasa* 
vami Hormasji v. Narayan Trimhak.* 

Cjouch, 0. J. — The lease (No. 2) cannot be con- 
strued as creating more than a yearly tenancy, as 
we find no words in it indicating that the tenancy 
was to be for a longer period, or of a permanent 
nature. It was by its terms determinable by 
failure to pay the rent annually, or by a reasoiable 
notice. A Court of Equity will relieve upon pay- 
ment of the rent, when possession is demanded on 
the ground that the rent due had not been paid. 
Now, what is a reasonable notice depends upon 
the custom of the country ; and, in the absence of 
any custom, sii months' notice would, I think, be 
a fair orie.f In order to enable the plaintiff to 
recover in this case, he should show a failure of 
payment and a demand of possession, or that he 
nad determined the tenancy by a notice. The 
plaintiff sued for rent for two years and ten months ; 
but, on the defendant's alleging that he had paid 
the rent for two years, the plaintifi* gave up his 
claim for that, (i>ide Exhibit No. 9). The motive 
under which the plaintiff did this does not appear, 
but the claim was withdrawn, and the rent found 
due was only for ten months ; consequently, we 
cannot hold that there was a failure to pay the 
- rent. We must, therefore, consider whether there 
was a notice to quit. The plaint was brought 
soon after the demand for possession was made, 
Bo there was no notice, and I cannot assent to the 
doctrine that the defendant can avail himself of 
the time occupied by this suit. We must, there- 
fore, reverse tne decrees of both the lower Courts 
on the ground that the tenancy had not been 
determined when this suit was instituted. The 
plaintiff will be at liberty to bring a fresh suit 
upon a determination of the tenancy since the 
institution of the present suit, either by a proper 
notice or by a failure to pay rent. 

• 4 Bom. H. C. Rep. A. C. J. 126. 

t Vide S«e. 43 of Bombay Act I of 1865. 



GiBBS, J. — I concur. With regard to tbo case 
of Nasavanji v. Narayan (supra) in which wo held 
that the institution of the snit, which had lasted 
for more than two years, might be held to bo a 
sufficient notice to quit, the facts were very pecu- 
liar. There, the agent of an hiamdar gave lands 
on suii tenure without the consent of the inamdar, 
and it was found by us that the agent was guilty 
of fraud. It was urged there also that there was 
no notice to quit, but the tenants were considered 
particeps crhninisy I think, and, therefore, wo 
thouglit they might bo turned out without any 
notice. 

Coucii, C. J.— IP BO, the tenants were not 
entitled to any notice to quit, seeing that they had 
got the land from an unauthorized person. — Deci'ccs 
reversed. — 2nd March 1869. — Idem. 



Lakshuman Ramji v. Bamlal valad Mahipati. 

Limitation — Mirasdar — Land allowed to lie waste hy 
Mirasdar, 

Wlicrc a Mirasdar left his miras in 1 850 withoui 
exccntiufj a razinama resigninrj it, and the miras 
lay tvastc until 1855, when ike defendant took it 
%ip and cultivated it, 

It was held that the cause of action of the Mirasdar 
arose in 1855, when tJw miras icas taken up by 
the defendant. 

Speci<d Aj^peal No. 53 of I8G9. 
This was a special appeal from the decision of 
M. B. Baker, Assistant Judge of the district of 
Khandesh, in Appeal Suit No. 28 of 1867, reversini? 
the decree of the Munsiif of Tengora. 

Lakshuman Kamji Patil in 1866 sued Ramlal 
valad Mahipati to obtain possession ofhiHrniros 
land, whicli, in 1850, when he left his village, he 
had made over to Ramlal on condition tliat 'the 
latter sliould give up possession to him if he ever 
returned to the viUago. 

Tlie defendant replied that the field wns Govern- 
ment land ; that the plaintiff never allowed him to 
cultivate it, nor did he (the defendant) agree to 
give it up to the plaintiff; that the field was wnstc 
from 1847 to 1854-55 ; that the defendant cultivat- 
ed it in 1855-50 ; and that the plaintiff's claim was 
barred by Clause 13 of Section 1 of Act XIV 
of 1859. 

The Munsiff finding that the laud was the plain- 
tiff's miraSt awarded him possession of it. In 
appeal the Assistant Judge reversed the MunsifTs 
decree, observing — 

" The respondent's vakil has urged that, as the 
appellant has not been in possession for thirty 
years, ho has uo title. I do not think this argu- 
ment is good, for it appegrS that the respondent 
simply let the laud lie waste in 1850, and that the 
appellant took it up in 1855 or 1856 from Govern- 
ment and not from tlie respondent. Hence I consi- 
der that S. A. No. 3U of 18G7, Arjmia valad Shiva 
V. Bhavan valad Nimbajl* is on all fours with this 
case, and that, as the respondent gave up his land 
by allowing it to lie waste in 18^, the period of 
limitation is to be reckoned from that time, and 
that the respondent is not dependent upon pre- 
scription for his title. Evidence has been adduced 
to show that the appellant allowed the res* 
pendent to cultivate half the land ; but I do not 

* 4 Bpm. n. C. Rep. A. C. J. 133. 
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consider that this can be looked upon as such an 
acknowledgment of the respondent's proprietary 
right as to warittut the period of limitation being 
reckoned from the time the appellant allowed the 
respondent to cultivate, so that, as alleged by the 
respondent, the cause of action should be consi- 
dered to have arisen when the appellant refused to 
lot him cultivate any longer." 

The case was heard this day. before Couch, C. J., 
and Waeden, J. 

NanabluiiHaridas for the appellant: — The defend- 
ant obtauied the land from Government in 1855-56, 
and hi;i adverse possession did not commence 
until then. The decision of the High Court quoted 
by the lower Court does not apply, as in that case 
tnere was a razhiaina given on surrendering the 
land, which was not done here. 

VUhvanath Narayan McDuUik for the respondent. 
Couch, C. J. — It appears from the facts of this 
case that there was no cause of action until the 
defendant took possession of the land. The land 
■was lying waste from 1850 to 1 855, and the plain- 
tiff could not then have sued any one for it, but 
he might himself have cultivated it at any time 
daring that period. In the case quoted by the 
lower Court therow&s&razinama given by the origi- 
nal mira^dar, the grandfather of the plaintiff, and, 
therefore, it was held that the right of the plain- 
tiff was affected by the razinaina^ and that the 
cause of action as regarded the plaintiff accrued 
on the date of that razinanuih. In this case nothuig 
occurred till 1855, when the land was taken up by 
the defendant for cultivation ; and, counting the 
period of limitation from that time, the present 
claim is not barred. We must, therefore, remand 
the case to the Appellate Court for re-trial on the 
merits. 

Warden, J., concurred. — Case remanded fm- bnal. 
-22rd March \S69.^Idem. 



HER MAJESTY^S PRIVY COUNCIL. 



[Bengal Cases.] 

Right to miliayice retit — Shikami taluMars — Onus 
pruhandi — 

Where A^ a Zemindar^ brought a suit to enhance 
the rents of certain, lands held by B, &c., the 
^/endants pleaded that they were Shikami 
idvkdars; that they a^id their ancestors had 

^^come 80 before the decennial settlement, and 

*hat they held the taluk at a fixed rent — 

*»*tD that in order to bring a taluk tenure leithin 
^^meamng of Beg. Vtll of 1793, it was not 
2^'*a?*7^ that the taluk should have been regis- 
^?*> "irecorded, or recognized, but that it was 

* ^y^^^^^ if ^'*6 tenure existed and was capable 
zj^^ registered at the date of the decennial 
n^^^^^^i ^^<^ ^* agai'nst talukdars within 
3^ ^i«< seetio^i', it was incumbent on thezemiU'^ 



imtto 



^hew the right to enhwace rent by special 



^T^** cr by contract, or by reason of certain 
22'^f^ co^M?«c^ on the part of the talukdar ; 
^ **a* as the zemindar failed to shew it, the 
"*^ ^uei be dimissed. 



Judgment of the Lords of the Jndicial 
Committee of the Privy Council on the appeal 
of Bamasoondery Dossee v. Eadhika Chow- 
dhraiu and others from Bengal, delivered 
December 13 th, 1869. 

Present, 

Lord Chelmsford. 
Sir James W. Colvilb. 
Sir Joseph Napier. 

Sir Lawrence Peel. 

The only question upoh this appeal ig 
whether the respondent is entitled to enhance 
the rents of certain lands held by the appellants 
within the zemindary of which the respondent 
is the owner of a six-anna share. In the 
Courts below some questions were raiseid 
touching the respondent's title to her share; 
the sufficiency of the notice, which is the 
statutory commencement of such a suit ; and 
the justice of the particular assessment, sup- 
posing that the rents were liable to enhance- 
ment at all ; but these are no longer in dispute. 

A suit to enhance proceeds on the presump- 
tion that a zemindar holding under the perpetual 
settlement has the right, from time to time, to 
raise the rents of all the rent-paying lands 
within his zemindary, according tothepergunnah 
or current rates, unless either he be precluded 
from the exercise of that right by a contract 
binding on him, or the lands in question can be 
brought within one of the exemptions recog- 
nized by Regulation VIII of 1 793 ; and it also 
assumes that the defendant has some valid 
tenure or right of occupancy in the lands which 
are the subject of the suit. Before the recent 
modification of the law (which, as Act X of 
1859, had not come into operation when this 
suit was commenced, does not affect the ca£o), 
the effect of this presumption in favour of the 
zemindar was undoubtedly to relieve the 
plaintiff in a suit for enhancement from much 
of the burden of proof, which would have lain 
upon him in an ordinary suit, and to shift it 
upon the defendant. Regulation VIII of 1793, 
however, does not apply an uniform rule to all, 
tenures and rights of occupancy. It may be 
broadly said that it divides them into two great 
classes, viz., talooks within the meaning of 
its Slst section, and ryotty and other nnder- 
tenures, for which provision is made by the 
49th section. If it be conceded that the law 
casts upon those who claim the benefit of the 
latter section the whole burden of proving that 
their land lias been held at a fixed rent for a 
period commencing at least twelve years before 
the date of the decennial settlement, it is clear 
that the 51st section is more fiEtvoorable to the 
holders of talooks within its meaning, by 
imposing upon the zemindar the burden of 
showing that he is entitled to raise the rent 
either by special custom or by contraoti or by 
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reason of certain specified conduct on the part 
of the talookdar. It follows that in every suit 
for enhancement of rent the nature of the 
tenure is a material question irrespectively of 
the question whether the rent is fixed or 
variable, since upon the former question depends 
the extent and nature of the proof which the 
plaintiff is bound to give. 

In the present suit the respondent has come 
into Court treating the defendants to the suit 
as ryots, having a right of occupancy in certain 
lands at a variable rent. The case set up by 
the appellants was that they were Shikmy 
Talookdars ; that they and their ancestors had 
become bo many years before the decennial 
settlement ; and that they held the talook at a 
fixed rent. In this state of things it is obvious 
tfiat the issue settled by the Principal Sudr 
AmeeUi viz., " whether ike mehal in dispute is 
liable to enhancement or not" is not sufficiently 
pointed, because, in order to determine not 
only that issue but also the mode of trying it, 
it is necessary to determine the preliminary 
question whether the tenure of the appellants 
was or was not a talook within the meaning of 
the Slst section of Regulation VII [ of 1793. 

To the consideration of this question their 
Lordships will first address themselves, and they 
will assume that, as the law stood before Act X 
of 1859 came into operation, the harden of 
establishing the affirmative of it lay upon the 
Appellants. 

The appellants produced in the Courts below 
two kabaias and a settlement paper, all dated 
long before the decennial settlement, in order 
to prove and explain the creation of their 
tenure ; and a number of dakhilas, or receipts 
for rent, to show the payment of rent at an 
uniform and fixed rate. The Courts in India 
have rejected these documents as spuriot^s, or, 
at least, untrustworthy ; and their Lordships 
accept that finding, and propose to act upon it 
by leaving them out of consideration. 

The fact, however, remains that the appel- 
lants derive title from Roopram and Joykristo 
Qhose, who are admitted in the replication to 
have held the lands in question under one 
Ramohunder Bose, from whom the zemindary 
passed to Kissen Sing and Gungarain, through 
whom the respondent derives her title, some 
time before the decennial settlement. The fact 
iBf therefore, admitted that the tenure of the 
appellants, whatever it be, existed before, and 
at the time of, the decennial settlement. The 
proceedings before the Collector at least prove 
that as early as 1797 the then holders of that 
tenure asserted that it was a talook capable of 
being separated under Regulation VIII of 1793 
from the zemindary, and entered in the Collec- 
tor's books as a talook paying revenue directly 
to Government. 

It appears firom these proceedings that the 
lemin^ur^ although he did not at i^t appear, 
nUunately came in and reneted the dema&d, 



and that no final decision was come to. It does 
not appear what were the grounds of bis 
defence, and it is quite consistent with the 
evidence that he admitted the existence of a 
talook ; but contended either that it was held at 
a variable rent, or that, by reason of some 
beneficial interest reserved to the zemindar, 
it ought not to be separated from the zemindary 
but to continue a dependent talook. Again, by 
comparatively modern dakhilas, produced and 
proved in the cause, it appears not only that 
rent at the uniform rate of C. R. 168 : 4, being 
the equivalent of S. R. 158 : 4 : 15|, has been 
paid and received for this holding from 1245 to 
1264 B.S., or from 1838 to 1867; but that in 
tbose dakhilas the holding was described as 
" Talook Roopram Ghose and Joykristo Ghoae.** 
The notice which was the commencement of 
this litigation was served in the year 1264 B.3. 
The Jumma Wassil Bakee at p. 61 is, so far as 
it goes, corroborative evidence of tlie appel- 
lants' case, inasmuch as it shows that by a 
decumbent which from its nature would seem 
to have proceeded from the cutcherry of the 
zemindar, and was filed in the Oollectorate in 
the year 1810, the lands in question are des- 
cribed as Talook Roopram and Joykristo Ghose, 
and as held in 1804 at a rent of S. R. 168 : 4 : 
16: 1. Their Lordships, however, do not lay 
much stress on this document, inasmuch as tho 
respondeat disputes its binding force on her, 
and the evidence concerning it is scanty and 
not very satisfactory. 

The evidence, however, above stated seems 
to their Lordships sufficient to establish at least 
a pnvid facie case that the holding of Roopram 
Glioso and Joykristo Ghose, which existed 
before and at the date of the decennial settle- 
ment, was a talook, and is identical with the 
present holding of the appellants. Such a case 
called for an answer from the respondent, and 
no answer in the way of evidence has been 
given by her to it. 

It may be added that the judgment of the 
High Court seems to treat the tenure as being 
in terms a talook, and even a talook in ezistenoe 
at the time of the decennial settlement, though 
afterwards it speaks of it as a talook created at 
some unknown period, but having a fluctuating 
rent. The judgment, too, of tho Principid 
Sudr Ameeu, which also allows the deduction 
of ten per cent, for the expenses of collection, 
seems to treat the tenure as an intermediate 
tenure, i. e., something higher than a mere 
ryot*s hereditary right of occupancy. 

It is said, however, that the tenure, if a talook, 
is not a talook within the meaning of the 5Ist 
seotion of Regulation YIII of 1793 unless tt 
is shown to have been registered under Om 
48th: seotion of that statute. 

This proposition is nndoubtedly supported Jhf 
the cases decided on the 80th June and Iddk 
August 1847, and reported at pp. 292 Mi* 
413 of the Bengal Sudr Dewanny Adawittt'' 
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Reports for that 3' ear ; by the case decided 

on the 29th August 1850 and reported at 
p. 451 of the repoi^ts for that year ; aud by 
the case decided on the Slsfc May 1859 and 
repotted at p. 607 of the reports for that year. 
Bat it is not consistent with the case decided 
on the iiOth April 1858 and reported at 
p. 902 of the volume of reports for 1858, in 
which two of the Judges, who afterwards 
decided the case of 1869, extended the benefit 
of the 51st section to the tenure of a kudeemee 
ryofc, — a tenure which their Lordships appre- 
hend was not subject to be registered under the 
48th section, and was certaialy not shown to 
have been so registered in fact. And this 
doctrine of the necessity of registration has 
heen questioned and overruled by the cases 
decided in the High Court on the 28th February 
1863 and the 23 rd January 18G7, of which the 
first is reported at p. 220 of Hayes' E-eports of 
^ the decisions of the High Court for 1863, and 
the other is reported at p. 63 of the 7th volume 
of the " Weekly Reporter." 

The efiPect of the authorities in India seems 
to their Lordships to be that, although for 
several years it was held by the late Sudr 
Dewanny Adalut that in order to bring a talook 
within the scope of the 51st section it mast be 
shown to have been " registered,'* " recorded," 
or " recognized" (for all three terms are used 
in the cases) at the time of the decennial settle- 
ment, that construction is no longer recognized 
aa law by the High Court ; and that it is at all 
events sufficient to show that the tenure existed, 
and was capable of being registered at the date 
of the decennial settlement. It follows that 
their Lordships are not compelled by a long 
course of uniform decisions to put upon the 
clause in question a construction narrower than 
that which, in their judgment, its words warrant. 
And applying this view of the law to the 
evidence which, though scanty, is uncontra- 
dicted, they must find as a fact that the tenure 
of the appellant is a dependent talook within 
the meaning of the 61 st section of Regulation 
VIII of 1793. 

Whether such a finding ought not of itself to 
be an answer to the present suit is a question 
which is certainly open to argument, for it 
may well bo said that a plaintiff who brings a 
saifc founded on his rights against a ryot in 
occupation of land ought not to be allowed to 
Convert that suit into one founded on a different 
right and governed by a different rule. Their 
Lordships, however, without pressing that point, 
think it sufficient to say that the eflect of such 
a finding is to cast upon the respondent the 
burden of showing that the rent is variable, 
and that, if there is no evidence of that fact in 
the cause, her suit must fail. 

It may be said, however, and that scorns to 
Have been the opinion of the High Court, that 
ibo evidence given by tho appellants itself 
affords proof that the lands wore held at a vari- 




able rent. But that opinion seems to their 
Lordships to be founded on a misconception of 
the effect of the proceedings before the Collec- 
tor between 1797 and 1801. The proceeding 
of the 2nd of September 1800 at p. 49 shows 
that whatever inaccuracy there may have been 
in the petition stated at p. 48 (and the docu- 
ment appears on the face of it to be worm-eaten 
and imperfect) the case really put forward at 
that date by the appellants' ancestors was that 
they were the holders of a talook at a rent of 
S. B. 158: 4: 15: 1. Their Lordships are, 
therefore, of opinion that upon the evidence in 
the cause the respondent must be taken to have 
&.iled to show that the talook was held at a 
fluctuating rent ; or that she is entitled to 
enhance the rent, which is proved to have been 
paid at an uniform rate for so many years. 

Their Lordships have iforther to observe, that 
if the respondent's case were a true one she 
would have had little difficulty in proving it. 
She does not come into Court as the purchaser 
at a sale for arrears of revenue who rests upon 
a statutory title with no documents to support 
it. She derives title firom the zemindar with 
whom the decennial settlement was effected, 
and she has presumably a right of access to all 
the records of the zemindary. Her determina- 
tion in snoh circumstances to rest upon the 
supposed defects in the appellants' proof and 
to abstain from giving evidence of the truth of 
her own case affords strong grounds for suppos- 
ing that she had, in fact, no such evidence to 
give. If such evidence were forthooming, and 
she has neglected to give it, she must take the 
consequences of her own miscarriage. 

Their Lordships wiU humbly advise Her 
Majesty that the three decrees under appeal 
ought to be reversed, and that in lieu thereof 
a decree should be made diEnnissing the res- 
pondent's suit with costs. And the costs of 
this appeal mnst follow its result. 

Trust for religious pv/rposes — Piior partition 
deedr— 

In a suit hy the heirs and representatives of 4 out 
of 5 brothers^ who formed at one time am, indi- 
vidual Hindu family J to establish a trust of a 
religious nature said to have heen created -by a 
pa/rtition deed executed by the then members of 
the family in 1838— 

Held thai there was a prior deed of partition 
executed and repeatedly acted upon, and that 
no valid trust could therefore be created. 

Judgment of the Lords of the Judidal Oom- 
mittee of the Privy Council on the appeal of 
Sreemutty Sokheemonee Dossee and others v. • 
Mohendronath Dutt and others from Bengal, 
delivered 18th December 1869. 
Present. 
LoBD Chelmsford. 
Sir James W. Colvile. 
Sir Joseph Napier. 
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Sir Lawrence Peel. 

This appeal is brought to reverse a decision 
of the High Court at Calcutta which reversed 
a decree of the Judge of Beerbhoom in &vonr 
of the plaintififSy the appellants. 

The suit was instituted by the plaintiffs, who 
are the heirs and representatives of four out of 
five brothers, who formed at one time a Hindu 
family joint in food, worship, and estate. The 
defendant Hurreenauth was the son and heir of 
the remaining brother. Hurreenauth during 
the progress of this litigation died, and is repre- 
sented by his eldest son, the first-named res- 
pondent, and his younger brothers, who appear 
by their guardian. 

The object of the suit is to establish a trust 
of a religious nature against the several res- 
pondents as affecting the lands in their several 
occupations. The suit originally included two 
claims which could not properly be joined, viz., 
a claim in the character of sebedts to establish 
the religious trust, and one founded on the ordi- 
nary right of co-heirs in ordinary joint property. 
On the objection of misjoinder being raised 
by the answers of the defendants the plaintiffs 
yielded to it, and their plaint has in that respect 
been reformed, so that the suit must now be 
regarded as confined to one in the character of 
sebaits, to establish their claim to lands alleged 
to be dewuttur. 

A farther objection was advanced by the 
answers that the plaintiffs attributed a partible 
character to an indivisible property by sueing 
for four-fifths only. The Judge of Beerbhoom, 
admitting the correctness of this view of the 
nature of such property on which the objec- 
tion was grounded, appears to have considered 
the plaint afl one that might be supported by 
attributing to the plaintiffs the character of 
managers. Whether this view of the subject 
i^moved the objection may well be doubted, 
since such a manager has no partible, and, indeed, 
no estate in the lands; and a trust of this 
character should follow ihe general rule, and 
be asserted and established by a suit so fhkmed 
as to decide finally and entirely the matter of 
the claim. Their Lordships, however, regard- 
ing the point as one which does not affect the 
merits of the suit, will proceed to tha consi- 
deration of the case on the merits. 

The plaintiffs state their case thus: By a 
deed of partition executed by the then members 
of the family in the year 1245 of the Bengal 
era answering to the Christian year 1838, the 
trust was established ; the family was then a 
continuing joint family, and, as such, they 
• dedicated a portion of their joint property to 
the service of their gods at Brindobun and 
their family mansion respectively. The alleged 
foundation, therefore, of the trust was the 
common consent so to appropriate their common 
property; and, if this foundation failed, the 
trust would necessarily fall with it 



The plaintiffs state in their plaint that at an 
earlier period, viz., the Bengal year 1229 
answering to our Christian year 1822, a deed 
of partition had been executed by the five 
brothers, who were then all living ; but they 
sought to remove this impediment and primd 
facie bar to their subsequent endowment by 
alleging that the partition was not acted on 
nor designed to be so, being, in truth, a mere 
device of the family to protect its property from 
the creditors of one of its members, Gopeenanth, 
who had become insolvent. 

The answers of the defendant Hurreenauth 
and those claiming under his title, viz., Isaer- 
chunder, the defendant Bose, and the Coal 
Company, on the contrary assert (amongst other 
matters) the validity of this prior deed, that it 
was acted upon, that it was repeatedly established 
by decrees of several court-s of justice, that 
property has been distributed and titles derived 
and enjoyed under it. And they add that it 
was publicly registered. 

Against the deed of 1838 they allege that it 
was not registered ; that it was not stamped ; 
that it had no original character of publicity ; 
that Gopeenanth, an insolvent, is treated under 
it as equally entitled with the other sharers; 
that it makes no allnsion to the previous deed ; 
that it secularizes some property already 
devoted to the gods, and incapable of such 
change or transfer ; tiiat without any assigned 
reason it constitutes the insolvent the sehait, 
and sets up a divided and separate administra- 
tion of trust for one common object ; and for 
these and some other grounds they declare this 
latter deed to be false and fabricated. 

The contest, in the opinion of their Lordships, 
may be decided by declaring to which of these 
deeds effect should be given, for clearly they 
cannot both stand together. 

The objections raised by the several answers 
to the case made by the plaintiffs are compen- 
diously and correctly stated at pp. 53 and 55 
of the record in the form of a statement of 
issues. The first, third, and fourth are those 
on which their Lordships will proceed to declare 
their opinion. A decision on these will ren^r 
it unnecessary to consider the other issues. 
The first, second, and third issues are — 
Whether the case is affected by the law of 
limitation ? 

Whether the partition took effect in 1220 or 
1246 ? 

Whether the disputed villages were given in 
debutter or not ? 

The first issue was found by the Beerbhoom 
Court in favour of the plaintiffs, and by the 
High Court in favour of the respondeuts, the 
defendants. 

As the plaint was originally framed, this 
issue was correctly introduced. When flio 
plaint was reformed and limited to a suit in ifa« 
character of sebaits ^tgainst trustees, limitation 
of time afforded no bar ; the decisions, tberefoe, 
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of both Courts on this issue are formally 
defective ; but, as in both Courts its decision 
involved one on the validity of the trust itself, 
the substantial question was, in truth, considered 
and decided on the merits. 

The third issue involves the second, not 
necessarily, indeed, but as the facts are pleaded 
and presented in this case. 

The plaintiffs do not say that a partition 
once took place, but that the family re-united 
and then made a fresh and operative partition 
of its then joint property, and dedicated a 
portion of that joint property by common 
consent to the service of the gods, constituting 
the land dewuttur. 

The case of re-union and subsequent partition 
is not made by the pleadings, and is unsupported 
by the evidence. 

The plaintiffs' case assumes, and assumes 
rightly, that a valid partition acted on would 
render the second deed inoperative. A Hindu 
family, consisting of persons in this near 
connection, may re-unite; part also may re- unite ; 
and such re-xmited members may impress on 
their united property by common family consent 
such trusts as their law will support; but 
neither of these cases is that before their Lord- 
ships. 

The burden of proof is on the plaintiffs. 
The deed of 1229 has the ordinary legal 
presumption in its favour that it is honest, and 
is, what it purports to be, a deed of partition. 
It is also prior in time. It is prima facie a 
good and operative deed. It cannot be got 
rid of except by the establishment of a case 
by the plaintiffia as part of their proof, which 
involves all the family at that time, including 
tiiose under whom they derive title, in the 
perpetration of a gross fraud. The deed of 
partition is declared by their pleading to have 
been designed for the express purpose and 
object of defeating creditors. It is, however, 
said in the pleadings not to have been acted on. 
It is not clear in what sense this phrase is used, 
unless it be that all outward acts of the &mily 
in acting upon it disguised an inward design 
A variance with that which their actions 
declared. There is the most abundant and, 
indeed, uncontradicted proof that this deed 
was by Hurreenanth and his vendees produced, 
established, and made the subject of various 
decrees. It is unnecessary to state the instances 
of this, which were brought to the notice 
of their Lordships by Sir Boundell Palmer 
la his exhaustive argument. Mr. Field in 
>^7 did not deny that such was the case 
in Bumerous instances; but he answered 
tittt these acts were all the natural and 
..ftemoditated results of the original device; that, 
M ft was a deed to defraud creditors, it would, 
- itf QOiDne, be used as such, and that such proof 
., waoi exdndethe supposition that it might be 
^jflOHfltdered inier se by the members of the family 

•I ftibere writing, working no change of pro- 



perty amongst them. Without expressing any 
opinion upon the question whether a plaintiff 
supporting his case against those in possession 
whom he seeks to evict can be admitted to allege 
the inoperative character of an instrument by 
which his recovery would otherwise be barred on 
the ground of a fraud in its concoction, to which 
all from whom he derives title are parties, — 
their Lordships, treating the question as one 
unaffected by such estoppel, and one simply of 
evidence arising on the facts, have to observe 
that, as all these public acts would equally attend 
the enforcement of an honest and valid deed 
of partition when the estates derived under it 
are assailed or rights deriVed nnder it have to 
be enforced, they furnish of themselves no 
evidence of mala fidesy and should be rather 
ascribed to the character given to the deed by 
the defendants than to that imputed to it by 
the plaintiffs. 

Their Lordships, therefore, are of opinion 
that the issue whether the partition took place 
under the deed of 1229 or that of 1245 should 
have been found in favour of the respondents, 
which finding should, in their Lordships' opinion, 
have been followed by a corresponding finding 
on the third, whether the villages were given 
in debutter or that they were not so given. 

Their Lordships desire to add that their con- 
clusion on the effect of the whole evidence as 
to the subsequent deed does not materially 
differ from that of the Judges of the High Court, 
so far as that Court regarded it as insufficient 
to establish a trust of this character. The 
altered state of the family property, their increas- 
ing expenses and diminishing means, render it 
improbable that the family really deliberately 
resolved and effected that resolution to place 
out of their control, by a legal dedication, so 
large a proportion of their remaining property. 
When it is considered that in this case the 
plaintifib have advanced, as a part of their case, 
that a solemn deed registered and purporting 
to effect a valid partition of their property was 
designed to have no such effect but was merely 
a blind for a covert purpose, their Lordships 
must ask what confidence can a court of justice 
repose in their statement, that one less solemn 
and public, and accompanied by many most 
suspicious circumstances, was designed to be a 
real and effective instrument of endowment, 
assented to by the whole family ? Whatever 
may have been the real intention of some of 
the members of the family amongst themselves, 
a fact almost impossible to discover amongst the 
windings of guile and fraud, purchasers, at 
least, have an undoubted right to bind them, 
by these their public acts, to the fulfilment of 
those obligations which such public acts cast 
upon them. Courts ought not to credit readily 
assertions of hidden and fraudulent intentions 
which made to-day for one purpose may be 
abandoned or denied to-morrow for the asser- 
tion of another and inconsistent one. 
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Their Lordships do not mean to apply the 
above observations to any mere benamee trans- 
action or in any way to shake the authority 
of the nnmerons decisions which have estab- 
lished, between the apparent and the real 
though concealed title, iiiat a benamee trans- 
action devoid of fraudulent design may be made 
the foundation of a decree in a court of justice. 

Their Lordships will humbly advise Her 
Majesty that this appeal be dismissed with costs. 



[N. W. Province Case.] 

Sale of confisecUed property^Rat^coiion by Ool- 
lector — No ground for settmg aside — 

A certa/in landed property was confiscated by 
Oovemment m consequence of the participation 
by the former proprietors w the rebellion of 
1857. It was subsequenily offered for sale in 
auction to the highest bidder unconditionally ^ 
and the respondent was (he purchaser for 
19,000 rupees. Before the sale was confirmed 
by the Collector, another person vniervened and 
offered to take it for 22,000 rupees, and the 
property was accordingly made over to him. 
In a suit for possession by the former pur^ 
chaser, the appellant contended that the ratiflca^ 
tio7i of the Collector was one of the conditions 
of the saie. 

Held (affirming the jud^menJl of the Courts 
below) that ike raUfi^coHon of the sale by the 
OoUechr wm not one cf ths conditions ^ of sale 
in the eiroumstanoes of ike case ; thai, evmi 
assuming thai such a condUien attached to the 
sale, the appeUant was bound to show ihat the 
r^usdt by the Collector was for non-observance 
of some of ihe express conditions of the sale ; 
thai, as the subsequent purchaser was one who 
purchased with notice of previous sale, the 
same equity attached against him as against 
Oovemment ; that ihe suit could not be defended 
on the ground of an act of State, becattse it did 
not reiate to ihe functions of Oovemment; and 
that in a sale, the Oovemment was exactly in 
the situation of an individual selling his pro- 
perly, and, when the property washnocked down, 
ihe relation of vendor and vendee existed between 
the Chvemment and ihe highest bidder. 

Judgment of the Lords of the Judicial Com- 
mittee of the Privy Cwincil on the appeal of 
Sheo Lall Bohra v. Sheikh Mahomed from the 
High Court of Judicature, North-Western Pro- 
vinces, Agra, delivered December 9th, 1869. 
Present 

Lord Chelmsford. 
Sir James W. Colvils. 
Sir Joseph Napier. 

Sir Lawrsncb Peel. 
This being a case in which no one has 
appeared on Uie part of the respondents, their 
LK)rd8hips have felt it to be their duty most 



anxiously to consider it, in order to see whether 
any sufficient grounds existed for the reversal 
of the judgment. They are unable to oome to 
any other conclusion than that the judgment 
must be affirmed. 

This was a suit for possession by establish- 
ment and declaration of right of 1 ,662 acres in 
the mehal of Thannah Bhowan, which was pro- 
perty confiscated by the Oovemment in conse- 
quence of the participation by the former pro* 
prietors in the rebellion of 1857. 

It was suggested to the Government that this 
property might be put up for sale ; and Mr. 
Colvin, who recommended this, proposed, in 
order to prevent the possibility of any of the 
rebels or of any of tiieir relatives becoming 
purchasers, that it should be put up in one 
entire lot. This suggestion was adopted by the 
Collector of Moozuffemugger, who, in a letter 
to the Commissioner of the Meerut Division, 
said, ^* Mr. Colvin's note so fully details how 
^ imperfect partition has been made, that 
' nothing is left for me to explain. All the 

confiscated patches have been accurately 
' defined and formed into one puttee. It has 
^ not been thought necessary to make a regular 

* butwara or perfect partition, although that 
^ could be done if necessary ; for all practical 
^ purposes the separation of the scattered 
' confiscated parcels is complete, and the whole 

* can now be put up for sale with the prospect 
' of some wealthy outsider buying it in. Had 
'* the confiscated patches not been divided off 
' and then sold, the probability is the relatives 
' of the rebels would have purchased the lots. 

* Bven now there is a fear of the relations 

* buying in the property * ism furzee.' This 
^ will be guarded i^ainst as far as I am able.'* 

These extracts from the correspondenoe are 
for the purpose of showing that the attention 
of the Government was at the earliest period 
called to the propriety or expediency of 
preventing rebels becoming the pureluuwrs 
of this property. But the Government did 
not adopt that view; and, in a letter from 
the Secrotary of the Sudr Board of Revenue 
to the Secretary of the Government, of th* 
12th January 1864, the Secretary of the Sudr 
Board says, *^ The Board in recommending the 
'* proposal for sale remark that, as the puttee 
*^ is intermixed and some of the rights (as ip 
^ wells) joint, and the responsibility common 
^ with the other puttees, it will be inexpedient 
*^ to place any restriction on ihe competitiom 
'' of the resident brotherhood, even though 
" connected with the ex-proprietors. A stranger 
*' may find it difficult to s^ain effective posses** 
'* sion, and besides the Government need noi 
^* lose the chance of a higher price from unres* 
" tricted competition." 

A sale to this effect was sanctioned by Om 
Lieutenant-Governor. The Under-Seoretarj te' 
the Government, writing to the Secretary «f 
the Sudr Boa^ on the 16th February 1864^ 
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says, "The Lien teuant^ Governor has been 
^^ pleased to sanction the sale of the confiscated 
** lands ... as therein detailed.*' 

This was followed by an order of the Revenue 
Conrt, dated the 14th March 1864, which 
direets " that the auction be knocked down to 
^' whoever bids the highest, no attention being 
** paid as to whether he be a rebel or not ;" and 
then a notice was issued, following upon that 
order, in these terms: — "Whereas, in accordance 
** with the sanction of the Commissioner, No. 74, 
'^ dated 12th March 1864i,conyeying the sanction 
** of the Government, the auction-sale of the pro- 
" perty situated in the town of Thannah Bho- 
**• wan, in Pergunnah Thannah Bhowan, eonfis- 
" cated by Government for rebellion, and as 
*' detailed at foot, will be held on the 20th 
** April 1864, it is hereby notified that who- 
**' soever may wish to purchase should present 
^* himself at Moozufiemugger and do so. More- 
" over, that the auction-purchaser will have to 
'* abide by the conditions of the auction, and 
" that the auction-sale will be knocked down 
*' to whichever party gives the most. No 
** attention will be paid as to whether the 
" purchaser is a rebel. Whoever chooses may 
** purchase.*' 

Of course, that was notice to all the world 
t^t anybody, whatever he might be, whether 
rebel or not, going into that auction-room might 
become a bidder for, and the purchaser of, 
this confiscated property. Accordingly, an 
agent of the respondent appeared in the auction- 
room and bid for him, and, after oonsiderable 
competition, was ultimately decided to be the 
^ highest bidder, and the lot was knocked down 
to him upon his bidding of 19,000 rupees. 

He then sought to have that sale perfected. 
He deposited the sum of 2,060 rupees, and 
desired to complete the purchase, when he was 
met by an objection that the sale net having 
been ratified by the Collector another person 
bad come forward who had offered a larger sum, 
32,000 rupees, and, therefore, that the sale to 
ibe riespondent would not be carried ont. 

The right to refuse to complete the sale is 
tended on a memorandum at the foot of the 
statement of the biddings in these terms: — 
" ^is auction has been knocked down to Moul- 
**vie Sheikh Mahomed, the son of Moulvie 
" Ahmed OoUah, resident of Thannah Bhowan, 
** through Katim Ally, on the 20th April 1864, 
** on the condition of its being ratified by the 
'♦CWlactor.'^ 

She principal question in this case is whether 
lie iwtlfication of the sale by the Collected was, 
oiFiQOidd be made, a condition of the sale. It 
iviufoirtunate in this case that, we have no 
Midenee at all of what the conditions of sale 
vwe ;but, according to the opinion of the Judge 
tfT'-tlio District Court and also of the High 
CbttF^ftia, which is sought to be imposed as a 
i MPJ mo ii, was no part of the original conditions 



The Judge of the District Court said, " The 
" notice declares that the property shall be sold 
<< to the highest bidder, subject to the condi- 
" tions of sale. What those conditions were 
" does not exactly appear, but no proof is 
" adduced that the confirmation of the sale by 
** higher authority was one of them.'* And the . 
High Court was of opinion that, *' inasmuch as 
'* the Collector, with the sanction of the supe- 
^' nor authorities, made it a distinct condition 
** of the sale that the property should be sold to 
'' the highest bidder, and that the considera- 
" tion as to whether he was a rebel or not 
" should not affect his ri^ht to purchase, the 
" Government were not at liberty, subsequently 
*' to the sale, to disapprove of and annul the 
'' sale on the grounds stated ; that the 
** Government, like any other seller, might 
" impose whatever conditions it pleased in refer- 
" ence to property which it offered for sale 
" prior to the sale ; but when it had expressly 
" stated that it would not allow a particular 
" objection to operate, it was not at liberty 
" snbseqnently to the sale to impose a condition 
" on the sale not only novely but directly at 
" variance with the terms under which it offered 
" the property for sale." 

Their Lordships apprehend that, looking at 
the terms of the memorandum, the words " on 
the condition of its being ratified by the 
Collector" must be qualified in this manner, — 
that, supposing the conditions of the sale have 
not been complied with, then the Collector 
might recuse to ratify it; but to hold it to have 
be^ in the power of the Collector to refuse to 
ratify the sale because the purchaser was a 
rebel would be a determination utterly repug- 
nant to the terms and conditions upon which 
according to the public notice, the sale was to 
be conducted. 

Evan assuming, therefore, that the appellant 
is right with regard to the ratification of the 
Collector being a condition which attaches 
upon the sale, he was bound to show that the 
refusal to ratify the contract was by reason of 
the non-observance or the non-performance of 
some express condition of sale. 

Under these circumstances the suit is brought 
virtually for specific performance. In conso- 
quence of the contract in the auction-room, an 
equity arose against the Government, which the 
party seeks by this suit to enforce. 

Now, inasmuch as Sheo Lall pretends or 
assumes to be the purchaser of this property, 
it was impossible that such a suit could be 
instituted without making him a party to it» 
and he might have shown that he was a 
purchaser for valuable consideration without 
notice, and, if that had been the case, he would 
have been dismissed from the suit. But it 
appears clearly that he had notice of this 
purchase by the respondent, because, in a 
petition which he presented to have his ofier 
aqcepted and the property conveyed to him, 
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he said, '^Whereas the auction-sale of the town 
" of Thannah Bhowan, the property of rebels, 
** and confiscated by Government, was yesterday 
** sold for Rapees 19,000, and that as yet the sale 
" has not been ratified and that the property 
" will admit of a higher price, I, prior to the 
'^ ratification of the former aaction, present 
*^ this application to the extent of Rapees 22,200, 
'* and solicit that, if the anthorities deem it 
" advisable, the property be bestowed on me 
" for that^nm." He is, therefore, a purchaser 
with notice, and the same equity attaches 
against him as against the Government. 

It has been said that this suit could not be 
instituted by the respondent, inasmuch as 
what was done was an act of State, which 
could not be called in question. The meaning, 
as their Lordships understand it, of an act of 
State is something which appertains to the 
functions of Government. Suppose, for instance, 
any question had arisen with regard to the 
propriety of confiscating the rebels' property, 
that would have been an act of State. Probably 
the determination of the Government to sell 
that confiscated property might also be treated 
as an act of State, but in the sale the Govern- 
ment was exactly in the situation of an individual 
selling his property by auction ; and, when the 
property was knocked down, the relation of 
vendor and vendee existed between the Govern- 
ment and the highest bidder. 

It is impossible, therefore, to say that this 
suit was not properly brought against the 
Government. It is to be regretted that the 
Government should have brought itself into 
the position of having sold to a person who it 
appears is likely to create some dissatisfaction 
and provoke hostile feelings in the district. 

The Government no doubt acted from the 
best motives and according to the best judg- 
ment they could form as to the most advan- 
tageous mode of selling the confiscated property, 
and their Lordships can only hop>e that they 
will be able to protect the subjects in the 
district from the danger to which they seem to 
be exposed from the character of the person 
whom they have permitted to become a 
purchaser. 

XJndw these circumstances th^r Lordships 
can do nothing more than affirm the decree 
and dismiss the appeal. 



OFFICIAL PAPERS. 



Enhahgekent op Salt Duty. 

Proeeedinga qf the Madras Oavenvmmt, Eevenue 
Depaiimeni, 6^ February 1868. 
Bead the following letter from the Secretary to the 
BoMrd of Revenue, to the Secretary to Govern- 



ment, Revenue Department, Fort St. George, 
dated Madras, 5th December 1867, No. 7,857 .— 

I am directed by the Board of Revenue to 
acknowledge the receipt of the Order of €k)vern- 
ment, under date 9th September 1867, No. 2,113, 
communicating to the Board for report a circular 
from the Secretary to the Government of India, 
in the Financial Department, dated 27th June 
1867, No. 977, requesting that the Government 
of Madras will take into consideration the existing 
rate of Salt duty in the Madras territories with 
reference to the question of raising it to the level 
of the duty in Ben^ or to a more limited extent, 
and desiring that, m deciding upon the question, 
the condition of the people, especially of the lower 
classes and the comparative wages of labour, be 
duly considered. 

2. The salt monopoly was established in the 
Madras Presidency in 1805, and the price of salt 
was then fixed at 9 annas and 4 pies per Indian 
maund of 82f lbs. (or '17 of a penny per lb.). 
In 1809 the rate was raised to 14 annas per 
Indian maund (or '25 of a penny per lb.), and the 
sales for home, inland, and foreign consumption 
immediately fell from lbs. 306,231,223 to lbs. 
235,244,983; and though in 1810-11 the sales had 
reached lbs. 273,172,111, they never again toached 
lbs. 306,000,000 until 1820-21, when the sale-price 
was again reduced to 9 annas and 4 pies per 
Indian maund, and lbs. 396,398,263 were sold. In 
1825-26 the sales were upwards of lbs. 419,000,000 ; 
but on the price being raised to 14 annas per 
Indian maund in 1828, the sales again decreased, 
falling as low as lbs. 293,201,115 in 1832-33, and 
rarely being in excess of lbs. 350,000,000 up to 
1844, when the price was raised to Rupee I and 
Annas 8 per Indian maund. This latter rate was 
put in force under the orders of the Government 
of India, when the inland transit duties were 
a1x)li8hed, but was strongly protested against by 
the Madras Government, who were of opinion 
that ** a sudden rise in the monopoly price to the 
" extent of 10 annas per Indian maund would 
*• have most serious influence on the home and 
" inland trade, and would be an inducement to the 
" inhabitants to procure salt illicitly, or to use the 
" unwholesome earth-salt, which is easily procur- 
" able in every district." 

3. On receipt of this protest the late Honourable 
Court of Directors overruled the order of the 
Supreme Gk>vemment, and reduced the price at 
which salt was to be sold from Rupee 1 and Annas 8 
per Indian maund to 1 rupee, pointing out that, 
whenever the price had o^n raised in former 
years, a considerable falling off in the consump- 
tion had invariably followed, and that the decrease 
in sales must have been occasioned ^* either by 
" the mass of the people restricting their consump- 
" tion within the narrowest possible limits, or, 
" what is more probable, by the poorer classes 
" having recourse for this necessary of Ufe to 
" illicit sources, or to the manufacture of an un- 
*' wholesome and inferior salt whidi may easily 
" be prepared from the saline earth common in 
"the country." 

4. The increase of price from 14 annst to 
1 rupee per Indian maund (or from *25 of a peniQF 
per lb. to '29 of a penny per lb.) does not seem to 
nave had any marked effect on the consumption^ 
for it steadily increased each year up to 1850«-4l, 
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when it nearly reached lbs. 41 9,000,000, at which 
it had stood twenty-five years previously. 

5. After a consideration of these statistics the 
Board can come to no other conclusion than that 
the old rates of duty on salt had a very serious 
effect in restrictiug the consumption of the 
article, for it is impossible to suppose that from 
natural causes the consumption of the people 
should be the same in 1835 and 1850, when the 
large increase of population which had taken 
phwe in the interval is taken into account. 

6. The statistics of the last fifteen years are, 
however, much more re-assuring. The gross 
quantity of salt sold duriug the" five years between 
1851-52 and 1855-56 was on the average upwards 
of 485 millions of pounds, and the average sales 
between the latter year and 1860-61 were nearly 
540 millions of pounds. In the year 1859 the 
price of salt was again raised to Rupees 1-2-0 per 
maund, (-33 of a penny per lb.,) and in 1861 to 
Rupees 1-6-0 ('40 of a penny per lb.) and Rupee 
1^0 (-44 of a penny per lb.,', and again, recently 
in 1866, to Rupees 1-1 l-O (-49 of a penny per lb). 
The ^oss quantity of the article sola in each 
year is noted below, from which it would appear 
that the large increase of taxation which has taken 
place has not materially affected the consumption, 
though the sudden increase of price in 1861 
had the effect of reducing the sales of the year 
1861-62 by upwards of 20 millions of pounds below 
the average sales of the previous five years : — 
Average gross annual sales from lbs. 

1851-62 to 1855-66 486,766,308 

Do. from 1856-57 to 1860-61 539,948,818 

1861-62 519.416,887 

1862-63 544,643,383 

1863-64 564.350,811 

1864-65 596,795,985 

1865-66 664,788,598 

1866-67 613,722,733 

The reduction was but temporary, however, as 
the sales of 1 862-63 were nearly 5 million pounds 
in excess of the average sales of the five years 
ending in 1860-61. Since the latter year there 
has been a steady increase in the quantity sold, 
each year up to 1864-65, and the increase in 
1865-66 was unusually large owing to the quan- 
tity exported by sea (on wnich no duty is paid) 
having risen from a little over 41 million pounds 
in 1864-65 to upwards of 112 J million pounds in 
1865-66. The falling off in the quantity sold in 
the past official year 1866-67 was not occasioned by 
the increase in the price, but was chiefly owing to 
the export sales having fallen again to 31 million 
pounds. 

7* The average consumption of the population 
may be approximately arrived at by takmg into 
.aoooont only the home and inland sales of salt 
•and excluding the foreign sales, the sales to the 
Freoeh Grovemment, and the sales for exportation 
Ofar sea. Accordhig to this calculation, the 
eouimmtion of the people was 13^ lbs. per head 
in 1850-51« whereas tne average consumption 
dnviDg the five following years at the same rate of 
popolfttion was 15^ lbs. per head. In 1866-57 
ihepopulation was found to have increased by 
. Jfiiny a million, and the consumption of that year 
jottTOuew rate of population) was only 13 lbs. 
'•mr Mid^ The average annual consumption of the 
^Jl^urs ending in 1860-61 on this rate of popu- 
"Wwi was, however, 15^ lbs. per head. By the 



census of 1861-62 the population was found to have 
again increased by nearly 2 millions, and the o<m- 
sumption in that year, calculated on the new rate 
of population, was 16j^ lbs. per head. In 1862-63 
on the same population it was 16 |1 lbs , and in 
1 863-64 Um,. 1 7i^. In 1 864 -65 it was lbs. 1 1 8^ ; in 
1865-66, lbs. 19; and in 1 866-67 lbs. 19. The census, 
was taken in May last, and the returns are not 
yet complete; but supposing the rate of increase 
to have been the same during the past five years 
as it was on previous ocx^asions. the popula- 
tion must now be about 26 millions, which would 
reduce the rate of consumption in 1866-67 to lbs. 
18 per head. This rate, however, is a very large 
increase over the rates of previous years, and is 
little below tlie rates of consumption in countries 
where the article is untaxed, the consumption of 
salt in England being estimated at 22 lbs. per head, 
and in Prance at 19 J lbs. per head. 

8. The explanation of this apparent anomaly is 
that the so-called home and inland sales do not 
in reality represent the consumption of the homo 
and inland districts of the Presidency, for a very 
large proportion of the salt finds its way to the 
Central Provinces and to the territories of Mysore 
and Hyderabad. By the recent census of the 
former provinces the population was upwards of 9 
millions, and the population of Mysore is certainly 
upwards of 5 millions, while that of the Hyder- 
abad territories must be nearly double that number, 
and it may thus perhaps be fairly estimated that 
about 10 millions of persons resident without the 
limits of the Madras Presidency obtain their salt 
supply from the Madras Salt Depdts. Should this 
estimate be correct, the total consumption of the 
year 1866-67, being nearly 576 million pounds, 
would be divided among 36 millions of people, 26 
millions of whom are resident within the Madras 
Presidency, which would give a consumption of 16 
lbs. per head. Another mode of estimating the 
proportion of the salt which is only nominally sold 
for consumption within the Presidency is to deduct 
from the " sales for other districts" such Quantity 
as is exported over the frontier ; this is well known 
to be the case in regard to the whole salt sold for 
other districts, in Ganjam, Yizagapatam, Godavery, 
Kistna, Nellore, South Canara, and Malabar, and 
at least one-third of the salt sold for " other dis- 
tricts" at the Madras Salt Depdts is exported to 
Bangalore and Mysore. On this calculation it will 
be observed that, of the nominal quantity sold for 
consumption within the Presidency, 191 ,160,246 lbs. 
are exported, leaving only 384,503,205 lbs. for the 
consumption of the 26 millions of inhabitants, or 
an annual consumption of only 14 lbs. per head. 

lbs. 



Ganjam 

Yizagapatam . 

Godavery 

Kistna 

Nellore 

South Canara. 
Malabar ••• .. 
Madras ... 



66,642.213 

90,926 

154,121 

38,748,260 

30,676,032 

12,970,450 

7.797,805 

34,080,439 



Total...l91,160,246 
9. Any calculation of this description, however, 
whether based on an estimate of the population of 
the foreign districts supplied or upon the probable 
quantity of salt nominally sold for inland districts 
which is exported beyond the frontier, cannot bo 
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coQsiderod very reliable ; but supposing that 18 lbs. 
per head is the lowest rate of consumption which 
woald show that the rates of daty on salt did not 
act as a prohibition on its consumption, it may be 
safely asserted that that rate has not yet been 

generally reached throughout the Madras Presi- 
ency, and that, therefore, any proposal to increase 
the present rate of duty mast be approached with 
great caution, lest it should result in a larK^y- 
decreased consumption and lead to a reduced 
revenao. Abundant evidence has been shown by 
the fluctaation in the salt sales which took place in 
the first half of the century that any increase of 
price had a direct and serious effect on consump- 
tion, and though the improved condition of the 
people owing to reduoed assessments, combined 
with increased prices, has enabled them to bear 
the recent augmentation of tax without any sen- 
sible diminution of consumption, still it is by no 
means certain that these augmentations have not 
been the means of preventmg a» t/ncrease of eon- 
sumption. We find that in 1850-51 the consump- 
tion, according to the home and inland sales, was 
13 lbs. per he^, and in 1856-57 was still at the 
same rate ; but between that year and 1860-61 it 
rose to 15f lbs. per head, or increased by seventeeu- 
and-a-half per cent. This was doubtless owing to 
the improved condition of the people, owing to the 
liberal policv which was inaugarated in 1853' in 
reg^ard to the land assessment, and to the rise 
which had aJreadv taken place in the prices of all 
agricultural proauce. As this policy has been 
steadilv continued, and as prices are now double 
what they were ten years ago, it might be fairly 
inferred that, had no cause operated to impede the 
consumption of the full quantity of salt required 
by the population, the rate of consumption daring 
the six years ending with 1866-67 would have risen 
by twenty-one per cent., and the rate should now 
bo 18 lbs. per head instead of 14 lbs., or, at the oat- 
side, 16 lbs. 

10. The condition of the people generally has 

no doubt greatly 

Note. — In 1855-56 the gross improved oi late 

revenues from land, Ac., were years. No better 

£4,683,480, while in 1865-66 evidence can be 

thoy were £6,331,712. adduced of this 

than the enor- 
mously increased burden of taxation which they 
now bear. In this improvement the labouring 
classes have participated, though probably not to 
the same extent as the other classes of the popula- 
tion. Agricultural labourers are, as a rule, paid 
in grain, and such w^es have not materi^ly 
increased of late years. Money wages have risen 
from 50 to 100 per cent., but they are the exception 
and prevail chiefly in the seaports and places 
where Europeans reside or transact business. 
A^inst the nse in the value of labour must be set 
on the enormous increase in the price of every 
commodity, whether a necessary of life or a luxury. 

11 . On the whole, the Board are of opinion that, 
while the condition of the poorer classes has 
improved and is improving year by year, it would 
be very impolitic and hazardous to increase taxes 
which, like the Salt-tax, fidl with peculiar severity, 
relatively, oil them. As already observed, up to 
1859-60 the price of salt was Rupee 1 per Indian 
maund ; in tnat year it was raised to Rupees 1-2-0 ; 
in 1861 it was increased first to Rupees 1-6-0 
and then to Rupees 1-8-0; and in 1866 it was 
raised to Rupees 1-1 1-0. Thus within the last ten 



years the price of salt has been raised sixty por 
cent., and the salt revenue, which in 1855-56 was 
Rupees 54vl4,000, was Rupees 101,27,000in 1865-66. 
It thus appears that taxation has kept pace with the 
increasea prosperity of the people. 

12. The Board do not hesitate to say that any 
attempt to assimilate the rate in Madras to that 
in Bengal would be ruinous, and would be most 
unjust, as ignoring the vastly heavier incidence of 
the land-tax in t£s Presidency. 8alt also is an 
absolute necessary of life, and humanity dictates the 
imposition of the lowest tax on it, which the neces- 
sities of the State will permit. The present rate 
of duty is from twelve to fowteen hundred per cent* 
oh the cost of production, and, though it may be 
true that the duty represents the v^ue of only a 
few days' labour in the year, it must be remem- 
bered that the cost of the article is enormously 
enhanced to the consumer by the expense of 
carriage from the coast, where alone it is procur- 
able. The railways now open only affect a few 
districts and elsewhere, though the communica- 
tions are being improved as &st as the limited 
means of Gt>vernment permit, their condition over 
a large portion of the country is still a reproach to 
our administration. 

13. The consumption of salt during the last 
sixty years has only about doubled, but in that 
interval the number of consumers from the ordi- 
nary increase of the population and the opening of 
fresh markets for the article has undoubtedly 
hardly done less. In the interval, however, the 
salt revenue has increased nearly six-fold. These 
figures seem to the Board conclusive as to the 
impolicy of raising the Salt-tax ; they show, in fact, 
that it IS now on the verge of the limit repressive 
of consumption. The effect which the Bengal rate 
of duty, if imposed here, would have, has been 
practically demonstrated in Ganjanu The late 
Collector of that district in his letter, dated 13th 
April 1866, No. 443, which was submitted to 
Government with the Board's Proceedings dated 
26th June 1866, No. 4,347, showed that in the year 
1863-64, when an enhancement of the duty had led 
to a decrease of lbs. 4,772,000 in the Cuttack salt 
sales, the quantity sold in Ganjam for the provin- 
ces where this reduction of consumption had 
occurred was augmented in that and the following 
year by lbs. 9,182,674, so that the population 
affected by these transactions consumed lar more 
largely than before, and a clear gain of Rupees 
44,400 accrued to the General Revenue. It should 
be borne in mind, in noting these remarkable 
results, that the decisive effect of an*enhancement 
of price in these quarters of the empire is attribut- 
able to the enormous cost at which salt is carried 
from the coast to the Central Provinces, which 
leaves so narrow a margin for profit that even a 
slight increase of price becomes a matter of import- 
ance. A cart-road from the Ganjam pans has been 
completed to the limits of the district on the bor- 
ders of Bead, and in the direct line from Sumbul- 
pore, but no steps have been taken, the Boards 
believe, to continue it beyond the limits of this 
Presidency. 

14. In conclusion, I am to observe that it 
appears to the Board to be very questionable 
whether the Madras Presidency can fiurly be looked 
to for an augmentation of the Imperial finances. 
The Board believe that the people of this Presi* 
dency are now more highly taxed than those of 
other parts of India. The Board have not before 
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them tho Imporial statistics of recent years, but they 
find that iu 1859-60 the area of tho presidencies 
and proviucos under British administration was 
about a million square miles and the population 
about 140 millions, and in the same year the gross 
revenues derived from land, salt, and abkarry 
were respectively about 19 millions, 3 millions, 
and 1^ millions sterling. Thus throughout India 
each square mile paid, on the average, £19 as land 
revenue, and the taxation of the whole population 
was about 2s. 3tZ. per head for land revenue, 6(i. 
per head for salt, and about 2^d. per head for 
abkarry. In the same year tho Madras Presi- 
dency was about 130,000 square miles in extent, 
the land revenue and the abkarry and salt taxes 
(for consumption within the presidency) produced 
respectively about 4 millions sterling, £300,000, 
and £500,000. The population was about 23 
millions. Thus for each square mile of area 
about £31 was paid as land revenue on the aver- 
age, and the population paid about 3«. 6d. per head 
as land revenue, S}d. as abkarry tax, and t>id. 
per head as salt tax. It will thus bo seen that in 
1859-60 the people of Madras were more highly 
taxcMl than those of many other administnitions, 
and since that date tho public burdens have been 
very seriously augmented in this presidency by 
the various enactments authorizing local taxation 
for certain local charges. The Board hope, there- 
fore, that before proposing any exceptional altera- 
tion in tho present taxation of the Madras Presi- 
dency for the benefit of the Imporial finances, it 
will be clearly asccrtain- 



* See Memorandum by 
Mr. Massey, attached to 
the letter from the Secre- 
tary to tho Government 
of India to this Govern- 
ment, dated 1 9th Septem- 
ber 1867, No. 2,823. 



ed that no other admi 
nistration is so well able 
to make a special contri- 
bution for this purpose. 
The Board trust, how- 
ever, that tho recent 
determination* to re- 
hnposo the income tax will render it altogether 
unnecessary to interfere with the existing rate of 
taxation upon salt in Madras. 



Order thereon, 6th February 1868, No. 337. 

The Government concur in the opinion express- 
ed by the Board that any increase in the GovCTn- 
ment-seUing price for salt is to bo deprecated 
even in the interests of the State finances. They 
observe that, in addition to the arguments stated 
hy the fioard, a very strong one may be deduced 
from the extent of the sea-board of this Presidency, 
«nd the immense facilities thereby afibrded for 
iBidt manufacture, which can only be effectually 
<!itt(^ed, except at a most disproportionate expen- 
«litoe of money, by keeping the Government 
fiwJttopoly price at a moderate level, and so reduc- 
^ the margin for illicit gains below what will 
' «iar the risk involved. 

i The letter from the Government of India 
wftbe answered in accordance with the above 

(True Extract.) 
(Signed) W. HUDLESTON, 

Secretary to Government' 



Revenue Depabtment, 

FoBT Saint George, 

6t1i February 1868, 



No. 338. 
No. 122. . 
To 
The SECEETAaY to the Goveenment op India, 
Financial Department 

, ®^?»~:^,^^^'r6^*^ecl<>o^eplytoyourcircularletter, 
dated 27th June 1867, No. 977, referring for con- 
sideration the question whether it is advisable to 
raise the Government price of salt in Madras to 
the level of the duty in Bengal, and requesting that 
the grounds for any adverse opinion may be fully 
stated. ^ 

2. In the comparative statement of existing 
rates of duty, given in paragraph 4 of your letter, 
that prevailing in Madras is entered as Rupees 
1-8-0 per Indian maund, and the same for Bombay. 

3. The Government-selling price for salt in this 
Presidency is Rupees 1-11-0 per Indian maund, to 
which it was raised from Rupees 1-8-0 by Act XIX 
of J 866, the object, it is inferred, being to make 
the " duty'' the same as in Bombay imder the excise 
system of t-axing private manufacture, the cost 
■price of tho salt manufactured here for Government 
being between 2 and 3 annas a maund including 
all charges, so that 

Soiling price. Cost price Ihity. 

Rupees 1-11-0 minus Rupees 0-3-0 = Rupees 1-8-0. 

4. The question now raised was referred for the 
opinion of the "Board of Revenue, whose reply is 
forwarded for the information of His Excellency 
tho Governor-General in Council. 

5. The Board Cjjme to a decided conclusion as 
to the impolicy o^ raising the duty, arguing that 
the facts adduced show that it is already on the 
verge of the limit which is repi-esdve of conavmp' 
tioiu 

6. They show that in 1859-60, which is tho 
latest year for which th'by have the necessary 
statistics, the rate of tho salt tax per head of popu- 
lation was in this Presidency 5JcZ., while it was 
only 5(Z. on the average of all Inciia. 

7. They also show from recorded facts that in 
past years any increase of price had a direct and 
serious effect on consumption, and that, although 
both consumption and revenue have advanced not- 
withstanding an increase in the duty, it is more 
than doubtful whether the rate of advance has not 
l^een checked by the higher selling price. 

8. In 1850-51, the sales for " home and inhind" 
eonsumption were at the rate of 13 lbs. per head of 
the population. In 1856-57 it was at the same rate, 
the price. in both years being Rupee I per maund. 
By 1860-61 it had risen to 16^ lbs. per head not- 
withstanding that the price had been increased to 
Rupees 1-2-0. 

9. But in 1861 the price was raised first'' to 
Rupees 1-6-0 and then to Rupees 1-8-0, and,' in 
1866, as above stated, to Rupees 1-11-0, and tho 
result is that in 1866-67 the " home and inland" 
sales had fallen to the rate of only 14 lbs. per 
head of population, notwithstanding that circum- 
stances generally were in favour of a continued 
advance from the extension of railways, improve- 
ment of roads, and high prices obtained for 
produce. The latest comparative statements of 
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a -D ^„ onnAin revenue show that there is a 

to a^sroSS --idfable falling off* in 
w cfxou A^^^xuw^i ^j^Q g^j^ revenue of the cur- 

rent fusly, as compared with 
the preceding one down to the eamo date. 

10. These are very significant facts, and the 
Board adduce the evidence obtained from the 
increased sales and revenue in Ganjam when the 
duty was raised in Cuttack and the demand was 
consequently transferred to the cheaper market, 
as proving that the public finances actually bene- 
fitted by the cheap salt superseding the dearer 
article. 

11. There is an additional argument against 
increase of duty in this Presidency derived from 
its extensive sea-board, and the enormous facilities 
thereby afforded for illicit manufcwjture, to which 
the Board do not allude, 

12. This Presidency has at least 1,000 miles of 
coast, embracing numerous localities offering every 
possible facility for making salt surreptitiously in 
email quantities by solar evaporation, without the 
possibility of Government preventing it except at 
an immensely disproportionate cost in money, (to 
fiay nothing of the demoranzation of the people 
by organized smuggling,) unless tlie Government 
remove the inducement by making the illicit gain 
inadequate to cover the risk. They can only do' 
tlus by keeping their own selling price moderate. 

13. I am directed to state that tuis Government 
entirely concur in the view expressed by the Board 
of Bevenuo. They are not prepared to say that a 
small incroaso in price would at ouco reduce con- 
sumption, or might not benefit the revenues 
immediately in some measure ; but they are satis- 
fied that the rate ofprogi'esa now existing would be 
still more injuriously affected than it has already 
been, and that the ultmiateeffoct would be disadvan- 
tageous to the finances of thecountry. In fiict, they 
deem it well deserving of consideration whether 
a rcdudion in the Ben^ rate would not probably 
be a far more benefici^ measure for the Imperial 
finances than an increase in the Madras rate, to 
say nothing of the vast difference in the effect that 
would be produced on the people. 

14. Salt is a necessary of life everywhere, but 
it is far more essentially so in a country where the 
bulk of the people live mainly on a vegetable diet, 
and yet it appears that at present in Madras, 
notwithstandmg its lower rate of duty than Bengal, 
the quantity consumed per head of population is 
only about two-thirds of the average consumption 
in £Rgland. 

15. Tliifl Government entertain a very strong 
feeling as to the political morality of taxmg such 
an easily and widely produced necessary of life as 
salt. They consider that the measure can only be 
justified by proving that the benefits secured to 
the tax-payers by the revenue derived from the 
tax far more than counterbalance the burden 
imposed on the community, and from this point of 
view the first consideration should be whether a 
reduction in the higher rates of duty would not 
tend to increase consumption to an extent that 
would sensibly promote the health ^id comfort of 
the people without seriously reducing the revenue 
and embarrassing the finances. 

16. But even if doubt bo entertained whether, 
under the Bengal system, the community generally 
or only the importers would benefit by a reduction 
of duty, there can be no doubt that under the 



monopoly system in force in this Presidency any 
increase in the Government'-selling price immo* 
diately produces and affords a2wtma/ac*ei*easouablo 
ground for a ffw larger increase in the retail jirico 
by the wholesale purchasers frorft Government, 
thus tending to check consumption ; and even in 
the interests of the finances only, this Government 
have no hesitation in deprecating the suggested 



measure. 



I have the honour to be, 
Su-, 
Your most obedient servant^ 
(Signed) W. HUDLE8T0N, 

Secretary to Crovemjneni, 



Memorandvm by ike ActU^g Bevcnue Secretary' on 
tlve proposed increase of the Salt DtUy. 
In reply to the query of Government whether 
the duty on salt might not be slightly enhanced 
without diminishuig consumption or interfering 
with the natural increase of consumption, tho 
Board of Revenue adhere to thdr former opinion 
that, though tho recent increases of the salt duty 
had not sensibly diminished the confiumption of 
salt, they had possibly prevented on increase of 
consumption ; tnat tho present salt tax is on tho 
verge of the limit repressive of consumption ; and 
that, therefore, it is hazardous and impohtic to raise 
the duty. 

2. The Board submit the opinion of several 
Collectors of districts on the subject, the great 
majority of whom are of a different opinion from 
the Board, thinking that an increase of the price 
from Rupees 1-11-0 per maund to Rupees 2 per 
maund would not in any way affect consumption, 
and would not limit tho natural increase of^ con- 
sumption incident to an increase of population. 
Mr. Minchin and other officers pointr to improved 
communication having already, in fact, reduced the 
price of salt to the great bulk of consumers, and 
express their opinion that the annual advance 
which is made in this direction in all parts of the 
country will insure no loss to the general body of 
consiimers by a small increase of price. 

3. At tlie same time it must be borne in mind 
that the home consumption of salt in the Madras 
Presidency is not as high as it ought to be, and 
there is very little doubt that in all coast districts 
whore smuggling is easy and difficult of deteotion,a 
large quantity of smuggled salt is annually con- 
sumed. An mcrease in tho duty will render this 
practice still more general in these localities, and, 
were the (question a local one only, it would bo 
very questionable policy to increase the rate of 
salt duty. Indeed, in the present state of 
consumption, it is doubtful whether a reduction in 
the duty would not, as in other countries, lead to 
a largely increased consumption and an increased 
I'e venue. This has been the invariable effect, it is 
believed, of every reduction of taxation on neces- 
saries in Great feritain. Between 1840 and 1844^ 
when the sugar duty was 25«. per cwt., the 
average consumption was 16 lbs. 5 oz. per head 
and the average revenue under 5 millicms} 
whereas l>etween 1855 and 1859, when the dxjity 
was 14fi. per cwt., the average consumption WM 
31 lbs. per head and the average revenue was 
nearly 8 minions. Similar results follow^ 
the redaction of taxation on tea and oolfoe. 
Between 1850 and 1854, 'when the duty on tea w«« 
20. per lb., the average consomptiou was 2 Qmi, 
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fer head aiid the average revenue 5 J millions, 
n ISGO and 18G4 the consumption was raised to 
3 lbs. per head and the revenue to 6 millions, the 
duty having been reduced to Is, per lb. 

4. Looking at the question as an Imperial one, 
however, and bearing in mind tlie evils which 
mast result from the oppressive duties on salt in 
the northern parts of India, an increase of the 
Madras price to 2 rupees per maund may well be 
sanctioned if it will insitre the reduction of the 
duty in Northern India to that amount. An 
increase of the rate in Madras will doubtless 
give an increase of revenue, and will jiartially 
xuake up for any possiUc lass in the north; but, 
once the duty has been assimilated all over India, 
the consumption of each province should be 
-watched with the greatest care and tentative 
reductions of duty might bo tried, which would 
involve but little loss if imsucoossful until that 
rate is arrived at which pays best with the 
.maximum of consumption. 

5. From a local point of view the arguments 
brought forward by the Board against any increase 
in the taxation of the Presidency are of much 
weight, for undoubtedly the burden of taxation 
is heavier in Madras than in other parts of India. 
The Board showed in their former letter that the 
Innd revenue throughout India was 2*f. 3d. p)er 
head and £19 per square mile, whereas in Madras 
it was 3s. 6d. per head and £31 per square mile. 
Abkarry and salt throughout the empire were 
2|ri, and 5-|(?. per head, whereas they were 3}d, and 
5 Id. in Madras. 

(Signed) R. A. DAL YELL, 
Acting Secretary to Goveimment 
J2th Mmj 18G9, 



MlNiri:E BY THE HONOUKARLE H. D. PHILLIPS. 

If we accept the views of the greater number of 
Collectors who have been consulted since the date 
of receipt of the confidential communication of the 
Duke of Argyll to Lord Kapier, there would seem 
to be no probable danger to the salt revenue from 
a slight increase of duty on that article. But 
8omo of the most intelligent and reliable of these 
functionaries hold a diiferent opinion, and are 
averse to any addition to the tax at present levied 
on it. The three Members of the Revenue Board, 
as shown in their separate Minutes, agree with 
the four Collectors who form the minority of the 
Collectors -whose opinions are before us. The 
oflficial report from the Board of Kevcnue, based 
on the Members' Minutes is, therefore, now, as it 
was before in their elalx>rate report, recorded in 
our Proceedings, dated Gth February of last year, 
decidedly against another increase of duty, which 
they regard as an undesirable and an imprudent 
step, 1 may note that the Third Member of the 
Board of the present time was not in the Board 
in February 1858, so that, we have four of the 
senior and most experienced Eovenue Officers of 
the service averse to a measure which would again 
raise the tax on salt. In submitting to the 
Government of India the Board's report to which 
I refer, this Government expressed their entire 
concurrence in the views which it expressed, and 
seem to have considered the Board's reasoning so 
fall and convincing that little or nothing was added 
o it. So fiar as 1 am personally -concerned, I still 



regard the Board's exposition of the subject as 
correct; nothing has occurred intermediately to 
alter the ground on which it was based, and I, 
therefore, think this Government should adhere 
to the concurrence with the Board which they 
expressed in the early jmrt of the past year. 

2. There appear to me to have oeen a suflScient 
number of increases in the tax on salt, and I 
would, therefore, now leave at rest for a period 
what seems an assured source of gradually 
increasing revenue. 

RS. A. p. 




2 
6 
8 
11 



Its monopoly price from 1844-45 to 
1858-59 was per Indian maund 

In August 1859 it was raised to 

In April 1861 do. 

In June 1861 do. 

In March 1866 do. 

That is to say, in nine years the price has been 
raised 70 per cent. It may fairly enough be held 
that in the past fifteen years the country has 
made great progress, and that generally the 
condition and dircumstances of the lower classes 
have improved ; but we know that the actual rate 
of consumption of salt in the entire Presidency is 
still not more than 14 or 15 lbs. per head of the 
population, or several pounds below what the rate 
ought to be, if not depressed and checked by the 
imposition of the existing tax of Bupees 1-11-0. 
Any fresh addition will, 1 apprehend, still further 
impede consumption,^ and cannot fail to throw 
back what even now, under existing impediments, 
is a magnificent item of revenue. We ought, I 
consider, to be very cautious in dealing with 
changes when we find that in fifteen years, from 
Fusly 1263, when high prices and the change in 
the circumstances of the country commenced, the 
salt revenue has risen from 36 to upwards of 100 
lacs of rupees. Will it not be better, instead of 
running the risk of killing the goose that lays the 
golden egg,' to rest satisfied with the probable 
increase which, in the natural course or things, 
must result from the gradual further improvement 
in the resources of the country P 

(Signed) H. D. PHILLIPS. 

V7th May 1869, 



Minute by His Excbllbnct the PRESIDENT. 
It may fairly be affirmed that this Presidency 
gives more and receives less than any other part 
of India. The land assessment is much heaviei< 
than it is in Bengal, Bombay, and other portions 
of the country. The cesses for loctd purposes 
are eaual to any, and higher than most. On the 
other nand, the grants from the Imperial Exche- 
quer are less liberal than they are in other pro^ 
vinces where the backward condition of society 
or the prosecution of works of general importance 
justify an exceptional generosity on the part of the 
State. As a partial compensation to the people of 
Madras for tne disadvantages imposed on them» 
the monopoly price of salt, though raised nearly 
75 per cent, during the last decade, is still main-^ 
tained at a moderate amount if compared with the 
excessive charges in Central India, the North- West 
Provinces, and Bengal. 

2. Under these circumstances, if the present 
proposal to raise the monopoly price of salt waa 
merely prompted by the desire to exact an aug- 
mentation of Imperial revenue, I would deprecate 
it as unjust to the people of Madras, who bear 
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already at least a fair proportion of the public 
hardens. 

3. The measure now suggested has, however, a 
very different character, it is a proposal to assi- 
milate the price of salt all over the British terri- 
tories with a view — (1), to the relief of the gi*eat 
majoritv of the general population who are now 
affected by the higner price of this necessary of life ; 
(2), to the abrogation of the preventive lines which 
now intersect the coantry^, tho maintenance of 
which is expensive, vexatious, and prejudicial to 
the general freedom of traflBc. Tho Grovemment of 
this Presidency is not asked to make a sacrifice for 
a revenue interest merely ; it is asked to make a 
sacrifice for the welfare of tho greater number of 
Her Majesty's subjects and for tho general good 
of trade. 

4. The reduction of the duty on salt in the 
provinces subject to the higher rates cannot be 
effected without a temporary sacrifice of revenue, 
and the Supreme Government are not prepared to 
incur a sacrifice of revenue. Tho deficit contin- 
gent on the reduction of the salt duty must be 
covered, or, at least, reduced. This result can bo 
attained by the imposition of a new tax or the 
increase of an old one affecting the whole country 
only the increase of the duty on salt, or the price 
of salt, in the provinces subject to the lower rates. 
In my humble judgment, a teniporary increase in 
the price of salt would in this Frosidency bo less 
felt and less resented than the introduction or 
aggravation of any other impost. 

6. Should the Government of Madras be dis- 
posed to adopt the opinion hero submitted, it is 
obvious that the step taken ought to be bold, in 
order that it may be transitory. By coming frankly 
to the assistance of tjie Supreme Gt>vcmment and 
the general revenue, the reduction of price in the 
provinces affected by the higher duty can be mado 
prompt, decided, and universal. In this way the 
reaction would be immediate and satisfactory. A 
rapid expansion of consumption would occur over 
the immense area to which relief would be afford- 
ed ; an inoreasing revenue would empower tho 
Supreme Government to retrace its steps and to 
sanction, even on financial grounds, a general 
diminution of duty which would bring back the 
price of salt over the whole of India to the level 
at which it now stands in this Presidency. The 
question for solution is how far can we go without 
materially restricting consumption and giving a 
dangerous impetus to illicit fabrication. 

6. The balwice of opinion in the papers now 
before us countenances the impression that an 
increase of 5 annas per maund, which would raise 
the price from Rupees 1-11-0 to Rupees 2, would 
not seriously affect the purchase-power of the 
consumei^, who, under suon a system, if compelled 
to restrict their expenditure, would limit their 
outlay on other commodities rather than restrict it 
with reference to salt. I do not think that this 
result can be predicted with any absolute security. 
The last increase of price in 1866 was followed 
by a diminution of consumption, though not by a 
decrease of revenue. The diminution of consump- 
tion may be accounted for by the excessive dryness 
of the reoent seasons and the consequent im- 
poverishment of the population. We are not 
secured against the recurrence of similar calamities. 
It appears probable to me that, with a ^ood rainfiedl 
and a full crop, the people could maintain their 



present rate of consumption in the (ace of an 
mcreased price. They could not do it with a dearth. 
There is undoubtedly a risk, but it is a risk we 
may incur for the object which the Secretary of 
State has set before us. 

7. Taking, then, a sanguine view of the subject, 
assuming that the present rate of consumption 
can be maintained in prosperous seasons and that 
the seasons will be prosperous, to what amount of 
revenue would a price of Eu|)ees 2 per maund 
enable us to throw into the imperial Exchequer 
for the purpose of mitigating the temporary 
deficit which would certainly be caused by a reduc- 
tion of the duty in the north ? The average revenue 
derived from tho sale of salt in this Presidency 
duringthe years 1866-67, 1867-68, and 1868-69 has 
been Rupees 1,11,52,550 ; the selling price being 
Kupees 1-11-0 per maund. If the quantity sold 
should remain the same and the selling price be 
raised to Rupees 2, the amount of revenue obtain- 
ed would be Rupees 1,32,17,837, an advance of 
upwards of 20 lacs. That is the most we can 

E remise to the Supreme Government. An advance 
eyond Rupees 2 per maund would certainly 
result in a diminution of consumption. 

8. The salt revenue of Bombay is about onc- 
half of the salt revenue of Madras. I am not 
enabled to state whether an increase of duty ' 
would necessarily imply a diminuti(m of consump- 
tion; but assuming that it would not, and that 
the increase of duty imposed in that Presidency 
was commensurate with the increase of the mono- 
poly selling price here, an advance of revenue of 
about 10 lacs might be realized. 

9. Such an increase of tho price of salt in the 
provinces subject to the lower rates as might be 
supported without a diminution of consumption 
would, according to the preceding argument, place 
the sum of 30 lacs in the hands of the Supremo 
Government to meet the apprehended loss of 
revenue in the less favoured provinces in which 
the salt revenue may be estimated at upwards of 
400 lacs. The compensation afforded by Madras 
and Bombay would, of course, be swelled by the 
amount of revenue derived from the increased 
quantity sold in the less favoured provinces under 
a lower rate of duty — an amount which I am not 
enabled to estimate, but which would no doubt bo 
considerable even at the outset. 

10. It is for the Secretary of State and tbo 
Supreme Government to judge whether, with such 
a perspective of support, they can enter upon tho 
contemplated measure of general assimilation. As 
far as we are concerned, I would advise that a 
letter be addressed to the Secretary of State to the 
effect that this Gk)vernment are disposed to raise 
the monopoly price of salt to Rupees 2 per maund 
on the distinct understanding — (1), that a similar 
sacrifice is imposed upon all the provinces affected 
by the lower duty ; and (2), that the change fa 
adopted in connection with an assimilation <n tlie 
price of the commodity all over the British terri- 
tories, for under such a measure such an inoreMo 
of consumption may be eventually expected as will 
enable the Supreme Government at no distaiit 
date to revert with advantage to the revenue to 
the lower price now existing in the favoured pro- 
vinces. 



Madras, May 2Sth, 1869. 



(Signed) NAPIER. 
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MnnTTB BY THE HoNOURAALR A. J. ABBUTHNOT. 
We are called upon to determine whether it is 
possible, consistently with the interests of the 
Imperial revenue and with a due regard to the 
requirements of the poorest classes of the com- 
munity, to raise the price at which, under the 
Ck>Ternment monopoly, salt is sold in this Presi- 
dency, and which at present stands at Bupees 
1-11-0 per Indian maund; and, if so, to what 
extent the pnce may safely bo increased. 

2. The object with which it is proposed that 
the price of salt in this Presidency and m Bombay 
shall if possible , be raised is, that the Supreme 
Gk)vemment may be enabled, without incurring 
any considerable sacrifice of revenue, to reduce 
the high price charged for this necessary of life in 
the northern provinces of India. 

3. In the papers before us there is considerable 
difference of opmion as to the advisability of any 
increase to the present price. The Members of 
the Board of Revenue are all opposed to it ; one 
of them, however, (Mr. W. Robinson,) basing his 
ODDOsition not on the ground that a moderate 
aaoition to the present price would diminish con- 
sumption, or seriously hinder its gradual and 
natural increase, but on the ground that the people 

of this Presidency are 



• NoTB.— The validity of 
this reasoning appears 
to me to be very ques- 
tionable, inasmuch as 
a very large propor- 
tion of the only class 
of persons upon whom 
the salt tax can be at 
all burdensome are 
those who do not con- 
tribute in any other 
shape to the taxation 
of the country. 

A. J. A. 



more heavily* taxed in 
proportion to the popu- 
lation than those of any 
other Indian Province, 
and that any increase 
to that taxation would 
be unfair. Of the Col- 
lectors who have been 
cou suited, the m^ority 
see no objection to in- 
creasing the monopoly 
price up to 2 rupees a 
maund, and this opinion 
is shared by a Madras 
Firm, Messrs. 



Cam- 
miado, Murtin and Co , who deal largely in salt^ 
and who are directly interested in preventuig 
any such enhanoament of the monopoly price 
as would tend to reduce consumption and con- 
Beqnently to redace the profits which they 
derive from the trade in salt. These gentlemen 
assert that, ** if an increase in the revenue becomes 
indispensable for the better management of the 
NQTB.-They doubt- government of the 



t Note.— They 

less mean the mono- 
poly price. The ex- 
cise system has not as 
yet been introduced 
into this Presidency. 
A. J. A. 



country, the rate of ex 
cise dutyt fixed on salt 
may be raised to Rupees 
2 or Rupees 2-4-0 per 
Indian maund without 
incurring the risk of 
reducing consumption." 
Suich. an opinion, emanating from traders practi- 
eftlly interested in developing the consumption of 
tiie article, affords strong support to the views of 
iboee oflBcers who are favourable to an enhance- 
inent of the present monopoly price. Short of 
aetnal experiment there could hardly be a better 
test of wie propriety of the measure than the 
fiiToiirable opinion of persons so obviously inter- 
ested in maintaining and increasing the consump- 
tion. 

4u At the same time it must be admitted that 
mUf mere estimate or opinion is liable to prove 
enooueoos, and that some of the most experienced 



and some of the ablest ofificers in the Revenue 
sei*vice agree in considering that the salt tax is 
now on the verge of the limit repressive of con- 
sumption, and that it would be hazardous and 
impolitic to raise it. 

6. Questions, moreover, which lie at the root of 
ho whole matter, and the settlement of which is 
to enable us to arrive at any really satisfiictory 
conclusions as to the possibility of raising the tax 
without unduly resti-icting consumption, are still 
involved in uncertainty. It is not by any means 
a settled point what ought to be the consumption 
of salt per head by the people of this country, nor 
are there data for arriving at anything approaching 
to an accurate estimate of the actual consumption 
per head in this Presidency. • 

6. The first question is gone into at some length 
in Mr. Plowden s Salt Report At the time that 
report was written the Madras Board of Revenue 
estimated 18 lbs. per head per annum as the aver- 
ago quantity that would be consumed if price were 

not a hindrance ; but this 

* See report, para- Mr. Plowden considered* 

graph 697. to be «* much beyond 

a necessary Quantity for a 
full-grown man." " 6 seers or 12 lbs. a head," 
he observes, " has usually been considered a full 
•* allowance. Sir Thomas Monro's highest esti- 
" mate, it has been seen, gives less than 9 lbs., and 
" in the Bombay jails 7 lbs. is found to be a suflB- 
** ciont allowance." 

7. Mr. Walter Elliot, the Commissioner of the 
Northern Circars, who made careful inquiries on 
the subject, came to the conclusion that 7 seers 
or 1 4t lbs. was a fair allowance. On the other hand, 
Mr. Davis, a former Collector of South Arcot, 
who is said to have given a good deal of attention 
to the question, estimated the minimum quantity 
for an adult at 25 lbs. per annum. And more 
recently. Dr. Cornish, in his Memorandum on the 
nature of the food of the inhabitants of Southern 
India and on Prison Dietaries, ** estimates the 
quantity of salt required at from thi'ce-fourths of 
an ounce to 1 ounce per head per diem, or from 17 to 
nearly 23 lbs. per annum." Dr. Cornish says that 
" it has been shown by physiological experimenters 
" that at least half an ounce of salt passes away 
" in the urine every day, and nearly the same quan- 
** tity by the skin and the fteces ; and that to rcple- 
*' nish this constant and daily waste, and to supply 
" the body with an ingredient so essential to it, the 
" least quantity which should be provided is from 
" three-fourths of an ounce to 1 ounce." At the 
present time 1 ounce of salt forms a part of 
the daily diet of each prisoner in every jail in this 

Presidency; but I 



♦Note. — Since the above 
was written I havo 
been informed by the 
Superintendent of the 
Central Jail at Coim- 
batore that on the 
average about one- 
eighth of the daily 
allowance of salt is 
returned into store in 
that jail. 

A. J. A. 



am 
aware* that the Inspec- 
tor-General of Jails con- 
siders the above allow- 
ance excessive. 

8. The other ques- 
tion of what is the 
actual consumption of 
illicit salt per head per 
annum is equally involv- 
ed in doubt. It cannot 
be said that as yet wo 
have an accurate census 



of the population, nor 
are there any trustworthy data for arriving at 
an estimate of the proportion of the total quan- 
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tity of salt sold, which is consumed within the 
limits of the Presidency. The Board of Kevenue 

S*ve a rough estimate in their letter of the 5th 
ecembor 1867, hut admit that it is not very 
I'oliablc. 

9. It follows that the only data upon which any 
reliance can be placed are the gross sales of salt 
for home and inland consumption, and from the 
annexed abstract of tlie returns for the last ten 
years it is evident that the additions which have 
been made to the monopolv price during that 
period have not been followed by any considerable, 
certainly not by any permanent, diminution of 
consumption : — 

Abstkact of Salt Sales for TTonu! and Inland con- 
sumption for the last ten Pushes. 



Fuslies. 


Years. 


Sales. 


1269 ... 


1859-60 


475,711,076 


1270 ... 


1860-61 


506,149,384 


1271 ... 


1861-62 


484,440,686 


1272 ... 


1862-63 


511,611,676 


1273 ... 


1863-64 


526,156,087 


1274 


1864r65 


550,371,044 


1275 


1865-66 


549,169,426 


1276 


1866-67 


575,663,451 


1277 


1867-68 


528.921,818 


1278 


1868-69 


556,413,782 



Note. — Fuslv 1269 corresponds with the yea 
ending on the 30th June 1860. 

In April 1861 the price was raised from Rupees 
1-2-0 to Rupees 1-6-0, and again in June of the 
same year to Rupees 1 -8-0 per Indian maund. In 
the following year (Fusly 1271, corresponding 
with the year ending on the 30th June 1862) 
the consumption fell from 606,149,384 lbs. to 
484,440,686 lbs., but in the next year it rose to 
511,611,676. In March 1860 the price was raised ( 
to Rupees 1-11-0, the present monopoly price, and, 
notwithstanding this increase of price, the con- 
sumption of the following year (Fusly 1276, corres- 
ponding with the year ending on the 30th June 
1867) was higher than that of any year of the 
period, amounting to 575,663,451 lbs. In the 
next vear (Fusly 1277) the consumption fell to 
528,921,818 lbs., owing doubtless to the badness 
of the season, which necessitated the construction 
of famine works and the opening of relief houses in 
several districts, and caused a severe pressure on* 
the poorest classes. Last year, however, jihe con- 
sumption had again risen to 556,413,782 lbs. 
These facts, taken in connection with the annually 
increasing facilities for the carriage of salt inland, 
afford, I think, fair grounds for assuming that a 
moderate percentage may be added to the selling 
price without hindering the natural increase of 
consumption. 

10. The course which on full consideration I 
would advocate is that we should propose to the 
Government of India to raise the monopoly price 
at once to Rupees 1.14-0 a maund, at the same 
time intimating that, in the event of this increase 
not being attended with a falling off in the con- 
Bumption, we shall be prepared at the close of 
the ensuing Official year to recommend a further 
increase of 2 annas a maund with a view to the 
equalization of the tax throughout India. 



11. I consider this tentative measure to be pre-^ 
ferable^ under all the circumstances of the case, ta 
an immediate increase of 5 anuas a maund, involv* 
ing an additional percentage of 18) to the present 
monopoly price. 



(Signed) 
2nd Sepiemhcr 1869. 



A. J. ARBUTHNOT. 



RbV£KU£ DsPABTinSNTi 

Fo&T Sadtt Geokge, 
17th September 1869. 
No. 2,592. 
No. 264. 
To 
The Seceetaey to tub Goyeenment op India, 

Hoine Departments 
Sir, — I am directed to report, for the informal 
tion of His Excellency the viceroy and Governor- 
Greneral in Council, that His Gh-aco the Secretly of 
State for India furnished the Bight Honourable the 
Governor of Madras with a copy of his despatch 
to the Government of India, under date 21st 
January 1869, No. 2, relative to a reduction of the- 
duty on salt in Upper India concurrently with 
an increase of the rate now paid in the Presi«^ 
dencies of Madras and Bombay. 

2. Lord Napier conmiunioai>ed the desp^h ta 
this Government, and I am directed to submit th^ 
correspondence which has passed on the subject 
with the Board of Revenne and certain of the 
District Officers, together with the Minutes qf the 
several Members of Government. You will observe" 
that this Government, with a view to the excep->. 
tionally high assessment on la^ la this Presi- 
dencv and the interest of a numerous class of 
small holders, numbering with their familiaa 
perhaps five naillions of souls, would deprecate a 
permanent increase on the price of salt as a simple 
expedient for raising a higher revenue. If, 
however, a general measure for the e^uaUsation of 
the price of salt throughout India and for a 
uniformity of system is under contemplation — a 
measure which would probably result m such au 
auguLentatiqn of consumption in the highly taxed 
provinces, as to afford the prospect of a general 
reduction of price at no distant date^ — this Govern^, 
meut would not feel justified in withholding their 
co-operation. 

3. They would be prepared to recommend that 
the price of salt in this Presidency should be 
increased by 3 annas per Indian maund at 
first, and, if this expedient is not attended with a 
serious diminution of consumption, which they do 
not anticipate, they would subsequently add 2 
annas more, making the Government price of 
salt Rupees 2 per maund, the rate to which it 
is presumed the price would be reduced in the 
highly taxed provinces^ 

4; Considering the deficiency of the Imperial 
revenue already reported and the further loss 
which may be anticipated in the present year in 
consequence of the aistress previuling in manr 
parts of the empire, this Government woald» 
moreover, be willing to anticipate the preparation 
of a general measure for the reform of the salt 
system, and to raise the price of salt in thla 
Presidency at once from Bupees 1-11-0 to Bupees 
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1-14-0, a measure which, nnlesa the consumpfcion 
sboold diminish, would place about twelve lacs of 
rapees per annum, of which six will be available 
in the present financial year at the disposal of 
the Imperial Qovernment. 

5. This Government believe that this experi- 
ment may now be made with every prospect of 
Buccess in consequence of the prosperous season 
with which the South of India is favoured ; and 
they consider i% their duty to make some sacrifice 
to the general good, when it can probably be done 
without inflicting a decided local hardship. They 
would, therefore, suggest than an Act be imme- 
diately passed raising the price of salt to Eupees 
1.14-0 per maund, and that intimation of the same 
be given to this Government by telegraph in order 
to prevent speculative purchases while the measure 
is under contemplation. 

6. Hiis €k>vemment are happy to be able to 
«dd tiliat the general prospects of the revenue are 
&vourable, and that it is not improbable that an 
aggregate increase of nine lacs may be realized, 
wnioh, in conjuuctien with six lacs from salt, 
would make a gross increase of fifteen lacs above 
the estimated revenue of the year for the Madras 
Presidency. 

I have the honour to be, 

Sir, 
Your most obedient servant, 
(Signed) B. A. DAJjYELL, 

Actmg Secretary to Qoverrvment, 

Order, 18th September 1869, No, 2,608-A. 

Besolv^ that the following telegram be des- 
patched to the Financial Secretai^ to the Govern- 
ment of India, Simla : — 

" Viceroy's telegram of sixteenth received. 
Madras Government cannot approve greater 
incr ease of Salt duty than 5 annas per mannd> 
thas raising the price to 2 rupees. More would 
aiminiRh oonsumpticm, perhaps even revenue." 

(True Extract) 

(Signed) R. A, DALYELL, 

Admg Secretary to Government, 



REPORT OF THE SELECT COMMIT- 
TEE ON THE COURT FEES' BILL. 



We^ the undersigned, the 

From Junior Secretary to Chief 

Commissioner, Oudh, No. 

47, dated 7th January 1869, 

sod enclosures. 

Vrom Seoretar^ to Gk)vem« 

SDoabt FinanoialDepartment, 

iro.8,958, dated 7th October 

1869. 

Item Secretary to Govem- 

mn^ Ponjab, to Secretary, 

Delbartment, No. 

I25th August 1869, 

enolosures, and Beso- 

- taMoit. IToreign Department, 

^jm, dated 14th October 



Members of the 
Select Committee 
of the Council 
of the Governor- 
General of India 
for the purpose of 
making Laws and 
Reflations to 
which the Bill to 
provide for the 
better regulation 
of Court fees was 
referred, have the 
honour to report 
that we have 
considered the 



From Chief Secretary to Gov- 
ernment, Madras, No. 4,677, 
dated 29th October 1869,and 
enclosure. 

Prom Honourable Mr. Justice 
Turner, High Court, North- 
Western Provinces, dated 
22nd October 1869. 

Prom Secretary to Qovem" 
ment, Ben^l, No. 6,329' 
dated 3rd December 1869' 
and enclosures. 

From Secretary to Chief Com- 
missioner, Central Provin- 
ces, No.»f|f, dated 4th De- 
cember 1869. 

From Chief Secretary to 
Government, Madras, No. 
1,909, dated 2nd December 
1869, and enclosure. 

From Secretary to Govern- 
ment, Punjab, No. 3,714, 
dated 6th December 1869, 
and enclosures . 

Prom Secretary to Govern- 
ment, Bengal, No. 6,507, 
dated 14th December 1869, 
and enclosures. 

Memorial from the British 
Indian Association, dated 
16th December 1869. 

From Registrar, High Court, 
No. 434, dated 16th Decem- 
ber 1869, and enclosure. 

From Officiating Bogistrar, 
High Court, North- West- 
em Provinces, No. 1,989, 
dated 16th December 1869, 
and enclosure. 

From Secretary to Govern- 
ment, Bombay, No. 4,499, 
dated 18th December 1869, 
and enclosure. 

From Chief Secretary to Gov- 
ernment, Madras, No. 1,*>78, 
dated 14th December 1869, 
and enclosures. 

From Secretary to Govern- 
ment, Public Works Depart- 
ment, Madras, No. 4,007, 
dated 22nd December 1869. 

From Chief Engineer, IiTiga- 
tion Works,and Joint Secre- 
tary to Govemment,Punjab, 
Public Works Department, 
No. 4,4451, dated 18th De- 
cember 1869. 

Frcun Secretary to Govern- 
ment, North- Western Pro- 
vinces, No] 166A, dated 30th 
December 1869. 

Telegram from Chief Secre- 
tary toGovemment, Bombay 
No. 6,763, dated 25th De- 
cember 1869. 

From Officiating Secretary to 
Chief Commissioner, Oudh, 
No. 6,881, dated 30th De- 
cember 1869. 

From Honourable Mr. Justice 



Bill and the 
papers noted in 
.the margin. 

The principal 
amendmen t s 
which we have 
made in the Bill 
are as follows : — 

Acting onasug« 
gestion from tlio 
High Court of the 
North . Western 
P*rovinces, we 
have provided 
(Section 7; sepa- 
rate rules for the 
valuation of suits 
relating to inter- 
ests in land, but 
which do not seek 
its actual posses- 
sion. 

Wehavealsoex- 
pressly provided 
in Section 7, and 
in Schedule II, 
No.l5,forthefol. 
lowingsuits: — To 
enforce the right 
to share in pro- 
perty on the 
ground that it is 
joint-family pro- 
perty : to obtain 
a declaratory 
decree or order : 
to obtain an in- 
junction : for 
rights to ease- 
ments and for 
accounts : to en- 
force rights of 
pre-emption : to 
alter and set 
aside summary 
decisions and 
orders of the 
Civil Courts (not 
established b y 
Letters Patent) & 
Bevenue Courts ; 
and for specific 
performanc-e of 
contracts. 

We have em- 
powered (Section 
13) the Courts in 
their discretion 
to refund fees 
paid on applica- 
tions for review 
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Turner, High Court, North- 
Westorn Provinces, dated 
29th November 1869. 

Memorandum by Honourable 
Gordon S. Forbes, dated 
4th January 1870. 

Prom Chief Secretary to Gov- 
ernment, Madras, No. 270, 
dated 17th December 1868, 
and enclosure. 

From Joint Secretary to Gov- 
ernment, North- Western 
Provinces, Public Works 
Department, No. 170, dated 
6th January 1870. 

From Chief Secretary to Gov- 
ernment, Fort Saint George, 
No. 1,993, dated 16th Decem- 
ber 1869, and enclosures. 

From Secretary to Chief Com- 
missioner, Oudb, No. 3,133, 
dated 8th January 1870. 

From Joint Secretary to Gov- 
ernment of Bengal, Public 
Works Department, No. 21, 
dated 5th January 1870. 

Telegram from Acting Chief 
Secretary to Government, 
Bombay, Na 142, dated 8th 
January 1870. 

From Acting Chief Secretary 
to Government, Bombay, 
No. 147, dated 8th January 
1870, and cnclosuriB. 

From Under-Secretary to Gov- 
ernment of Bombay, Irriga- 
tion Branch, No. ^^, dated 

10th January 1870. 
Petition from Advocates, High 
Court, Bombay, no date. 



of judgment, 
when the appli- 
cation is not 
mado within 

ninety days from 
the date of the 
decree. 

In modifica- 
tion of the pre- 
sent law, we have 
declared (Section 
11) that the 
Court's decision 
on questions of 
valuing a suit 
shall be conclu- 
sive as between 
the parties. But 
we have at the 
same time pro- 
tected there venue 
by authorizing 
the Appellate 
Court, in cases 
where itconsiders 
that such ques- 
tions have been 
wrongly decided, 
to require the 
appellant to pay 
such additional 
fee as would have 
been payable had 
the question been 
rightly decided. 

In lieu of the fixed fees on the service of pro- 
cesses contemplated by the Bill as introduced, we 
have empowered (Section 19) the High Courts to 
make rules as to the costs of such service. We 
have also provided (Sections 21 and 22) for fixing 
the number of peons to be employed in the 
Mofussil Civil, Criminal, and Revenue Courts ; 
and we propose to repeal expressly the existing 
law on the subject. The practice varies so 
greatly in different parts of the country that 
further consideration seems required before intro- 
ducing a system of uniform charges for the ser- 
vice of process. The provisions on the subject 
which wo have made are modelled on those now 
in force throughout the Bengal Presidency. 

We have retained the fee of eight annas with 
which the Bill, as introduced, charges certain 
complaints to Criminal Courts. But we propose 
(Section 30) to direct the Court, on convicting 
the accused^ to order him to re-pay to the com- 
plainant not only the fee in question but also 
the fees '(^ any) ^o be paid by the latter for 
serving processes in the case. 

In deference to the representations that have 
been made as to the maximum foe chargeable 
on plaints and memoranda of appeal, we have 
reduced it from Rupees 5,000 to Rupees 3,000, 



To discourage frivolous applications for reviews 
of judgment, wo have imposed (Schedule I., No. 
3) on such applications a fee of one-eighth of tie 
fee paid on the institution of the suit or presenta- 
tion of the appeal. In proper cases, the Courts 
will be empowered to refund so much of the fee 
so charged as exceeds the fixed fee now payable. 

The distinction between the ad valoremduUea 
chargeable under the English Stamp Acts and 
under the Bill, as introduced, on probates and 
on letters of administration, does not appear to 
us to vest on any reasonable ground. We have, 
therefore, (Schedule I, No 9,) substituted a 
common ad valorem fee of two per cent, on the 
amount of the property in respect of which pro- 
bate of administration is granted. 

In order to bring within the compass of a 
single enactment the whole law relating to Court 
fees, we have repealed and re-enacted all the 
provisions on this subject contained in the Code 
of Civil Procedure, Act X of 1859, the Oadh 
Rent Act, tho Punjab Tenancy Act, the Bengal 
Act VIII of 1 869, and certain Regulations of 
the Madras Code, and we have ezpi*essly repeal- 
ed the provisions so re-enacted.. 

The Bill as introduced purported to repeal 
the whole of Act XXVI of 1867. We have 
saved so much of it as exempts Advocates of a 
High Court from tiling Wakdlatn^mas. ITie 
matter appears one to be dealt with in a measure 
relating to procedure rather than in a Bill 
relating to Court fees. 

The above are the chief amendments which 
we have made. Wc shall now specify our minor 
alterations. 

We have authorized (Section 5) the Chief 
Justice of a High Court to delegate liis power 
of deciding questions as to the amount of a fee. 

In Section 7, Clause 5, we have placed suits 
for the definite share of an estate on the same 
footing as suits for land forming an entire estate, 
and provided that inam lands shall be valued 
in the same way as lands paying no revenue. 
Wo have also inserted a definitian of the word 
'' estate" as used in this clause. 

We think it inexpedient that enquiries into 
nett profits or market value should, as a matter 
of course, take place for the purposes of the 
proposed Act. We have, therefore, (Section 8,) 
left the makiog of such enquiries wholly within 
the discretion of the Court. 

Where it appears that the value has been 
wrongly estimated, we propose (Section 9) that 
tho Court shall dismiss the suit, unless the addi* 
tional fee be paid within a time to be fixed by 
thQ Court. Where the amount of mesne profits 
is left to be ascertained in executing the decree, 
if the profits so ascertained exceed the profits 
claimed, we have provided (Section 10; that 
further execution shall be strayed until the differ- 
ence between the fee actually paid and the fee 
which would have been payable had the suit 
comprised the whole of the profits so ascerftam* 
ed shall bo paid, and that, if such additional tee 
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is not paid within the time fixed by the Conrt, 
the suit will be dismissed. 

Where a suit is multifarious, we have provided 
(Section 16) for charging the aggregate amount 
of the fees to which plaints embracing each of 
the separate subjects would be liable. 

We have inserted in the exemption clause 
(Section 18) probates and letters of administra- 
tion when the amount of the property does not 
exceed Rupees 1 ,000, complaintn by public ser- 
vants, and applications relating to supply for 
irrigation of water belonging to Government, 
for leave to extend cultivation or to relinquish 
leuid, and for compensation. 

We have provided (Section 32) for the 
admission in criminal cases of iustruments for 
which the proper fee has not been paid. 

We have exempted (Section 35) from the 
operation of the proposed Act the commission 
payable to the Accountant- General of the High 
Court at Fort William. 

In Schedule I we have made provision for 
certificates under Act 'No. XX of 1864 and 
Bombay Regulation VIII of 1827. 

In Schedule II we have subjected to a fixed 
fee suits for possession under Act XVI of 1 838 
and Bombay Act V of 1864. We have provided 
a fee of four rupees for caveats, and we have 
prescribed a fixed fee of ten rupees on applica- 
tions and agreements under Sections 326 and 
828 of the Code of Civil Procedure. We have 
reduced from thirty-two to five rupees the fee 
on petitions in suitis under the Pdrsi Marriage 
Act. 

We have inserted (as Section 17) Section 7 
of Act XXVI of 1867, and have provided for 
summary suits for possession under the Limita- 
tion Act, and miscellaneous applications to a 
High Court. 

We have fixed the 1st of March as the day 
on which the proposed Act shall come into 
force. 

We have made some verbal alterations, and 
recommend that the Bill thus amended be pass- 
ed. But we think it expedient that the Bill 



should first be re-published in the Gazette along 
with this report. 



(Signed) 

( 

( 

( 

( 
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F.* R. COCKERALL. 

J. Strachey. 

J. F. Stephen. 

Gordon S. Forbes, 

D. CowiE. 

F. S. Chapman. 

J. R. BuLLEN Smith. 

Wth January 1870. 

Re-published by order of His Excellency the 
Governor in Council. 

(Signed) J. I. MINCHIN, 

Acting, Chief Secretary, 
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CIRCULAR ORDERS OF THE BOARD 
OF REVENUE. 



No. in. 

Standing No. 150-1. 

Futiahs for dry land to contain clause of UahUity 
to he changed to wet 

Collectors when issuing puttahs for newly-grant- 
ed dry lands should see that a clause is mserted 
in the puttah to the effect that the land is hable to 
be transferred to the head of ** Wet" and assessed 
accordingly should the requisite means of irriga- 
tion be provided. 



No. IV. 
Standing No. 295-1. 

BesuUs of appeals where Government concerned 
to he on Stamp paper. 

When reporting to the Board results of suits 
against, or appeals on behalf of, Government, 
(should such result be adverse to Gk)vermnent), 
Collectors will be careful ai the sam>e time to for- 
ward copies on stamped paper of the decrees and 
judgments in the Original and Appellate Courts, in 
order that no. time may be lost should an appeal 
to a higher Court be decided on. 
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REYISION OF ASSESSMENT: 



We have bad before us a voluminoofi file 
of very important papers on the subject of 
levising the assessment of the Salem Dis- 
trict, the principles of which, however, are 
^parently to be made applicable> local 
peculiarities ^id other circumstances per^ 
miti^ng, to all the other districts of the 
Presidency. We should have been glad to 
have published these papers as they were 
sent to us^ but our limited space has com- 
pelled us to make a selection, limited to the 
Coimal Proceedings of Government and 
Despatches to the Home Secretary ,,omitting 
with re^:«t the long and very able minutes 
of His Elxcellency the Governor and his 
honcraWe colleagues in. GounciU There 
Qsed to be a time in this Presidency wfaea 
tke land tax andthe mode of levying it was 
most oppressive and ilaquisitorial, and when 
oiar Eevenue ofiiicers, following in the wake 
oS tiie Mahomedan conqjaerors, rack-rented 
iibB ryots and imposed additional burdens 
on. tile smallest pretence, which had the 
^flbct of throwii\g the best lands out of 
Cfldtivation^ and thereby crippling the land 
wvenne of the country^ The classification 
of soils ran up to an incredible number, 
flio aesessment rising i» the same way like 
flfc^ BOales of the gamut>. until it reached a 
jftm St which it was impossible to cultivate 
iMfic^ hope of paying the Government 



nevenue, much less of profit to. the husband-^ 
man. Then> if a ryot with, a few rupees to 
start with sunk a well^ oi> raised: a second 
crop> down, came the revenue^ inquiutor 
upon him, to inspect his prooee^gs and to 
demand an additional cess which he named 
teerwcujasti or fysal j(w<t;.as<tixecase might 
be. The consequence was that^ the beat 
land^ were thrown up^ and all encoui^ge- 
ment to private enterprise calculated; to 
improve the land was entirely nepressed. 
Our administrators soon siMf the evil of 
this state of things, and began to mintito 
and to write proceedings ; but it takes a 
long time to uproot old customs audchango 
the mamool of the land ;. so that it was not 
until the days of Lord Harris thikt any steps 
were actually taken to lower the assessments 
and give the great body of our ryots a. real 
interest in the land. Sanction was obtained 
from the Honocable-the Court of Directors^ 
a Survey and Settlement Department 
organized to measure and class the lands, 
and the principle aimounced that hencefor- 
ward the land would be taxed at its then 
capability, leaving all the profiiis of improve-* 
ment to the husbaadman who effocted it. 
All redactions run to extremes. Thus the 
ef^ct of this principle was that the 
Government demand would be stagnantj. 
whereas the profits of the landholder would 
be as expansive as rise in prices, over which 
he had no coatrol^ could make it. The 
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land was to be permanently dry assessed, 
no matter wliat the character of the culti- 
vation raised, no matter how rich the crop 
produced. If the husbandman supplied his 
own irrigation, then he payed nothing but 
his dry assessment : if, however, he drew 
water from a Government source, he paid 
80 much for the use of the water, such charge 
being calculated to yield a percentage 
on the outlay expended by the State in 
constructing and maintaining the work of 
irrigation. The progress of events has 
shewn that, however generous this was to 
the landholder, it was not just to the State 
on whom the demands for improved adminis- 
tration, education, and other advantages in 
keeping vrith the times, have increased to 
such an extent as to make our former 
revenues unequal to the strain of present 
days. The principle of giving every man 
the full advantage of his own labour and 
expenditure lowered assessments on all 
sides, while demands upon the State kept 
on increasing. Public establishments began 
to be crippled, reduced, and impaired, 
while the abominable income tax and taxa- 
tion on justice were resorted to, to prop up 
a failing exchequer. As part of the system of 
reducing expenditure, the Survey and Set- 
tlement Department was shorn of its pro- 
portions and kept in a state of lethargic 
overseeing, while the actual work of intro- 
ducing revised assessments was entrusted 
to the District Collectors themselves. 
Another re-action, however, has now taken 
place, brought about by the discussion of 
revised assessments for the district of Salem. 
Our present administrators are not the men 
who can shut their eyes to the passing 
events and present wants of the day. They 
cannot see why revenue should be sacrificed 
for a sentiment ; and, taking right energetic 
action in the matter, they have proselytized 
the Home (Government to such an extent 
that, abandoning the principle of permanent 



assessments on a ^^ full, fair, atid equable^* 
basis once for all, so pretentiously set out 
in a Despatch of Sir Charles Wood in 1862, 
they have run further than their advisers, 
and wish to take every advantage of 
improvements in land, brought about by 
whatever cause. But it is time that we 
should notice the discussion that has so 
deeply interested us, and which is fraught 
with so much importance for the land in 
which our lot in life is cast. 

The papers before us open with a deeply 
interesting report of the Board of Revenue 
in October 1867 on the Settlement opera- 
tions in the district of Salem, which, they 
say, were commenced by Mr. Puckle and 
Mr. E. C. G. Thomas in August 1859, and 
were expected to be completed in the 
course of 1867. The district of Salem 
comprises nine taluks, and is divided 
into three naturally well-marked tracts 
called respectively the Talaghat, or southern 
division; the Baramahal, or intermediate 
tracts ; and the BalagJiat, or most elevated 
range. The effect of the surrey was to 
shew an excess in Government land 
alone of 1,50,434 acres of land, or about 
14 per cent over the reputed area, 
exclusive of inam and porumboke. The 
classified area of the whole district is 
15,08,642 acres, consisting chiefly of red 
soil, and producing the staple grains of 
paddy, cholum, cumboo, raggy, and horse- 
gram. Messrs. Puckle and Thomas baaed 
their calculations on the price lists obtain- 
ing in the different fairs and markets for the 
long period between Fusly 1231 and Fnsly 
1274, or A. D. 1831 and 1864; and, making 
deductions frt)m these prices for cost of 
carrying to market and merchants' profit, 
they reduced the old commutation ratea 
from about 18 annas and more to 10 annas 
per Harris cullum in the southern, and 9 
annas in the northern divisions, for all grains. 
They made a further dednction of 10 ps#' 
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cent for unprofitable areas, and declared 
that the result thus arrived at by tliem 
represented the Gt>yernment share as nearly 
as possible at a moiety of the net pro* 
dace. The effect of their proposals was 
a diminntion in the land revenne of the dis- 
trict of 4,11,799 mpees, or 24 per cent ; 
bat against this was to be set off a gain of 
45,450 rupees for second crop irrigation 
and 8,925 mpees for village service cess at 
^i per cent, exclusive of road cess. In the 
opinion of the Revenue Board, tiiese propo- 
sals represented a fair and moderate demand, 
comparing it with its incidence on cultiva- 
tion and waste and with the rates prevailing 
in other districts, while it was consistent 
with the intentions of Government and the 
Secretary of State. Mr. Puckle was, 
however, for postponing the proposed settle- 
ment—and Mr. Master, the Director of 
Revenue Settlement, agreed with hhn— • 
because they thought the existing settle- 
ment a good one which the people, vdth the 
present prices, were quite able to pay. The 
Board of Revenue could not think with 
these officers. In their opinion, postpone- 
ment would simply be to waste time, money, 
and labour expended in the settlement 
operations. Every new settlement involved 
loss of revenue. In Trichinopoly there was 
a loss of 25 per cent; and in the Manar- 
goody and Chellumbrum Tahiks of South 
Aroot, there was a loss of 18 per cent. 
They called to mind the fact that when it 
was proposed in 1855 to revise the assess- 
ment of the whole Presidency, a large sacri- 
fice of revenue was expected ; and contended 
iludi the determination of the share of the 
State in the produce of the land was not to 
be influenced by any consideration of gain 
or loss of revenue, but by the conviction of 
i*t necessity, in order to stimulate extension 
•i4 improvement of cultivation, to admit of 
•wwmilation of capital in the hands of ryots, 
-^.eveate a class of landlords between 



Government and the actual cultivators, and 
to give stability to the land revenue and 
contentment to the people. There is cer- 
tainly much to be admired in these gener* 
ous sentiments of the Revenue Board ; but 
considering the wants of the day, these senti* 
ments make for the welfare and comfort of 
one class of people, while they would leave 
other classes of the community to the 
mercy of financial legislators at Calcutta, 
who pertinaciously shut their eyes to the 
far different circumstances prevailing in 
Madras and Bombay, and make these Pre- 
sidencies pay for the shortcomings of Bengal 
Be this as it may ; on the views of the Board 
of Revenue being propounded, there fol- 
lowed a series of minutes from the pen 
^ of Lord Napier and his colleagues, for and 
against revision ; tiiose of his lordship and 
the Hon'ble A. J. Arbuthnot being marked 
by great ability and thorough mastery of 
the subject. The general effect of the views 
of Sir Thomas Pycroft, who was then in 
Council, 'and of the Hon'ble H. D. 
Phillips, was to let well alone. The object 
of the revision, they held, was to give ther 
ryot a fair share of the produce > if the 
old assessment did not give them this when 
it wa» introduced, times had changed ; 
prices had doubled and trebled owing to 
depreciation itt the currency in consequence 
of the gold discoveries in Australia, America, 
and elsewhere, and were not likely to go 
down. Lord Napier and Mr.. Arbuthnot 
were agreed that the re-assessment of Salem 
should not be postponed; for not only was 
it impolitic to abandon the results of so much 
labour and enquiry, but it was manifest that, 
notwithstanding the evident prosperity of the 
district as a whole, there were inequalities 
that had still to be revised. Both were 
thoroughly agreed also that it would not be 
politic, considering the requirements of the 
day, to abandon more than two lacs of 
revenue. We are indebted to his lordsb^ 
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<5r an aWe analysis of Mr. Arbntlinot's 
Tiews; and if we follow his lordship, we 
flliall at once obtain a clear, insigtt into tlie 
respective speculations of ttese two master 
minds. Setting out witli tke starting point 
that no rbvenue was to be sacrificed, his 
lordship was nevertheless of opinion that 
there should be a new settlement based on 
the classification proposed by the Settlement 
officers ; the loss contemplated by their 
plan' being recovered by contracting the 
number of years on which the commutation 
was to be based, so as to strike off a number 
of the earlier cheaper years. His lordship 
t&us summarizes Mr. Arbuthnof s sugges- 
tions. First, to definitively fix the term of 
years on which the average of prices is to 
be calculated for commuting the produce 
rent of Government land into money rent 5 
$ee(mi!by, to fix this same term for all districts, 
allowances being made for particular 
localities ; thirihjy to fix the duration of the 
Aew settlement j and fourfhly, to diarge &e 
Settlement Department with the duty of 
introducing the new settlement As to the 
llrst of the suggestions, and with reference 
to the Settlement officers having gone back 
40 years for their calculations, embracing a 
period when the country had not realiaed 
the benefits of durable peace, and had not 
onjoyed the advantage of the opening of 
foreign markets to its productions. Lord 
Napier would go as far ae Mr. Arbuthnot 
in inclt^ding a longer retrospect of cheaper 
years than that advocated by some 
— 8^y> ^7 taking 20, inst.ead of the last 
12 years, which many who knew the Presi- 
dency were confident would form a correc 
basis of commutation ; his lordship being 
guided in his choice by the consideration 
that Government should be mindful of ihe 
rights, the vested interests, the habits, and 
apprehensions of the cultivators, and the 
{Probable development of other sources of 
revenue. As to the second suggestion. His 



Excellency would make &e term fixed for 
Salem applicable to all the Presidency, 
except it could be shewn that the tide of 
prosperity had set in later, or rose more 
slowly, in some districts than in others, or 
that some districts had been exceptionally 
depressed. No principle was more sacred 
in the eyes of Government than that the 
ryot has prescriptive rights in the land, 
rights of indefeasible occupancy on certain 
conditions, trenching very nearly on pro- 
prietary rights, and composing, with the 
rights of Government, a sort of commoB 
ownership while cultivation is carried on, 
which it is difficult to define, and is without 
parallel in the land tenures of England. As 
to the third suggestion. Lord Napier was 
gainst the principle of a permanent money 
assessment. To use his lordship's langui^e 
— ^* the principle of a money assessment 
in Ubis Presidency is one whidi requires to 
be vigilantly resisted, for it is not only 
advocated by many of the able Beng^ 
Civilians, but it is even supported by some 
of our own economists, who retain a deep 
impression of the mischief which was 
wrought by high assessments in past times, 
and under other circumstances. In my 
humble judgment, this Government should 
set its face stubbornly against such an inao^ 
vation for the following reasoned' — {I). The 
increase in the value of agricultaral pro- 
duce is an increase to which Oke cultivator 
contributes nothiug^ this iitcreased vakie 
is owing to improvements in markets over 
which the cultivator has no control, or to 
the discovery and de^eciation of preciooa 
metals in which he has had no part; so 
that to give him the wbole benefit o£ the 
expanding value of his commodify would 
be simply to reward him for the exertions 
of otiiers, or for the accidents of the period 
in which we Iwe. (2). The cultivator doe* 
net expect to be put on a permanenl 
unalterable money rent : he will accept tilM 
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assessment when it suits him ; he wiU not, 
and cannot, accept it to his prejudice : when 
the harvest is abundant, he will cheerfully 
pay and wear the face of an English fanner ; 
but in bad seasons, he will be a Hindu ryot 
and beg for remission : if the ryot can call 
upon the State to remit, surely the State 
might participate in a rise in prices. 
(3). The land revenue will long be the bulk 
of the public revenue in India : Govern- 
ment is the only capitalist, and the only 
guarantee, in India; and a development of its 
financial power, now that the era of wars and 
conquests ha^ passed away, may reaUy be 
regarded as identical with a dev^opment of 
the nation^ welfare. Vx. Arbuthnot seems 
to be in favour of erecting a class of landlords 
between the Qovemment and the ryot ; but 
ihis^ instead of proving a benefit to the 
oaltivator, might turn out the reverse, by 
simply raising a race of middlemen between 
a benevolent Qoveomment and a rack-rented 
Tjoi; 80 that the very interposition of aQ 
idle class, Uvin^ on the difference between 
the rent paid to the State and the rent 
received from the working man, would of 
itself defeat the object of Government in 
granting moderate rates of assessment, and 
would introduce the evils of the Zemindari 
system without its agreeable and redeeming 
features. His lordship was quite jn favour 
of making a settlement with landholders for 
SI years, stich settlement being open to 
revision on the termination, of that period ; 
but he very gracefully expressed his readi- 
ness to accede to a period of 30 years, by 
Wi^ of effecting a compromise with his 
honorable colleagues. As to the fourth 
suggestion made by Mr. Arbuthnot, Lord 
TSaefiot heartily concurred with that gentle- 
flOMHOL ixk the propriety of at once placing the 
8iMiM3ieBt estabhshment on a proper 
llM^Big — and for three reasons, vias., to 
\ <^rity and efficiency ; to secure an 
#ad consistent course in all parts; 



and to s^ve .the country from neglect by 
not taking away Collectors from their 
proper work. His lordship was also quite 
in favour of substituting, not only in Salem, 
but in all the districts, a water cess or light 
percentage on the wet assessment payable 
by each holder, in lieu of the ancient 
customary service to which occupants of 
irrigated land are liable for the repair of 
minor irrigation works. 

The first of the papers which we publish 
elsewhere on this subject is the formal 
record of the views of Government, based 
on the minutes of his lordship and his 
colleagues. It is there pointed out, by a 
calculation worked out by Mr. Hudleston, 
the Revenue Secretary, that the net result 
of the proposed new settlement of Salem 
was capable of being reduced to a loss of 
1,14,013 rupees, but that Government could 
not in the interests of the community afford 
to sacrifice even that amount out of a 
revenue avowedly paid with ease. It is 
further pointed out that the key to th^ 
financial result was the commutation rate 
adopted by the Settlement officers for con- 
verting the Government share of the 
produce into money, which they deduced 
from the price .lists of forty-three years 
extending from 1821-22 to 1864-65, the 
earlier years of that period being years of 
low prices such as were never likely to 
occur again. On the other hand, taking 
the average of twenty years from 1844 to 
1864, the result would shew no more than 
a loss of 49,025 rupees out of a revenue of 
16,01,628 rupees, or three instead of seven 
per cent, which reduced loss the Govern- 
ment were willing to sacrifice, as the price 
of securing for Salem the benefit of the 
expensive operations which had been 
carried out. With this view, they called 
upon the Board to report whether thej 
saw any objection, and whether the same 
term of years could not be made appli« 
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cable to all the districts of the Presi* 
denqy; and considering the great difference 
of opinion prevailing in Council as to the 
duration of the money settlement to be 
imposed in connection with the revised 
assess m ent, they resolved to refer the point 
specially for the orders of the Secretary of 
State. On this, we find that the Hon'ble 
A. J. Arbnthnot minuted again, pointing 
out that since the recent discussion, he had 
read the correspondence in the Parliament- 
ary Blue Book for the years 1865, 1866, 
and 1867, on the subject of a permanent 
settlement of the land revenue in India, and 
gathered that the Home Government were 
clearly in favour of a permanent money 
a3sessment : he, therefore, felt that it was 
proper to point out to the Secretary of State 
the inapplicability, under a ryotwari system, 
of a principle which threw the adjoining 
waste lands into holdings on which revenue 
is paid, whenever it might be deemed proper 
to declare the assessment permanent; and 
he suggested two points on which the speci- 
fic instructions of that authority should be 
sought. Mr. Arbuthnot's suggestions were 
adopted and embodied in the despatch to 
the Secretary of St-ate, which is the second 
of the papers we now print. In addressing 
the Home Government, the Madras Govern* 
ment took a retrospect of the views which 
obtained, and the discussion that ensued, on 
the proposals for a general revenue survey 
and settlement of the Presidency coming 
under consideration. This retrospect may 
be thus condensed. The Government of the 
day thought it undesirable to fix the grain 
assessments in perpetuity, but were in favour 
of declaring them unalterable for 60 years. 
They also thought that the commuted money 
rates should vary with the rateable money 
value of the standard crop ; but not to have 
too frequent changes, they recommended 
that prices should be fixed once in seven or 
ten years on the average of the same period. 



The Honorable the Court of Directors who 
then held the reins of power, were, however, 
in favour of fixing the commutation rates 
for 30 years as in Bombay and in the North- 
western Provinces, and for re-adjusting b&lk 
the amoimt of the grain assessTnewte and (he 
rate of its conversion into moTMy after that 
period according to circumstances. This, 
principle was repeated by Lord Stanley in 
1858; and here the discussion terminated. 
It was revived in October 1861, when tha 
Government of India forwarded to this 
Government Colonel Baird Smith's report 
on the famine in Bengal, and asked their 
opinion as to the advantages of a permanent 
settlement for this Presidency, or of legislar 
tivesanctionfor settlementsfor termsofyears* 
In reply they were informed that the ryot- 
wari system of Madras was practically a 
perman^it settlement, and that this Govern- 
ment decidedly objected to any extension of 
the zemindari system which alienated from 
the State all waste land as a source of future 
additional revenue, and that they saw no 
advantage in legislative sanction for settle- 
ments for terms of years, which might 
hamper the Gt)vemment without improving 
the condition of the ryot. The subject of a 
permanent settlement was again brought 
under discussion by Sir Charles Wood's 
despatch of July 1862. The Board of 
Revenue were called upon to report, but 
that body made no reply ; and our Govern- 
ment did not wonder at their hesitation, 
because there was an ambiguity in the des- 
patch when it was attempted to apply its 
arguments and its instructions to the state 
of things which exist here. Supposing the 
Home Government meant to limit absolutely 
the maximum amount of the land revenue 
in this Presidency when certain conditiona 
were fulfilled, then this Government would 
heartily concur with the opinion already 
recorded on previous occasions, ** that thd 
time has not arrived, and is probably vegF 
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distant, when any snoh measure conid be 
adopted without serions injury to the inter- 
MtB of the community, and of the State as 
representing the community. Then, adopt- 
ing the views and almost the very words of 
Lord Napier, our Government went on to 
observe—'' The demands on the resources of 
the Government on account of improved 
administration are constantly increasing, 
and are likely to increase for a considerable 
period at a very rapid rate ; and the 
improvement of the Government revenue 
from the exteinsion of cultivation over the 
large area of culturable waste, is one of the 
most valuable and legitimate sources of 
sapply to meet those demands to which the 
Government can look, and on which they 
may confidently rely ; and we are of opinion 
that the Government would not be warranted 
in relinquishing any such means for aiding 
the development of the country, x>t meeting 
tiiose claims for most necessary improve- 
ments, which are loudly demanded in almost 
every department. Irrigation works, sani- 
tary measures, communications, education, 
jaQs, and many other branches of the 
administration will, for some time to come, 
tax to the utmost the resources of the State 
to effect the amelioration which they require, 
and demand not OQly that no additional 
source of revenue shall be relinquished, but 
that all dall be improved to the utmosf 
These are honest, out-spoken words, and 
reflect all credit on the statesmen who are 
now at the head of affiurs. There is no 
ahrinking from the responsibilities of their 
position, or any shutting of their eyes to the 
paonmount demandsofthepeopleand country 
cittmitted to their care. The despatch is a 
ttttily out-spoken expression of opinion 
cm the part of men conscious of their res- 
ponsibilities, and of the obligation that lies 
SfKMi them to lay the whole truth of the 
Me betbre the Home Authorities, without 
UMldy^fiiHing in with the views of the auto* 



crat in Westminster. They at once admit 
tiiat we need more irrigation works, that our 
sanitation must be progressive, that our 
communications have largely to be extended 
in order properly to develope the resources 
of the country, that the very administration 
has to be improved ; and that for all this, 
we must have more revenue than that which 
we at present draw from the country, the 
only legitimate and justifiable sources of 
this additional revenue being the extension 
of cultivation to land now lying waste, and 
the improvement of that already under 
cultivation. This (Government then very 
justly and logically point out that our right 
to revenue from land is limited by imme- 
morial custom, and is derived solely from 
ancient authorities, so that it would be 
quite right to declare to landholders that 
the grain assessments would be permanent ; 
but that at the same time the Government 
were not called upon to fix the money rates 
for ever, because the ryot is certainly not 
entitled to a monopoly of the advantages 
accruing from a rise in prices. In other 
words, this Government correctly hold that, 
however wise and politic it may be to 
relieve the land from oppressive burdens, 
there should nevertheless be a reciprocity 
between the State and the ryot as to advan- 
tages and disadvantages; and impressed 
with the jc^stice of these views, they finally 
recommended that the grain rents might be 
made permanent, but that the money rates 
should be unalterable for only 30 years. 

A reply was received in due course, in 
which the Secretary of State approved of 
a period of 20 years being adopted for cal* 
culating the new commutation rates, and of 
levying a labour cess in lieu of the ancient 
Jcudimaramutj or customary village service 
for the maintenance of irrigation works. In 
making this announcement, his Grace the 
Duke of Argyll, however, blew a blasts 
which in tone was the very opposite of that 
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which for some time had proceeded from 
the council chamber of the India Office. 
Whereas it was before laid down that the 
ryot was to have the full benefit of all 
improvements, his Grace was now not even 
willing to make the grain assessments per- 
manent, and content hiinself with the hberty 
to alter the money rates after a time in 
just proportion to a rise in prices ; and he 
defends his narrower pojicy on the ground 
thattheGovernment themselves had declared 
that the time had not arrived, and was 
not likely to arrive for a long time to come, 
for limiting the maximum amount of the 
land revenue. Taking higher ground than 
tliis, hii^ Grace adds that, for the very same 
reason that this Government wished to retain 
waste lands as a source of additional income, 
he could' not sanction the surrender of any 
Buoh legitimate source of revenueas the share 
of Govemmentln the increased value of land, 
brought about by improved administration 
and public wor^s, such as irrigation works 
and railways. The Duke of Argyll does 
not intend, he says, to depart from former 
instructions to keep the assessment distinct 
from the sum paid for water supplied ; but 
adds that these instructions are not incon- 
sistent with the Government, on a revision 
of assessment on the termination of the 
period for which it was made, receiving its 
due share of the improvement in the value 
of the land effected by water being brought 
within reach of it We venture to affirm 
that this view is not just; and so this 
Government think, though they do not 
assign the reason we are prepared to assign 
in so many words. We quite agree that it 
would not be unjust that the Government 
should share in the profits of the ryot, 
where those profits accrue to him by a rise 
in prices, brought about by circumstances 
over whidx he oould not possibly have any 
control-; but we certainly cannot see why 
he shrndd tese any portion of the benefits 



his land has gained by the employment of 
water which he himself has raised, or for 
which he has paid. If the ryot did not pay 
for the water, it would be quite another 
thing. Then the Government could justly 
claim to share in the improvement which 
they had gratuitously effected ; but whare 
the ryot pays a water rate oaloolated not 
only to cover the cost of the fluid supplied 
to him, but to yield a percentage on the 
outlay exp^ided in the construction and 
maintenance of the irrigation work supply, 
ing that fluid, then we contend tikht tiie 
obligation on the part of the ryot is at acn 
end. He has paid for the commodity yon 
have sold him, and you have no right to 
say you must now give me a share of the 
advantages accruing from your employment 
of the commodity I have sold you and for 
which you have fully paid me already. Mr. 
Arbuthnot, no doubt, saw the inequality of 
the principle laid down by the Secretary of 
Statd, and he accordingly records a misate 
objecting to this portion of the despatch. 
On their part, the Government Communicat- 
ed the despatdii to the Board of Revenue and 
the Director of Revenue Settlement, in view 
to their acting upon the instructions with 
which the despatcdi closed, viz., to generally 
inform occupiersoflandthatthe recontassess- 
ments made by the Settlement Department 
will be revised after 80 years ; but they 
resolved at the same time to bring again 
under the consideration of the Secretary of 
State the expediency of making the grain 
values permanent. Meanwhile the Board of 
Revenue objected to the period of 20 yean 
beingtakenfor the cak^ulation of the comma- 
tation rates. They urged tbatthis period te^ 
in five years only of low prices, while tiie 
remainder was made up of ten years of hi^ 
prices, and five of exceptionally high prictej 
so that the term selected represented wtt 
abnormal condition of the local gifrfg 
market. They gave several reia8on9.m iii^ 
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port of their views, and deprecated the 
adoption of a higher commutation rate for 
Salem than that proposed by Mr. Packle, 
by Mr. Master, and by themselves. The 
gacrifice of £15,000 for a province larger 
than Devon and Somerset combined was 
small, they thought, compared with the 
risk ; and while objecting to the same term 
of years for the commutation rates being 
appUed to all districts, they urged that the 
past history of this Presidency was replete 
with painful evidence of the ruinous conse- 
(jaenQOs of over-assessment, and that the 
lesson had been too dearly bought to be 
disregarded. They at the same time gave 
it as their opinion that it would now be 
impossible to enhance the assessment where 
it had been already revised, and promised 
to write again on the subject of the duration 
of the assessment. The Government, how- 
ever, could not agr'eo in the views of the 
Board, except so far as not to interfere for 
the next 30 years with tho settlements in 
tbe districts tho assessment of which had 
been already revised. Then, as regards 
their resolution to address the Secretary of 
State again on the subject of making the 
giain assessments permanent, they forwarded 
♦ despatch to the Duke of Argyll, which will 
he found in its place in another part of our 
oolnmns. It will be there seen that our 
6ovm*nment press the political advantage 
of giving occupiers of land direct interest 
■in iii& stability of our rule, by declaring 
tiuit the actual quantity of the crop now 
..taken will never bo increased, and the still 
"IppBater social advantage, of providing a 
*w41y popular and safe investment for the 
.9^ increasing wealth of the country. They 
Jglinir out that the heavy charge of revising 
JWjftwm enta every^O years would be obviat- 
because the expensive part of the 
i consists in classifying and investi* 
; Boils^ whereas the mere adjustment 
^commutation rates can be attained 
i»lil94id of any special establishment 




Improvements in land always take the 
shape of improvement in prices, in which 
the Government will share by their plan of 
revising the money rates. There is no doubt 
that this is the just aud equitable mode of 
treating the subject. It is fair to the State, 
and it is fair to the people* The former 
principle of giving the ryot the full and 
entire benefit of all improvements was 
entirely one-sided. It benefited tho ryot 
alone in the exact proportion that prices 
increased ; whereas the State, which has to 
protect all branches of the community alike, 
has to meet increased political and social 
requirements of all kinds with exactly tho 
same amount of revenue. Hence arose tho 
necessity for taxation on incomos and on 
justice, and for reducing establishments, 
which might have been altogether avoided 
in India, and are certainly utterly uncalled 
for in Madras, Qur plan of looking to cul- 
tivation extending to waste lands for addi- 
tional revenue, and of sharing with the ryot 
in improvement in price, is a statesman-like 
measure which does not iiy ure the cultivator, 
and avoids all annoyance to the other classes 
of the community. Such a measure it is 
impossible to carry out in Bengal, where all 
the land has been parcelled into Zeminda- 
ries, the waste chucked into the several 
holdings, and the payment from each feuda- 
tory is fixed and unalterable. We can well 
seo that, in their extremity, the Government 
might there excusably demand a percentage 
of incomes to meet the increased wants of 
the general community. But Madras, and 
we believe Bombay also, stand on a very 
different footing. We want no income tax 
here ; and an income tax on us is simply 
unjustifiable : it is in fact making us pay 
for bad government in Bengal. Our 
revenue system is a happy one. It gives ua 
an increasing income with the increase of 
wealth and prosperity in the country. As 
waste lands come under the husbandman's 
plough, he cheerfully contributes his quota 
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to the great land revenue of the country. 
As prices rise, he is happy to share with 
the State the advantages that have accrued 
to him, either by the direct operation of the 
State, or by those advances in countries and 
among peoples which he has had no hand in 
eflFecting. There is a limit, however, to this 
sharing system, and that limit has been 
happily fixed by our Government. They say 
let US share in an increase of prices, but 
don't let us demand more than the present 
quantity of grain calculated as our share of 
the ryot's crop. This is what they mean by 
making the grain assessments permanent, 
leaving the money values to be adjusted 
after certain periods according to the market 
of the day. This is a happy arrangement, 
and must prove substantially advantageous 
both to the cultivator and his great landlord. 
It will give the husbandman a direct interest 
in his land and in its improvement, for the 
greater the profits the greater his share of 
the out-turn ; while the State has legitimate 
sources of increased revenue in rise of prices 
to meet the increased and growing demands 
of the age. We trust that our Government 
will not be turned aside from their present 
policy by random edicts from Westminster. 
A respectful firmness must surely be suc- 
cessful in the end. Our Government is 
strong. Lord Napier has grappled with his 
subject, and he has able advisers in such 
men as Mr. Arbuthnot and Mr. Sim. 



HIGH COURT— MADRAS. 



HOLLOWAY AND InXES, J. J. 

Hereditary riijht to manage Bt'i'ostan — Pagoda 
Cohimittee — 

A fiuedB to estahlish his right to manage a certain 
ZJevastanj and to recover the temple property 
forcibly taken possession of hy B. A contended 
that the right vested in the faiuihj^ that he was 
the senior member , and that the Pagoda coMt- 
mittee Lad conjirined him. B codended that his 
father had managed^ and, as at the iin^e the 
family had divided^ he was entitled to succeed. 



Hrld thaty as A was the senior membe)' of tlm 
family, and had furtlier been confirmed by the 
Committee, he was entitled to ih/i management 

B. A. No. 28 of 18G9. 

Vasudeva Kakotaiya r. Visbuu Kakotaija. 

The plaintiff brought this suit to esfablish Lis 
right to the management of the Vishnnmoorti 
d^vastan in the village of Mndakai, and to 
obtain possession of certain lands Wonging 
to the devastan producing annnally Rnpces 
322-2-4, exchisive of a tasdik of Rupees 8 per 
annum together with mesne profits for three 
years from 1864 to 1866. The plaint set forlh 
that the right of management of the temple 
was vested by custom in the senior member of 
the family ; that on the death of plaintiflTs 
father's younger brother (first defendant's 
father) plaintitf was appointed manager by the 
second, third, and fourtli defendants, who were 
the committee appointed under Act XX of 1863, 
and received a sunnud from them in 1864 ; thai 
in the same year the first defendant forcibly 
took possession of the temple property, and has 
since enjoyed the lands, though plaintiff has 
paid the assessment on them. The plaint 
further stated that the land No. 3, situated in 
the village of Madakai, was wrongfully enjoyed 
by fifth defendant under an alleged usufi^uctaary 
mortgage bond, executed by the father of fii"st 
defendant during his management.' The first 
defendant denied that plaintiff's father bad ever 
managed the devastan, and pleaded that, as the 
family was divided at the time of his own father's 
death, he was entitled to succeed to the manage- 
ment. He also asserted that the produce of the 
plaict lands had been over-estimated by the 
plaintiff. The second, third, and fourth defend- 
ants did not defend the suit. The fifth 
defendant stated that he held land No. 3 under 
a usufructuary mortgage executed in 1 869 by 
the first defendant's father, and that, as stated in 
the deed, the money -was advanced by him to 
defray certain expenses connected with the 
devastan. The issues raised were — first, whether 
the right of managing the devastan was heredi- 
tary in the family of the plaintiff and first 
defendant, and whether the plaintiff as senior 
member of the family was entitled to it ; second, 
whether the produce of the plaint- lands had 
been con-ectly stated by the plaintiff; and 
third, whether the debt for which a portion of 
the land was mortgaged to fifth defendant was 
incurred on account of the devastan. 

The Hon'ble J. C. St. Clair, Civil Judge of 
I Mangalore, found the firtt issue in favour of 
I plaintiff from a proved order of succession, as 

wtill asfrom the sunnud granted to plaintiff as 
I senior member of the family after the death of 
I first defendant's father. As to the second point, 
I he held that, as the rent of the temple lands had 

been applied to the maintenance of the temple 
, by the first defendant during his wrongful pof- . 
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session, be need not pay them now to the 
plaintiflT ; bat he must reimburse plaintiff for the 
assessment he had paid, which should have been 
provided out of the temple funds. As to the 
mortgage, Mr. St. Oiair held it to be proved, 
and added that as plaiutiff had assisted the late 
manager, and must have been aware ol* the 
iBortgage, he conld not object now as he had 
not don© 8o before. The Civil Judge, therefore, 
decreed that the defendants should make over 
lo plaintiff the plaint lands, except 24^| podi- 
pads assessed at Rupees 12 and now in posses- 
ision of fifth defendant under the mortgage deed j 
that Brst defendant should pay to plaiutiff Rupees 
161.13-10, tlie amoTuit of assessment paid 
by him up to the date of the decree. Further, 
the first defendant to pay plaintiff's costs, and 
the plaiutiff to pay those of the fifth defendant. 
From this decision the first defendant only 
appealed. Strinivasa Charriar for the appel- 
lant ; Sunjira Row for the respondent. The 
High Court delivered the following 

Judgment : — 14:th January 1870. 

It is contended that the only question is one 
of nomination by the committee. If so, the 
plaintiff is entitled as their nominee ; and his 
removal could only be for cause, and none has 
been shown. If it is a question of a prior 
right only confirmed by the committee, then 
no ground has been shown for questioning the 
uonclusion of the Civil Judge that that prior 
right was in plaintiff as senior member ; and, 
if confirmation was needed, the act of the 
committee was such. The appeal should be 
dismissed with costs. 



InNES and COLLETl, J. J. 

Transfer of inlcrest in charity land — Subject to 
trHst-^ 

h a suit for the recovery of certain land attached 
io a Tii-uvassel, and sold by the trustee to the 
plaintiff under a deed of sale, one of the jdeas 
Hi up was that it ivas contrary to Regulation 
VII of 1817 to sell charity property. It was 
tiien contended by plaintiff that the endowed 
land was not sold to him, but simply the defend- 
ani*8 right io mattage and improve the endow 
ment. The suit ivas dismissed by the Civil 
Jndge on ilte preliminary objection that this 
plea cotdd not hold good ; that the sale deed 
purported to be an absolute sale; and that such 
^^ Bale of charitable property was contrary to 
fte Regulation quoted , 

«Ii& hy High Court, remanding ca^e to be tried 

«• its merits^ that there was nothing in the 

Mgttlaiion to prohibit an alienation of property 

AmfeA with a trust, nor was there any other 

^ff^^imtm of law against a transfer of interest 

. W|itii mth the performance of a charitable 

v*Wf» 



S, A. No. 390 of 1868. 
(Civil Mis. Pet. 2^4 of 1869.) 

Ragunada Naiken and another v. Chinappa 

Chetty alias Subramania Chetty ana 

six others. 

The plaintiff sued to recover possession, of 
91| gulies of nunjah land from the second and 
third defendants, being part of some land pur* 
chased by him from first defendant under a 
deed of sale A., dated 2nd May 1864, valued 
with buildings thereon at Rupees 603 ; also to 
establish his right to the said land under said 
deed of sale, value Rupees 700 j and further 
to recover Rupees 220, the value of building 
materials damaged in consequence of a com- 
plaint preferred by third defendant, through 
his agent, to the Sub-Magistrate of Mannedam, 
as well as to recover the fine of Rupees 20 
imposed upon him by that authority on said 
complaint. The third, fifth, and sixth defend- 
ants raised a preliminary objection that the 
plaint was over- valued at Rupees 1,643, and on 
the report of its Amin the Court estimated 
it at Rupees 1,371-2-0. The plaintiff alleged 
that the forefathers of first defendant left cer- 
tain land and a tiruvassel in Coultragai village 
for the festival of Sree Soundraja Permaul of 
Tirucanapuram ; that the said family enjoyed 
the lands and performed the charity. The 
lands were registered in the pymash accounts. 
In March 1826 the lands attached to the said 
tiruvassel were mortgaged for Rupees ^7 on 
usufructuary tenure by the uncle of the 
first defendant to the father of the second 
defendant. The mortgagee enjoyed the pro- 
perty, and in May 1 864 first defendant redeemed 
the land from the mortgage and sold his pro- 
prietary right therein lor Rupees 700 to 
plaintiff and executed to him a deed of sale (A). 
Plaintiff received possession of the land except 
the waste laud Nos. 62 and 64 in the pymas.h 
registry, which were held ty second and third 
defendants. The tiruvassel was a thatched 
building, and plaintiff began to build it in 
stone; he expended Rupees 500, and had 
other building materials on the ground, 
when third defendant preferred a complaint 
to the Sub-Magistrate of Nannelam that 
the tiruvassel and its lands were common to 
the village community ; and that the plaintiff 
had illegally commenced building thereon. 
Plaintiff further alleged that the Sub-Magistrate 
had exceeded his jurisdiction by questioning 
the validity of A, and by fining him (plaintiff) 
Rupees 20 on the said complaint. The first 
defendant admitted the plaint ; the fourth and , 
seventh defendants were ex parte; the other 
defendants put in various pleas, among which 
was the plea that the sale of charity property 
was contrary to Regulation VII of 1 81 7 ; while 
the ninth defendant, the Sub-Magistrate, 
answered that plaintiff's suit against him was 
contrary to Act XVIII of I860; he had not 
exceeded his authority, and knew nothing of the 
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alleged destruction of the building materials ; 
he was not liable for their loss. The Principal 
Sadr Ameen of Negapatam, Maurice Cross, 
Esq., considered the whole case fraudnleot and 
unsatisfactory, and he dismissed the plaintiff's 
BUit with all costs. From this decision the 
plaintiff appealed to the Civil Court of Tran- 
qnebar. The Civil Judge, E. F. Elliott, Esq., 
without entering into the merits of the case, 
was of opinion that the suit was barred in point 
of law, because the property in dispute was for 
charitable purposes, and could not, under Regu- 
lation VII of 1 8 1 7, be alienated. It was contended 
for the plaintiff that the endowed lands them- 
selyes were not sold to him, but only first defend- 
ant's right of management and improvement of 
the charitable endowment. This view the 
Court could not take in the face of the deed of 
sale A, where the absolute sale of the lands is 
clearly laid down and intended ; therefore the 
Judge held it was a most decided alienation of 
endowed lands, which the first defendant had 
not the legal right to alienate, and, therefore, it 
was invalid in law. In this decision Mr. Elliott 
held that he was strengthened by the decree of 
the late Sudr Adawlut, 17th April 1851, S* A. 
50 of 1860. He, therefore, aflBrmed the decree 
of the lower Court, and dismissed the suit with 
all costs. The plaintiff appealed to the High 
Court. Strinivasa Chariar for the appellant. 
Sunjiva Row for the respondents. The High 
Court delivered the following 

Judgment : — 7th January 1870. 

The sole ground upon which the lower Appel- 
late Court has decided this case is that, what- 
ever the nature of the first defendant's interest 
in the property, his attempt to transfer the 
same to the plaintiff was invalid, because the 
property was cbari^ed with a trust in favour of 
a religious charity. There is nothing in the 
Regulation referred to to prohibit any such alien- 
ation, and we are not aware of any other provi- 
eion of the law against it ; nor do we see how 
it can be contended that any interest in the 
property, though coupled with the performance 
of a charitable trust, may not be transferred by 
the possessor of such interest ; or, if the interest 
is limited to a right to manage the property, 
why such right of management may not be simi- 
larly transferred. We are, therefore, of opinion 
that the appeal must be remanded to the lower 
Appellate Court for deciaion upon the merits. 
The costs hitherto to be costs in the cause. 



HIGH COURT— CALCUTTA. 



Pbacock, Sia B., Kt., 0. J., and Mitteb, J. 

Sashi Bhnsan Banerjee (plaintiff) v, Tarachand 

Kar and others, (defendants.)* ' 

Evidence — Unstamped bond — Intention to evade the 

Stamp Laws, 

* Reference from the Judge of the Small Cause Court 
at Banagbat. 



A hand executed between a plamiiff, who sued upoti 
it, and the defendants, contained the following 
clause, "And, inasmuch as we (the defendants) 
" are urgently in want of tnortey and are 
"unable to procure a stamp at the niome^U, tee 
" have executed tlt/e bond on plain paper. Should 
** it be necessary for you (plaintiff to bring a suit 
" against us, whatever penalty you may have to 
"pay shall be made good by us with interest** 

The Small Cause Court Judge, before whom the case 
was tried, considered the above clause in the bond 
to be evidence of an intention between the parties 
to avoid the Stamp Law, and refused to receive 
evidence to the contrary. He tdso reused to admit 
the bond in evidence. 

Held, on reference to the High Cowt, iluU tlie 
claim in question did not a^nount to cm agreement 
to evade the Stamp Laws, The Judge might have 
iiiferred from it that it was the intention qf (lie 
paiiies to evade the Stamp Laics, but in thai case 
he should have hecuid evidence to the contrai^y. 

This case was referred for the opinion of the 
High Court by the Judge of Small Cause Court 
at Banaghat, under the circumstances disclosed iu 
his order of reference, which was as follows : — 

Plaintiff sued on an unstamped bond, and, at the 
time of filing his plaint, deposited with Nazir 
the proper amount of stamp duty and penalty 
reqmred in accordance with Clause 2, Section 17, 
Act X of 1862. 

On the 6ase coming on for trial defendants' 
pleader objected to the admission of the bond iu 
evidence, on the ground that the omission to 
execute it on stamped paper arose from an inten- 
tion to defraud the Gk>Ternment by evading pay- 
ment of the stamp duty. (Section 15, Clause 1. 
Act X of 1862.) 

On this subject the bond Itself contains the 
following stipulation, " And, inasmuch as we 
(defendants) are urgently in want of the money 
and are unable to procure a stamp at the moment 
we have executed the bond on plain paper. Should 
it be necessary for you (plaintiff) to bring a suit 
against us, whatever penalty you may have to pay 
shall be made good by us, with interest." 

It seems to me that this amounts to nothing les^ 
than a deliberate agreement between plaintiff and 
defendants to evade the Stamp Law. lliere can 
be no doubt that, had defendants paid the money 
and so released plaintiff from the necessity of 
bringing a suit, as it is natural to suppose the 
intention of both parties to have been at the time, 
Government would have been defrauded of the 
stamp duty required for a bond of the amount 
speciJfied. 

Supposing, as is probably the case, that stamp 
paper was not procurable at the time of the loan, 
which took place upwards of four years ag<^ 
plaintiff, if he really intended to carry out th» 
provision of the Stamp Law, might have hai 
recourse to the Collector under Clauses 1 or 2 of 
Section 15, Act X of 1862. 

It is contended for plaintiff that the parties are 
not in pari delicto, and that it is unjust to allow 
defendants to take advantage of then* own wrongs 
but I am of opinion that the legal maxim in qaM« 
tion has no bearing on the present case, and, ma I 
hold that the words of the contract translaldi 
above indicate an intention to evade the Bt^stttf 
Law, I have refused to receive oral evidence taiw 
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contrarj) and dismiss the case contingently on the 
t){»nion of the High Court. 

The case was sent back to the Judse to state the 
point of law upon which he wished the decision of 
the Court, which was stated by him as follows in 
returning it : 

The question on which I request the opinion of 
' the High Court, and which I regret not haviug 
stated more distinctly before, is whether I have 
rightly construed the extract from the bond before 
quoted, as containing an agreement between plain- 
tiff and defendants to evade the Stamp Law, which 
would preclude the Court from admittiuff the 
document in evidence under the provisions of Sec- 
tion 17, Act X of 1862. 

Baboo Braja Prasad Bose for plaintiff. 

The opinion of the High Court was deljvered by 

Pbacock, C. J. — We are of opinion that in point 
of law the construction of the Jud^ of the Small 
Oanse Court is not correct. The bond certainly 
£d not contain any agreement between the plain- 
tiff and the defendants to evade the Stamp Laws. 
7he stipulation in the bond if true shows that 
the borrowers were urgently in want of the money 
andwere unable to procure a stamp at the moment, 
and that th^y, therefore, executed the bond on plain 
paper. It was then provided that, should it be 
necessary for the plaintiff to bring any suit on the 
bond, whatever penalty the plaintiff should have 
to pay would be paid by the defendants with 
interest. That did not amount to an agreement 
to evade the Stamp Laws. It might have amounted 
to evidence from which the Judge might have 
inferred, as a matter of fact, that it was the inten- 
tion of the parties to evade the Stamp Laws ; but 
in that case it would have been the duty of the 
Judge to receive oral evidence to the contrary, 
whidi he refused to do.— 29^^ :^ay 1869.— JBen^oZ 
Lmo Reports, Vol lU, Part XVL 

KORMAN AND JaCKSON, E., J. J. 

Stka Namdar and another (defendants) v. Beicha 
Namdar (plaintiff.)* 

Ad XX of 1866, Sections 2, bO^Begistration— 
Priority of imregistered deed — Lease to take juice 
from date-trees, 

TKb righi to take juice from date-trees is not^ 
aeeording to Section 2, Act XX cf 1866, a light 
to immoveable property, hut faUs tt/nder the defi- 
mHon of moveable property. 

A registered lease to take juice from date-trees 
aumot, under Section 50, Act XX cf 1866, have 
friorUy over an tmregistered one of a pi-ior date. 

Baboo Amhika Oharan Banerjee for appellant. 
Hone for respondent. 

The jadgment of the Court was delivered by 

'ifoaxAir, J. — In this case the appellants, who 

■lin ilte defendants, claim a right under a lease 

1 by the proprietor to take the juice of 320 

in Mauza Sunhowli. The plaintiff 

under a similar lease of an earlier date, 

is unregistered. The appellants contend 

^- Mi r lease, though later in date, is entitled to 

plbul^ over ^tx&t of the plaintiff, inasmuch as it 

mWtgtM k«nd. Section 50 of Act XX of 1866 

J^AMal Ap^peel, Ko. 2,765, of 1868, from a decree of 
g|jf.fliiwi!liialu Judge of Bhagnlpore, dated the 6th 
a deorea of the Munsiff of that 
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enacts as follows: — "Every instrument of the 
kinds mentioned in Clauses 1 , 2, and 3 of Section 
18 shall, if duly registered, take effect, as regards 
the property comprised therein, against every 
unregistered instrument relating to the same 
property.'* 

Now, the right to take the juice of the date- trees, 
will not fall within Section 18, Clause 1, unless it 
is a right or interest to immoveable property. 
Looking to the definition of immoveable property, 
in the 2nd Section of the Acfc, it excludes 
" standing timber and growing crops." The defi- 
nition of moveable property m the same section 
includes " growing crops, grass, fruit upon trees, 
and property of evei-y other description, except 
immoveable property. 

The question is, does the right to cut date-trees 
and take the juice produced by them fall within 
the description of immoveable property, as the 
term is limited in the 2nd Section. 

The definition is as follows, " Immoveable 
property includes land, buildings, right to ways, 
lights, fisheries, or any other benefit to arise out 
of land, and thiugs attached to the earth, or per- 
manently fastened to any thing which is attached 
to the earth, but not standing timber, growing 
crops, nor grass." The juice of date-trees, 
from which sugar is made, being produced 
annually at the season of growth, falls nearly 
within the description of a growing crop. The 
right to take the juice in future years from 
standing trees, from which it is produced without 
cultivation, is more nearly described as a right 
to, or benefit arising out of, standing trees or 
timbers, than a right or benefit to arise out of 
land, such as is described as immoveable property. 
On the whole, therefore, though not without some 
doubt, we think that the 60th Section has no 
application to a lease of a right to take the juice 
of date-trees. 

We, therefore, affirm the decision of the lower 
Court. The appeal must be dismissed with costs. 
— 28^A, August lS69.—Id&m. 



Batlet and Hobhouse, J. J. 

Abdul Hamid (defendant) v. Dongaram Dey 
(plaintiff.)*' 

Enhancement — JuiHsdiction of Collector, 

A suit for enhancement of rent of a dwelling-liouse 
in a village is cognizable by the Collector, 

Baboo Hari Mohan Chuckei-butty for appellant. 

Baboos Nalit Chandra Smi and Kama Nath Bose 
for respondent. 

Batlet, J. — The plaintiff in this case sued the 
defendant as holding certain Bhita lands in his use 
and occupation, which BhUa lands he alleged were 
part of his taluk purchased by him. 

The defendant's allegation was that the lands 
were not in the taluk alleged by the plaintiff, but 
were in another taluk in which he was a co-sharer 
with the plaintiff. 

The first Court, after a remand by the lower 
Appellate Court, finally decided, on the 21st 
October 1868, that it had not the '* smallest doubt 
" that the lands are part of plaintiff's purchased 

* Special Appeal, No. 780, of 1869, from a decree of 
the Judge of Tippera, dated the 26th January 1869, 
aflEurming a decree of the OfficiatiDg Deputy Collector 
of that district, dated the 2l6t October 1868. 
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•* talnk;" and then the Courf goes on, "as no 
** olgectioB has been made to the rate of rent, 
•• and as defendant, having held and eiyoyed the 
'* lands since the sale, is liable to an equitable rent 
" for them, I give a decree for Rupees 10-14-0, and 
** costs Rupees 4-4-0, and fees Annas 8-9. Total, 
" Rupees 15-10-9/' • 

On appeal, the Judge records : ** I thiuk with 
" the Deputy Collector that the defendant holds 
** rent-paying land and land for which rent has 
** been received by plaintift*'s predecessor, within 
•* the plaintiff's taluk. The evidence is scanty on 
" this point, but I think sufficient." Then, as 
regards the riites, the lower Appellate Court 
remarks : " I do not think that the defendant in 
•* his deposition on oath before this Court, and 
•* which with the plaintiffs statement formed the 
'* grounds from wnich to frame issues, raised any 
" objection as to the rates so that it is necessary 
•* now to return this case for trial on this point." 
The lower Appellate Court then concludes its 
judgment by dismissing the appeal with costs. 

The defendant appeals specially. 

The fifth and the last ground is that the provi- 
sions of Act X of 1859 have reference only to 
lands held for agricultural and horticultural 
purposes, and not to lands on which actual dwell- 
ing-houses are erected, and held by persons other 
than actual cultivators. 

In regard to the last plea that this being a case 
for lands for building purposes, the provisions of 
Act X of 1859 do not apply. Kali Mohan Choi-, 
tcrjee v. Kali Krishna Boy Chowdhnj^ has been cited. 
But tl^e facts of that case were totall}^ different 
fVom the facts in this. There the building was 
part of a range of buildings in the centre of the 
town, and, therefore, the rent of those houses 
would not fall within the purview of Act X of 
1859. 

It is to be here also noticed that part of the land 
occupied by defendant was not occupied by the 
bouse, and besides this the point was not taken in 
either of the Courts below. 

On the whole, I see no error in law in the judg- 
ment of the lower Appellate Court, and I would, 
therefore, dismiss tnis appeal with costs. — I2th 
July 1869.— Ide?». 

HER MAJESTY^S PRIVY COUNCIL. 



[Bengal Cases.] 
Zemindar les — Boundaries — Survey awards. 

A Zemindar sued two neighhouring Zemindars for 
the recovery of 5,000 heegahs as being within the 
boundary line of his Zeinindary, and to set aside 
the awards made by the Survey officers vnih 
reference to the boundary line. Both the lower 
Courts dismissed the suit. 

Held by the Privy Council {affirming the judg- 
ment of the Courts below) that the Sttrvey 
a/wards^ if questioned in time, are not conchisive 
upon the question of title ; and that their Lord- 
ships would be extremely reluctant to reverse the 
judgment of an Indian Court upon a boundary 
question, unless they were clearly satisfied that 
it was wrong. 

•as. L. B., App, 39. I 



Judgment of the Lordfl of the Judicial Com- 
mittee of the Privy Council on the appeal of 
Rajah Leelanund Singh v. Rajah Mohender- 
narain Singh and Rajah Jyemungul Singh, 
from Bengal ; delivered 1 0th December 1869. 

Treeent, 

Tub Master of the Rolls. 

Sir James W, Colvile. 

Judge of the High Coort of Admiralty. 

Sir Joseph Napier. 



Sir Lawrence Peel. 

The appellant is the present possessor of the 
large zemindary known as the Kurruckpore 
Mehals, which" includes the whole of Perguunab 
Singhol $ and one of the MouBahs composing 
that Pergnnnah is called Knsbeh Badholee. 
This zemindary formerly belonged to one Rajah 
Kadir Ali, from whom it descended, first to ht« 
son Ikbul Ali Khan, and afterwards to his 
grandson, Ruhmet Ali Khan ; bat in 18i2 it 
was sold for arrears of Government revenue, 
and was then purchased by Rajah Bidanxind 
Singh, the father of the appellant. 

Abutting upon Pergnnnah Singhol and on 
the west and south of it is Pergnnnah Chun- 
dun Bhooka. This includes the Moozahs of 
Jankeepore, Ahsur Chand alias Kuchwa, and 
Ahsur Biscoond. The two former of these form 
part of the zemindary of the respondent 
Mohendemarain Singh, who is the son and 
successor of Rajah Nirbye Singh. The otliAr 
village forms part of the zemindary of the 
other respondent, Rajah Jyemungul Singh, who 
is the representative and successor of Rajah 
Nuwab Singh. 

The question in the suit is one of boundary 
between the two Pergunnahs, Singhol and 
Chundnn Bhooka, t. e., whether the 5,000 
bepgahs of which the appellant, as plaintiff, 
seeks to recover possession, form part of Knsbeh 
Budholee, and, thorefoi-e, lie within the proper 
boundary line of Pergnnnah Singhol ; or 
whether they are included partly in the vil- 
lages of Jankeepore and Kuchwa, and partly 
in that of Biscoond, and, therefore, lie within 
the proper boundary line of Chundnn Bhooka. 

From this statement, however, it follows that 
the portions of the disputed land which are 
held by the respondents respectively may be so 
held by them by different titles; and that, 
although the principal question of fact, vis., 
the true position of the boundary line between 
the two Pergunnahs, is common to both, tb« 
one may, in respect of long possession, be in a 
more favourable position than the other ; and 
that that which may be evidence against the 
one may not be evidence against the other. 
And this being so, it is perhaps unfortunate thftt 
the appellant's claims against the two respcnid- 
ents should be litigated in cue and the 
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snit. The suit is brought not only for the 
recovery of the lands in question ; but, as a 
necessary step towards that object, to set 
aside certain awards passed by the ofBoers 
employed to conduct the revenue survey in 
this district, and to obtain a rectification of the 
boundary line as defined by them. The sait 
was brought within the period in which the 
law allows such awards to be contested in a 
re^lar suit. Bat their Lordships need hardly 
observe that the plaintiff in such a case has to 
overcome the strong presumption which the 
decision of such a question as this by com- 
petent officers after full Jocal inquiry, made 
with the aid of a scientific survey of the 
locality, is calculated to raise against him. 

It may be convenient, in the first place, to 
state shortly what is the effect of the survey 
proceedings which are impeached. The lino 
laid down by the survey as the northern 
boundary of Pergunnah Chundun Bhooka, and 
the southern of Pergunnah Singhol, is not a 
river, but seems to be almost identical with 
the chain of hills which on the map of Hoolas 
Roy (A), which has been so much discussed 
in this case, are delineated as running east and 
west between the Jorbarara and the stream 
which he calls the Punjhairee Khoord. To 
these hills we may give the name, which is 
applied to them in some of the proceedings, of 
Sahoodree. 

There was throughout the survey proceedings 
a dispute between the appellant and the res- 
pondent Mohendernarain Singh, or Nirbye 
Siiigh his father, touching the possession of the 
lands sought to be recovered from the last- 
named respondent. The earlier proceedings 
treated that portion of the land in dispute as 
falling within the Mouzahs of Pergunnah 
Cbundnu Bhooka, which belong to Mohender- 
nanth. Mr. Brown was dissatisfied with this 
finding as being inconsistent with Hoolas' map 
(A) ; he objected to Birjobookun's map B, and 
directed that there should be a further investi- 
giaiion, and a comparison of the country with 
tiiQ map A. He also proposed to go himself to 
iha spot and decide the.question of possession. 
He never did so ; and the question was finally 
dtfoided by Mr. Quintiu, after local inquiry and 
SBTOSt^tion, in his proceeding of the 24 bh of 
0ecember 1847. 

The ease as to the lands sought to be recovered 
fren the respondent Jyemungul Singh is some- 
lyluit different. When the survey of these lands 
ftaA toi^k place the appellant raised no claim to 
Aim* The contest was between the respondent 
UnJMndernarain Singh saying that they belong- 
wA^hiB Tillage of Ahsur Chaud alias Kuchwa, 
Jyemungul Singh saying that they 
", to his village of Biscoond. The deci- 
I in favour of the latter. 
-Vh-illit final proceeding of December 1848, 

^ ilfr.WoSd, (Appendix, p. 256,) and two 



years after the commencement of the dispute 
between the respondent, the appellant did 
intervene as thinl party, and ineffbctnally 
claimed the lands as pjirt of Pergunnah Singhol. 
But his omission to come forward before that 
time affords a strong presumption tliat he was 
at the commencement of the survey out of the 
possession of these lands, if he had ever been 
in it. 

These survey awards are founded on evidence 
of the actnal possession. They are not, if 
questioned in time, conclusive on the question 
of title. 

• Their Lordships will now consider upon what 
evidence of title the appellant seeks to impeach 
them. 

The earliest piece of evidence is the proceed' 
ingof 1816 before a Mr. Sutherland, described as 
a Registrar of the Civil Court of Alonghyr, who 
appears, nnder the law then in force, to have 
exercised a jurisdiction in questions of posses- 
sion similar to that which is now exercised by 
the Magistrates under Act IV of 1840. 

The complaint was brought by Rajah Kadir 
Ali ogjiinst the lessees of part of Pergnnnah 
Chundun Bhooka, and seems to have been 
directed rather against encroachmenta upon 
wild and jungle land, for the purpose of collect • 
ing the forest products, than against any 
actual occupation of cultivated soil. One Rajah 
Jnswunt Singh, however, describing himself as 
the proprietor and zemindar of Pergunnah 
Chundun Bhooka, intervened, and the question 
what was the true boundary between the 
Pergunnahs was thus raised between the two 
zemindars. 

Those stated by the Zemindar of Singhol 
were : — " To the west is Gheedha Ghaut and 
Churhee Khoord, (by which we understand a 
line drawn from Gheedha Ghaut to Churhee 
Khoord,) to the east is Dabeedah and to 
the north is a great mountain, and south is 
Punjhairee Khoord.** 

The statement of Juswunt Singh was that 
the boundary of his lands extended " from the 
west of Dabeedah straight along as far as the 
Soordhobee and Sunkareerekh and Sireekabu- 
tan.'* It is not easy to identify kH these names ; 
but the conclusion to which their Lordships 
have come is, that this statement makes the 
southern boundary of Singhol that line of hills 
above called Suhoordree, which is admitted by 
the respondents to have been the dividing line 
as regards actual possession and enjoyment, 
and has been iixed as such boundary by the 
survey proceedings. If this be so, it follows 
that Juswunt Singh asserted no title to the 
land lying to the north of these hills, and 
between them and the Jorbarara ; and that he 
did not treat that stream, or any other stream, 
under the name of Punjhairee Khoord, as the 
boundary between the two Pergunnahs. On 
the other hand, the issue thus raised between 
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the parties seems tor admit that the Panjhairee 
Khoord was to the south of that line of hills ; 
and that the controversy was about the lands 
claimed in the present suit, or part of them. 

Mr. Sutherland's decision was in favour of 
Kadir Ali, and directed that the disputed land 
should remain in his possession according to the 
before-mentioned boundaries, until the decision 
should be rescinded by an action under Regu- 
lation X of 1793. In 1817, one Budhnarain 
was sent'by Mr. Sutherland to mark out the 
western boundary between the Pergunnahs, in 
accordance with the last-mentioned decision ; 
and that, starting from Gheedha Ghaut and- 
proceeding southward to some point or another, 
he did place certain boundary pillars is undis- 
puted. His own statement, made on oath in 
January 1830, is, that they extended southward 
as far as the Punjhairee Khoord, and that that 
Btream is south of the Punjhairee Kalan. 

Juswunt Singh and Nirbye Singh, who then 
first appear on the stage, declined to take any 
part in this demarcation, and intimated that 
they intended to dispute Mr. Sutherland's order 
in a regular suit. No such suit was, however, 
brought; 

It will be convenient here to inquire upon 
what parties this proceeding of 1816 was 
binding, and what lands did it cover ? 

It may be taken to have bound Juswunt 
Singh who was a party to it, and those who 
claim through him. It may, therefore, be 
taken to have bound Nirbye Singh, and, after 
him, the respondent Mohendemarain Singh. 
But is it binding on Jyemungul Singh, or was 
it binding on his father and predecessor, Nuwab 
Singh ? That depends on the question how far 
either derived title from Juswunt Sing; and 
the evidence is unfortunately either very scanty 
or altogether silent on their connection with 
Juswunt Singh, and as to the time at which, 
and the manner in which, Pergunnah Chundun 
Bbooka became divided between two distinct 
semindaries. The Principal Sudr Ameen in 
bis judgment speaks of Juswunt Singh as the 
" moories** of the defendants. And " moories" 
is, we apprehend, the same word as " meeras," 
which, in Professor Wilson's dictionary, is 
defined to be the person through whom an 
inheritance is derived. On the other hand, the 
judgment of the Sudr Court speaks of the 
proceeding of 1816 aa made against the ancestor 
of one of the defendants. Again, the report 
of Hoolas Roy alludes to the proceedings on a 
partition between Nirbye Singh and Nuwab 
Singh, and speaks of Juswunt Singh as the elder 
brother of both. Chunderchain Singh, (Appen- 
dix, p. 260, line 35,) a witness of Jyemungul 
Singh, also speaks of such a partition. 

That the respondents, therefore, held their 
respective portions of Pergunnah Chundun 
Bhooka under a title which, up to some date, 
is a common one, seems probable ; but there is 



little, if any, direct evidence of the fact, and 
still less of the date at which the separation in 
title commenced. 

There is no statement in the proceeding of 
1816 of the specific quantitv of the land then 
in dispute, and the complaint seems to have 
been of invasion on the part of the tenants of 
Juswunt Singh occupying lands to the west of 
the westward boundary.* Juswunt Singh, 
however, claimed all the land which lay south 
of the line of hills which he said was the 
southern boundary of* Singhol and west of 
Dabeedah, (which we take to be the range of 
hills on the east of the now disputed land). 
The question was, whether south of the line of 
hills the eastern boundary of Pergunnah 
Chundun Bhooka was the Dabeedah range, or 
a line prolonging the line from Gheedah Ghaut 
to that line of hills up to the Punjhairee 
Khoord ; and the controversy so stated seems to> 
embrace the whole of the lands now in dispnte. 

The respondent Jyemungul Singh, whether 
bound or not by the proceedings of 1816, is 
certainly not bound by those from 1829 to 1832, 
in which Hoolas Roy and Motu Roy made their 
conflicting reports. These proceedings w^re 
occasioned by a dispute which arose between 
Rajah Nirbye Singh and the then Zemindar of 
Singhol, after the supposed partition between 
Nirbye Singh and Nuwab Singh, (Appendix, 
p. 47, line 60,) and were confined to that portion 
of the disputed land which is west of the 
Punjhairee Kalan, (Appendix, p. 46, line 7). It 
did not, therefore, embrace the land which the 
appellant now seeks to recover from the 
respondent Jyemungul Singh. 

It was in these proceedings that, in order to 
get rid of the effect of the order of ISia, 
Nirbye Singh first raised the point that the 
Panjhairee Khoord mentioned in that proceeds 
ing was . identioal with the stream marked 
in map A. as the Jorbarara. Neither the 
respondent ' Jyemungul nor his immediate 
ancestor, Nuwab Singh, was a party to that 
issue, nor is the former responsible for the in** 
consistency which it involves, in claiming a 
boundary inconsistent with the admitted posses- 
sion. On the contrary, some of the witnesses 
produced by him in this cause speak of the 
southern boundary of Pergunnah Singhol as the _ 
line of hills which has been assigned as such 
boundary by the survey proceedings, and snch 
was the boundary asserted by Juswunt Singh in 
the proceeding of 1816. 

We cannot find that Jyemungul Singh has 
in any way made the identity of the little 
Punjhairee and the Jorbarara a material questiQD» 
unless it be by the 1 3th paragraph of his answer. 
And in that he seems merely to raise the ques* 
tion whether Budhnarain had lain down the 
western boundary, or the dispute of 1816 had 
extended further to the south than the IMeat 
Btream. He docs not admit that the soaiheni 
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bonndary of the Singhol is the little Pnnjhairee, 
whether north or south of the line of hills. On 
the contrary, by paragraph 15 he distinctly 

asserts tbafc the line of hills is the true boundary. 

If the case rested here, their Lordships, con- 
sidering the scanty evidence aflbrded by the 
proceeding of 1816, would have felt that no 
sufficient ground had been laid for setting aside 
the survey proceedings against the respondent 
J3'emungul Siugh, or even attains t Mohender- 
narain Singh. The real difficulty in the case 
baa been occasioned by the way in which the 
cause has been conducted in the Courts of 
India by the counsel for the parties, who seem 
in argument to have accepted as a fact that the 
Bouthern boundary of Pergunnah Singhol was 
a river called the Punjhairee Khoord, and to 
have disputed concerning the position of this 
stream, and the accuracy of the map of Hoolas 
Roy. They probably took this course because 
they felt pressed by the effect of the proceeding 
of 1816. The Principal Sudr Ameen's judg- 
ment proceeds almost entirely upon the prefer- 
ence which he gives to the map of Hoolas Roy 
over that of Birjobookun. Bat the map of 
Hoolas Roy is really a documeut of very slight 
authority. He differed from the other arbi- 
trator who was appointed conjointly with him 
to settle that particular dispute, and no final 
order was passed in that matter. His map and 
report were before the Revenue authorities when 
they made the survey and the Rurvey awards, 
and were ultimately disregarded by them. 
When this case came on appeal before the 
Sudr Dewanny Adavvlut, the Judges of that 
Court observed, as their Lordships think with 
great justice, that they were bound to treat the 
survey proceedings as correct so far aa the 
appearance of the country is recorded therein, 
and, failing to find in the survey map any stream 
which corresponded with the stream set down 
in Hoolas' map, they rejected that map, revers- 
ed the Principal Sudr Ameen's decision, and 
dismissed the appellant's suit. Afterwards, on 
a suggestion that there was in the survey map 
a stream which might correspond with the 
Pnnjhairee Khoord of Hoolas' map, they granted 
a review, and directed a further local investiga- 
tion into the existence of this stream by an 
Ameeu. The Ameen made a report in which 
he describes an intermittent stream, dry in some 
places, flowing in others, which he traced in the 
jungle. The Judges of the Sudr Dewailny 
Adawlut upon this report adhered to their 
former judgment dismissing the suit. When 
the appeal was heard here we had not before us 
their reasons for this conclusion, and we caused 
a communication to be made to India, of which 
the result is that the final judgment of Mr. 
Baikes is now before us. That Judge, with 
better means of forming a judgment on such 
& point than their Lordships have on the 
materials before them, came to the conclusion 



that the stream described by the Ameen did not 
correspond with the Punjhairee Khoord laid 
down in Hoolas' map, or with the description 
given by the appellant's vakeels of the alleged 
boundary of his zemindary. Their Lordships, 
after full consideration of the case, are not 
prepared to say that that conclusion is errone- 
ous. They must observe that upon a boundary 
question they would be extremely reluctant to 
reverse the judgment of an Indian Court 
unless they were clearly satisfied that it was 
wrong. If it had been shown that there was a 
well-defined stream corresponding, or nearly 
corresponding, with that laid down in Hoolas' 
map, they might have felt that, considering the 
proceedings of 181^ and the way in which the 
parties have conducted their case, the survey 
awards ought to be reversed. But, as the evi- 
dence stands, they feel that the position, course, 
aud very existence of the Punjhairee Khoord 
are left in such uncertainty, that if the boundary 
laid down by the survey proceedings were 
altered, it would be impossible, with any cer- 
tainty, to fix the boundary to be substituted 
for it. And in these circumstances they must 
humbly recommend to Her Majesty that the 
decree under appeal be affirmed, and this 
appeal be dismissed with costs. 



Sehait — Bent — Variable character. 

In a suit brought by the plaintiff against a sebait 
for the recovery of certain jummas as hereditary ^ 
and also as held at a fixed rent — 

Held (reversing the decision of the High Court) 
that there was no satisfactory proof in the cause 
that these Jummas were ever held at a fixed 
invariable rent; that to create a new and fixed 
rent for all time^ though adequate at the ViW, 
in lieu of giving the endowment the benefit of 
an augmentation of a variable rent from time 
to time, would be a breach of duty in a sebait ; 
and that where the variablenes of the jummas 
was the normal condition^ the mere naming a 
sum certain in connection with the grant of a 
desc&rvdible nature does not import of itself 
fixity to that sum, in the absence of 'positive 
words, or of other evidence to show tliat such 
was the original design. 

Judgment of the Lords of the Judicial Com- 
mittee of the Privy Council on the appeal 
of Maharanee Shibessouree Dedia v. Mothoo- 
ranath Acharjo, from Bengal; delivered 18th 
December 1869. 

Present. 
Lord Chelmsford. 
Sir Jambs W. Colvile. 
Judge op the Admiralty Court. 
Lord Justice Giffard. 

Sir Lawrence Peel. 
This appeal was heard before their Lordships 
ex parte. 
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The suit ont of which it arose wjis brought 
in the Civil Court of Jessore by Mothoora- 
nath Acharjo, the sole plaintiff, against 
Maharanee Kestomonee Debia, described as 
sebait of a talook, dedicated to the service of 
the deity, and against certain other persons 
named in the plaint. It was brought to estab- 
lish a title to certain jummas, and to recover 
possession of certain lands connected with 
them, which the plaintiff claimed by purch«se 
from four of the defendants, Mahomedan ladies, 
who descended from one Gouromohnn Biswas, 
a Hindoo, on whom, as the plaintiff avers, the 
right to the jummas transferred to him was 
originally conferred. 

The present appellant represents the interests 
as guardian of her infant, which, at the com- 
mencement of the litigation, were represented 
by the Maharanee Kestomonee Debia, since 
deceased^ his grandmother, appointed his guar- 
dian under the direction of his deceased father. 
The tenure, whatever its strict character, 
whether ryotwary or of a higher degree, is one 
held under the infant's title, as superior owner 
of the lands. 

The jummas were claimed by the plaintiff as 
mourusne (hereditary), and also as held at a 
fixed invariable rent. 

The appellant, the sebait, denies the here- 
ditary character of the tenure, the invariable 
quality of the rent, and the purchase itself. 
She stated that the tenants of the jummas, 
from whom the plaintiff asserted that lie had 
purchased, had not any hereditary tenure, and 
that they had surrendered such interest as they 
possessed to the appellant before the time of 
the alleged sale to the plaintiff. • 

Of the four defendants, the alleged vendors, 
three denied the sale and affirmed the sur- 
render, whilst the fourth affirmed the sale and 
denied the surrender, agreeing, three of them 
with the appellant, and one with the plaintiff. 
They all, however, insisted on the hereditary 
character of their tenure. 

The talook itself, with which these jummas 
were connected by tenure, was dedicated to the 
religious sei'vices of the idol. The rents con- 
stituted, therefore, in legal contemplation, its 
property. The sebait had not the legal pro- 
perty, but only the title of manager of a 
religious endowment. 

In the exercise of that office she could not 
alienate the property, though she might create 
proper derivative tenures and estates conform- 
able to usage. 

The sale under which tho plaintiff claimed 
was established by the decree of Mr. Seton- 
Karr, the Judge of the Civil Court of Jessore, 
who tried the cause. 

On appeal from his decision it was affirmed 
by the High Court. 

Two Courts, therefore, have established the 



sale to the plaintiff, and have decided against 
the validity of the alleged surrender. 

Into the sufficiency of the evidence to sup- 
port those several findings their Lordships do 
not propose to inquire ; their judgment on this 
appeal will be confined to the question whether 
a tenure held at a fixed invariable rent has been 
established by the evidence. 

The appellant insisted on the authority of 
Prosoonnocoomars* case, which shequotedin her 
answer, and which was relied on in agreement 
at the bar that a transfer of such a tenure as 
that set up in his case, which she termed a 
ryotwary tenure, could not be effected without 
the consent of the Zemindar or Talook dar, as 
the case might be, the immediate successor in 
estate. The Judges in both Courts decided 
that this tenure was one at a fixed rent, and 
that the case in question did not apply. On 
the question of its vendible character withoixt 
the condition of the supei*ior's consent, they 
pronounced no opinion. A question of this 
latter character is likely to be one so much 
affected by modem and local usage that it would 
be unsafe for an ultimate Court of Appeal to 
express an opinion upon it as a mere dry, legal 
question turning on the incidents of hereditary 
tenure. Their Lordships would be most reluctant 
to decide on an ex paiie appeal any question of 
general consequence not absolutely necessary 
to the decision of the particular case. 

If the decrees appealed against stood un« 
reversed, the title to hold at a fixed invariable 
rent would, on the pleadings and especially on 
the judgments, be viewed as res judicaU 
binding on the parties and those claiming under 
them. 

Their Lordships think that there is no satis- 
factory proof in the cause that these jummas 
were ever held at a fixed invariable rent. One 
important element in this inquiry has been 
wholly lost sight of, namely, the nature of the 
sebait title, and its legal inability to be tho 
source of such a derivative title. To create a 
new and fixed rent for all time, though 
adequate at the time, in lieu of giving the 
endowment the benefit of an augmentation of 
a variable rent from time to time, would be a 
breach of duty in a sebait, and is not, therefore, 
presumable. Where variableness of jumma is 
the normal condition, the mere naming a sum 
certain in connexion with the grant of a descen- 
dible tenure does not impart of itself fixity to 
that sum, in the absence of positive words or 
of other evidence to show that such was the 
original design. In this case we start with a 
double presumption against the rent having 
been fixed, viz., that founded on the ordinary 
character of rents, and that derivable from tl^ 
special character of the tenure. Another 
presumption arises in this case, that the rent 
was variable, from the circumstance that the 
only instrument which asserts positively Hbst 
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the jumma is to be at a fixed rent, is one of 
the three documents on which the signature of 
Mt. Skinner, the Magistrate, was fabricated. 
This fraud in tampering with evidence throws 
additional doubt^upon this part^of the^case. 

The terms of the surrender relied on by the 
High Court do not state that the rent is fixed 
aud invariable ; that document, on which the 
Higli Court laid great stress, appears to their 
Lordships to afibrd but a slight presumption 
that the sebait adopted and admitted that des- 
cription of the tenure on which the surrenderer 
relied, though by accepting the surrender she 
acquiesced in the use of that description by 
them ; and as the instrument does not say that 
the rent was fixed as well as the tenure heredi- 
tary, the implied recognition of the right can 
be raised no higher than the actual language 
warrants. The tenure, therefore, at a fixed rent 
was, in the opinion of their Lordships, not 
proved. The acts of the plaintiflF cadnot be 
ascribed to a valid title to possession under the 
circumstances of this dispute, since the only 
title insisted on in the contest between him 
and the superior, namely, the right to hold at a 
fixed rent, is not established, and the general 
right of the Zemindar or Talookdar to receive 
the collections, subject to account, till a valid 
claim to an intermediate tenure be established 
must prevail, ad interim at least, until the 
plaintiff, if he thiuk it for his interest to rely on 
the mourusne title at a variable rent, establish 
it by a suit founded on that title, in which suit 
tiie true nature of the tenure, and its freedom 
from the conditions of the superior's assent to 
the transfer of the tenure, may be ascertained. 
Their Lordships will, therefore, humbly advise 
Her Majesty that this appeal be allowed and 
tbe decision appealed against reversed, and in 
lieu thereof the respondent's suit be dismissed 
with costs, and their Lordships think that the 
appellant should have the costs of the appeal. 



Boundary dispute — lutermiUent action of Revenue 
auiJiorUies — Equilahle claims of holder — 

Where, with reference to the definition of the 
boundaries assujned in a Talukdari pottah grant- 
ed in 1805, at\a nominal rent, to the individual 
under wJiom the plaintiff claimed, and part of 
ihs holding was siihseqnentlij disputed by the 
Sevenue authorities as encroachments onQovern' 
ment land, and where the litigation had gone on 
wiHh various iufenriissions from 1830 to 1863 
whm the High Court decided, paHly in favour of 
tiaimant and partly infavaur of Government — 

Hl£D ihat the only question in issue was whether 

iSie plaintiff teas entitled to hold against Oovem- 

** IHMtJ, at a perpetual rent almost nominal, the 

tmf6 quantity of land, alleged to he compre- 

- Jto tit fo g toUhin the pottah boundaries ; hut that 

VuHfB uxu nothing to prevent the Government 

•fif09^ ieiking into cormderotion in the assess- 



ment of the revenue upon the resumed chucks, 
whatever equities might arise from such an 
expenditure as was represented to have been 
laid out in reclamation of waste, or from 
giving effect to any preferential right to a 
settlement ordinarily allowable to persons found 
in occupation of such lands, especially as 
plaintiff had hdd n7ider a claim of right which 
was fiot put forward mala fide, and which was 
made 7nm'e colourable by the intei'mittent 
action of tJie Revenue authorities during a long 
period. 

Judgment of the Lords of the Judicial Com- 
mittee of the Privy Council, on the appeals of 
Khajah Abdool Gunny v. the Commissioner of 
the Soonderbuns, on behalf of Government; 
and the Commissioner of the Soonderbuns, 
on behalf of Government, v. Khajah Abdool 
Gunny, from Bengal : delivered 26th January 
1870. 

Prese^it, 

Lord Chelmsford. 

Sir James W. Colvile. 

Judge of the High Court of Admiralty, 



Sir Lawrence Peel. 

- These two appeals relate to different parcels 
of land; but they involve the same question, 
namely, the construction of the definition which 
a pottah, executed in 1805, has given of the 
boundaries of the land granted by it. 

In both suits the plaintiffs were Abdool 
Gunny aud other persons, claiming as purchas- 
ers from the original grantee under the pottah, 
and the defendant was the Commissioner of the 
Soonderbuns, representing the Government. 
The final dedlsion in India was favourable to 
the Government in one suit, and adverse to it 
in the other; and each party being here as 
appellant in one case and as respondent in the 
other, it will be convenient to speak of them 
respectively as the plaintiffs aud the defendant. 

The potbiih in question was granted on tho 
application of one Ramdhone Chatterjee. By 
his petition to the Collccbor of Dacca, dated 
the 12th of Falgoon, B. S. 1211, he petitioned 
for Talookdaree Pottah of the woody Mouzah 
Aelateerkhallee aud Mouzah Phooljhooree, per* 
boundaries detailed at the foot, excepting what 
has been given in Butwara in Gursoonderbun, 
at the fixed gross rent of B49 sicca rupees, 
including cesses, with allowance fur seven 
years for cultivation. And t!ie boundaries 
stated at the foot of the petition were as fol- 
lows : — 

Mouznh A elateevkhal lee, bou nded on the north 
and east by the Aeladooii, on the south by the 
Purwah river, the west by the river Bhyong 
down to the Khas^doou. 

Mouzah rhooljhooree, bounded on the north 
by Phooljhooree Doon, on the east aud south 
by Khagdoon, aud on the west by the Bhees- 
khally river. 
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The Collector on the 18th March 1805 
snbmitted this petition to the Board of Revenue 
with a recommendation that its prayer should 
be granted ; and, having obtained the sanction 
of Government, he executed the pottah in favour 
of Ramdhone Chatterjee on the 9th April 1 805. 
The original instrument was in Persian, and 
some additional uncertainty has been introduced 
into the case by the circumstance that in some 
of the proceedings the only evidence of the 
grant that was produced was a Bengalee 
translation of the Persian pottah. 

Their Lordships have now at p. 57 of the 
second record what purports to be, and what 
they have no doubt is, an English translation 
of the Persian docament. The translation of 
the Bengalee document is at p. 12 of the first 
record. 

The only material difference between them 
is that, whereas the description of the western 
boundary of Mouzah Aelateerkhallee in the 
Persian document exactly corresponds with 
that given by the petition, on which the pottah 
was granted, namely, ** the river Bhyong down 
to the Khagdoon ;" the western boundary of 
that Mouzah is defined by the Bengalee docu- 
ment to be "the ebb of the Bhyong river as 
far as the Khagdoon." 

In all other respects the two instruments 
substantially agree, each purporting to be a 
Talookdaree Pottah, granting the lands in 
question for ever, on the terms of paying no 
rent for the first seven years, and of paying, 
after the expiration of that period, a fixed 
immutable rent of 349 sicca rupees. 

Rhamdhone Chatterjee obtained possession 
under this pottah, and the plainti^ are admitted 
to have acquired his rights, whatever they 
may have been, by purchase. The devolution 
of their title it is unnecessary to trace. 

The present litigation began as early as 1830. 
On the 12th March in that year, Mr. Dampier 
visited the spot as the Commissioner of the 
Soonderbuns, appointed under the then recent 
Statute, Regulation III of 1828. His func- 
tions were to define the limits of the Soonder- 
buns, which were expressly excepted from the 
'decennial settlement and declared to remain 
the property of Government, and to resume 
and re-assess all lands under cultivation within 
their limits, unless the Government had by some 
means lost its right to resume them. This 
resumption was to be effected by proceedings 
under Regulation II of 1819, which was passed 
for regulating the procedure for the resumption 
and assessment of lands held under a disputed 
claim to hold them as lakhiraj. 

Mr. Dampier's proceeding of the 12th March 
1830 states that he found west of the Aeladoon 
an ** abad" called Aela, the property of Moulvie 
HafizooUab, (through whom the present plain- 
tiffs daim); that the abovenamed Hafizoollah 
took posseasion of the lands of the jungles of 



the Soonderbuns, the property of Government, 
called it Aela, cultivated it, and was doing so 
then ; that the ** abad" was part of the 
reclaimed jungles of the Soonderbuns ; ajid 
that the lands and jungles comprised in it did 
not form part of the decennially- settled zemin- 
dary of any Zemindar. He accordingly declared 
it subject to the claim of Government for 
resumption and re-assessment ; but left to the 
Collector of the district the task of taking the 
steps necessary for the assertion o£ that claim, 
and directed a map of the jungles to be made, 
and notice of his proceedings to be issued to 
the Zemindars, Tahsildars, &o. 

On the 5th March 1830 Mr. Dampier bad 
passed a similar order as to Phooljhooree. 
The plaintiffs, or some of them, appealed from 
these proceedings to Mr. Walpole, an officer 
described as the Commissioner of Calcutta, 
under the provisions of Regulation III of 1828. 
They admitted that the lands in dispute were 
within the limits of the Soonderbun jungles, 
but set up their title under the pottah of 1805. 
The proceeding of Mr. Walpole of the 24th 
August 1830 states that Mr. Dampier, on being 
referred to for explanation, had stated that at 
the date of proceeding no original pottah had 
been produced ; but that on inquiry it appeared 
that such a pottah had been granted, and that 
accordingly Government withdrew its claim. 
The order was that the lands included within 
the pottah be, as before, in the possession of 
the declarants under the conditions therein 
mentioned. But no attempt seems then to have 
been made to ascertain precisely what lands 
were included in the pottah. 

At that time, therefore, it seems to have been 
admitted on both sides that the lands in dispute 
were within the limits of the Soonderbuns ; 
that the plaintiffs, under the pottah granted in 
1805, were entitled to hold, at the fixed rent of 
349 sicca rupees, some lands within those 
limits, and that the only question between the 
parties as to any particular lands in dispute 
was whether they were within the boundaries 
defined by the pottah. 

It would appear, however, that proceedings 
had in the meantime been conmienced under 
Regulation II of 1819 for the assessment of 
Aelateerkhallee, pursuant to Mr. Dampier*s 
first order; for, by a proceeding of the 19th 
August 1831, Mr. Dampier, as Commissioner 
of the Soonderbuns, formally dismissed such a 
suit. And his proceeding was afterwards con* 
firmed by the Commissioner of the Division, 
Mr. Barwell, on the 31st January 1833. 

The subsequent proceedings before the 
Revenue authorities, though very voluminous 
and extending over many years, seem to their 
Lordships to require but brief notice. 

The position of the parties remained as the 
abovementioned proceedings before Mr. Dampiier 
had left it until 1843. In that year Mr. Storl^ 
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iihe Collector of B^kergnnge, being on an 
official tonr throngh this part of the Soonder- 
bnns, observed the extension of cnltivation in 
parts of the land in dispute, and, conceiving 
that it was liable to assessment for Government 
revenue, caused the map of ifc, which in the 
argnment has been called ^* Start's Map,'* to 
be made. That map divides the whole land 
in dispute into the following portions or 
chucks, namely: — No. 1, being Phooljhooree; No. 
2, called Kewraboonia ; No. 3, called Aelateer- 
]^lee ; No. 4, called Boorissur ; No. 5, called 
Burg^nah ; No. 6, called Dhullooah ; and No. 7, 
Nnltollah. He seems to have intended to insti- 
tute seven separate suits for the resumption of 
these seven chucks ; but his hand was stayed 
by an order of the Commissioner of the Division, 
Mr. Dunbar, of the 16th September 1845, 
which directed him to refrain from instituting 
any claim for the assessment of revenue on any 
lands within the boundaries recorded in the 
pottah, but left him free to sue in respect of 
land beyond those boundaries. No suit, however, 
was then brought. 

In January 1846, the office of Commissioner 
of the Soonderbuns, which for a time had been 
suppressed, was revived ; and in 1 849 proceed- 
ings embracing all the seven chucks were 
pending before Roy Omacaunt Sein, the then 
Commissioner of the Soonderbuns, for ascertain- 
ing the extent of land beyond the pottah granted 
by Government on the 17th April 1805, and 
&r the assessment of revenue thereon. By his 
proceeding, dated the 6th May 1849, the last- 
named Commissioner ruled that, although the 
Talookdars had by means of cunning improperly 
appropriated and taken possession of some land 
belonging to Government on the plea of their 
pottah, but which was unconnected with, and 
beyond, the boundaries recorded in the pottah ; 
Ae qaestion before, him was, nevertheless, 
oonduded by the proceedings before Mr. 
Bampier, and he accordingly struck the case 
off the file. This decision was brought by 
•ppeal before Mr. Mills, who, as one of the 
Judges of the SudrDewanny Adalut, had special 
jviadiotion, as the ultimate Court of Appeal, 
over the awards of the Revenue officers in 
WBninption cases ; and he, by an order dated 
flw 17th December 1851, reversed it, and 
tvmitted the case for trial, on the questions 
Whetlier the lands in dispute were within the 
boiaidaries mentioned in the pottah, or were 
liUdnded in the decision of Mr. Dampier. 

The case so remanded was tried first by Mr. 
Illj^iity-Gollector Smith and afterwards came 
4ti]>peal before Mr. Grote, as Commissioner. 
tt^TQsalt was that chuck No. 1, being Phool- 
pBMe^ was permanently released from the 
|W» erf Government, being found to be within 
' Wi y fctah boundaries, and, as such, to have 
gfji ' tlfa i ao d by Mr. Dampier ; that chucks 
^Pii^l^ % nod 7 were resumed as being beyond 



the pottah boundaries ; and that chucks Nos. 
2, 3, and 4 were reserved for further considera- 
tion by the Commissioner, who directed another 
survey map to be prepared of them. Mr. Grote's 
order bore date the 25th July 1856. 

On the 11th May 1857 the plaintiffs com- 
menced the regular suit out of which the 
first of these appeals arises. Its object was 
to set aside the Commissioner's order of the 
25th July 1856, and for the maintenance as 
theretofore of the plaintiffs' title and possession 
as Talookdars over the three chucks described 
as Nos. 5, 6, and 7, containing about 80,000 
beegahs in the village of Aelateerkhallee. 

Of the issues settled in the suit it is necessary 
to notice only two, namely : — 

Isl. — Are* the lands claimed within the limits 
of the pottah of the 17th April 1805, or not? 

2ndly, (and this is an additional issue framed 
at a later period by the Judge). — Did Mr. 
Dampier, the Commissioner of the Soonderbuns, 
include the land in dispute within the scope of 
his inquiries ? Did he release the disputed lands, 
and were his orders confirmed by the Special 
Commissioner ? And is the land in dispute 
beyond the scope of the inquiries instituted by 
Mr. Dampier, the former Commissioner of the 
Soonderbuns. 

Mr. Kemp, the Judge of Zillah Backergunge, 
found both these issues in favour of the defend- 
ant, and dismissed the suit. His judgment 
was confirmed on appeal by the High Court of 
Calcutta on the 11th May 1863, and the 
first appeal, of which it will be convenient now 
to dispose, is against those two decrees. 

On the additional issue it is not necessary to 
say much. Ah*. Dampier never professed by 
his proceedings to determine the precise limits 
of the grant ; and their Lordships concur with 
the Judges of both the Courts below in thinking 
that there is no evidence that Mr. Dampier 
visited or surveyed ihe land comprised in 
the three chucks which was the subject of 
this suit, (all of which lie to the south of 
the Kbagdoon), or passed, as intended to 
pass, any order concerning them. Indeed, 
although the appellant's printed case contains 
a good deal of matter on this point, little was 
said at- their Lordships* bar concerning this 
issue. The strength of the argument on both 
si(Jes was directed to the other, and more 
material question, whether the three chucks are, 
in point of fact, within the boundaries defined 
by the pottah. 

It has very properly been admitted by all 
the Judges who have tried these cases in the 
Civil Courts that, if those boundaries can be 
identified, the plaintiffs are entitled to what- 
ever area is contained within them. If the 
grant was an imprudent one, the present Govern- 
ment of India must bear the burden of its 
predecessor's imprudence. On the other hand, 
if it be nncertam on the evidence which of 
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two lines was the boundary contemplated by 
the parties to the instrument, the improbability 
of a grant of 1,40,000 beegahs at a fixed per- 
petual rent of 34*9 sicca rupees maj afford an 
argument for the preference of one line to the 
other. 

The thiee chucks which are the subject of 
the first suit form an irregular quadrilateral, 
of which the actual boundaries are the follow- 
ing : — tlie northerly boundary is the Kliagdoon, 
between its junction with the Bheesklmlly river 
and the mouth of the Burgoonah Khal, which 
connects the Khagdoon with the Boorissur; 
the easterly boundary is partly the last-men- 
tioned Klial and partly the course of the 
Boorissur river to its moutli ; and the westerly 
boundary is the Blieeskhally, from its junction 
with the Khagdoon t^ its mouth. But neither 
the course of the Boorissur nor that of the 
Bheesklially is due north and south ; the former 
river trends somewhat to the west, and the 
latter to the east. And there is a space between 
their months at which the southerly or south- 
westerly boundary of the quadrilatenil is the 
Bea or the estuary of the Horringhotta, into 
which both the Boorissur and the Bheeskhally 
fall. 

How, then, is the land thus surrounded to 
be brought within the boundaries of Aelateer- 
khallee as defined by the pottah ? 

The contention of the plaintiffs is this : they 
say that the northern boundary of Aelateer- 
khallee, treated as consisting of chucks Nos. 
2, 3, 4, 5, 6, and 7, is, as defined by the pottah, 
the Aeladoon ; that the eastern boundary is 
also the Aela ; that the term used by the 
pottah to define the western boundary, namely, 
*' the ebb of the Bhyong river as far as the 
Khagdoon,'* means the ebb of the Bliyoug river, 
through what is marked on the maps as the 
Khagdoon, and thence through the river 
Bheeskhally to the sea ; and that the southern 
boundary of the six chucks is the Purwah river 
menti«>ned in the pott«ih as the southern 
boundary of the Mouzah. 

The northern boundary is not in question 
in this suit. The eastern, as contended for by 
the plaintiffs, involves this difficulty. The 
same stream is treated as being in one part of 
its ct)urse the Aela, in another the Boorissur or 
Purwah. Their Lordi<hips accept, as the Courts 
below have accepted, the hypothesis that the 
*' Purwah" of the pottah and the Boorissur of 
the maps are the same. But, although there is 
no conclusive evidence on either side which 
shows at what precise spot the Aela becomes 
the Purwah or Boorissur, it seems clear that the 
htream ceases to bear the name of Aela long 
before it reaches any part of the hind in dispute 
in this first suit. And the general course of 
the Purwah, if not due north and soath, is far 



more in that direction than it is from east to , 
west; and, if it does not form the eastern 
boundary of the three chucks in dispute, it is 
impossible to say what that eastern boundary 
is. 

Again, the contention of the plaintiffs as to 
the western boundary involves still greater 
difficulties. The admitted boundaries of Phool- 
jhooree show that, at the date of the pottah, the 
Khagdoon and the Bheeskhally were known as 
two distinct streams, the latter being a consi- 
derable river flowing from north to south, the 
former flowing first from north to south 
parallel with the Bheeskhally, and there forming 
the eastern boundary of Phooljhooree, and 
afterwards from east to west and so forminjj 
the southern boundary of Phooljhooree. If it 
be said that after their junction the united 
stfeams may take the name of the less con- 
siderable confluent, the Khagdoon, the answer 
is that that theory is contradicted by every 
map of authority from that of RenneH's down- 
wards. Again, if it be conceded, for the sake 
of argument, though that is a material ques- 
tion to be considered on the second aj^eal, that 
the branch of the Khagdoon, which is stated 
in the pottah to be the eastern boundary of 
Phooljhooree, is identical with " the river 
Bhyong as far as the Khagdoon** in the Persian 
document, or " the ebb of the Bhyong as far 
aa the Klhagdoon** in the Bengalee document, 
by what reasonable construction can either 
phrase, and especially the first, which is that 
found in the original pottah, be interpreted to 
mean the reflux of the Bhyong through the 
Khagdoon and the Bheeskhally, or through 
either of them to the sea ? The words " as far 
as** seem to import that the Khagdoon, wherever 
that name was to be applied to the stream, was 
the terminus ad guem, the point beyond which 
the western boundary was not to extend. It is, 
therefore, difficult to see by what constructiou 
either the eastern or the western b*mnaary, as 
laid down in the pottah, can be extended so 
as to comprehend within Mouzah Aelateer- 
khallee any portion of the three chucks in 
dispute in this first suit. The argument, 
however, of the plaintiff's is this : — the southern 
boundary is clearly defined to be the river 
Purwah. We must start from that boundary 
and proceed to the northern boundary, the 
Aeladoon. Whatever lies between the two 
must belong to the Mouzah, and the western 
and eastern bcmndaries must be prolonged 
accordingly. The argument would he more 
plausible if the river Purwah could be shown to 
be the comiileto southern boundary of the 
disputed lands. But it has been seen that 
during the greater part of its course itistb* 
easterly i-ather than the southerly boundaryi* 
the land in dispute, and that, although at iM 
mouth it may trend more to the westward •oh 
I so overlap the southern end of a portion « 
that land, there is a definite space between ita 
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mouths of the Parwah and the Bheeskhally, at 
Tvhich the land forming the southern and south- 
western extremities of the disputed chucks is 
washed by the estuary of the Horringhotta. 
That space Mr/ Reilly, the Commissioner, some- 
where states to be from four to five miles in 
length, and by measurement on any map laid 
down to scale it will be seen that his estimate 
is not greatly beside the mark. It follows, then, 
that the plaintiffs have failed to identify three 
out of four of the pottah boundaries, (being 
the only boundaries which could touch the 
land in question,) so as to comprehend any 
portion of chucks Nos. 6, 6, and 7. This 
consideration would alone suffice to justify the 
dismissal of the first suit. But it is, of course, 
desirable to have on the other side some theory 
which may account for the definition of the 
southern boundary of the Mouzah as the river 
Purwah. Their Lordships are unable to suggest 
any one more plausible than that of Mr. Justice 
Campbell, which makes the Purwah a partial 
boundary to the south at the point at which it 
makes a marked trending to the westward, and 
at which its existence as such boundary is in 
some degree consistent with the lateral boun- 
daries. The result is that their Lordships are 
unable to see any grounds for overruling the 
concurrent judgment of the two Courts below 
in the first suit. 

They will now proceed to consider the second 
appeal. 

The question touching the three chucks which 
was reserved for further consideration by Mr. 
Grote came in the first instance before Mr. 
Reilly, the then Commissioner of the Soonder- 
bnns. He, in his proceeding of the 6th 
December 1860, seems to have come to the 
conclasion that the plaintiffs had not established 
a title according to the pottah boundaries to 
any land whatever except that comprised in 
Moaznh Phooljhooree, their title to which had 
been recognized by every Government officer 
who had to do with the case. He, therefore, 
affirmed the strict right of Government to 
r^ume all the three chucks under consideration ; 
but recommended that, inasmuch as the boun- 
daries of one of them corresponded on two sides 
Wiyi the pottah boundaries, that should be 
r^eased as a matter of favour. The chuck in 
qmiion is inaccurately described in his judg- 
loSBt as No. 2, and in Mr. Gomes' map is 
btooarately laid down as Kewraboonia. It is 
obrious, however, that the chuck of which Mr. 
Bally meant to recommend the release, and 
itolh has since been released, is Ko. 3, or 
tllO Aelateerkhallee of Mr. Sturt's map. Mr. 
IfluUbigton, the Commissioner of the Nuddea 
IKiinon, by his order of the 10th April 
1861 Mt this mistake right, but in all other 
.Stt^ietB Qonfirmed Mr. Reilly *8 orfler. The 
tA Mmh^ therefore, of these proceedings 



before the Revenue authorities was that chuck 
No. 3 was released, and that chucks Nos. 2 
and 4 were also resumed. 

To impeach these proceedings the plaintiffs 
commenced the regular suit, out of which this 
second appeal arises, in the Civil Court, 

The material issues were, as in the former 
suit — 

1. Are the lands claimed within the limits 
of the pottah of 1805 ? 

2. Were these chucks resumed under Regu- 
lations II of 1819 and III of 1828, and finally 
released to the plaintiffs ? 

Both these issues were decided against the 
plaintiffs, and their suit dismissed with costs by 
the Zillah Judge, Mr. Buckle, on the 24th 
December 1868. But his judgment was 
reversed on appeal, and the plaintiffs' title to 
the two chucks in question upheld by the High 
Court on the 20th March 1865. And against 
this latter decision the second appeal has been 
preferred. 

Upon the second issue the High Court agreed 
with the Zillah Court, and their Lordships do 
not dissent from that finding. They think it 
impossible to say that all the lands in question 
in this suit were formally released by Mr. 
Dampier as falling within the pottah bounda- 
ries. It does not appear that the greater part 
of them was ever surveyed by him or under his 
direction, or that he ever purported to decide 
what was included in the pottah boundaries. 
His order of dismissal and release, therefore, 
cannot operate as a bar to the trial of the first 
issue, though, as will hereafter be pointed out, 
the proceedings before him may afford some 
inferences not immaterial to its determination. 

The first issue in this suit raises questions of 
greater difficulty than those prepentod by the 
like issue in the other suit, because it is neces- 
sary in this suit to fix affirmatively three 
boundaries, to the defiuition whereof contained 
in the pottah nothing in nature exactly cones- 
ponds. It is, in their Lordships' opinion, 
impossible to evade this difficulty by adopting 
the extreme view of Mr. Reilly, and saying that, 
inasmuch as the plaintiffs have failed to identify 
three of the pottah boundaries of Aelateer- 
khallee satisfactorily, it must be taken that 
nothing was effectually granted by the pottah 
except Mouzah Phooljhooree. The pottah pur- 
ports to grant both Mouzahs, and the Govern- 
ment cannot be allowed to say that their grant 
which purports to grant something has in fact 
granted nothing, if by any reasonable construc- 
tion it is possible to fix boundaries which shall 
define the second Mouzah. 

What, then, are the boundaries of Mouzah 
Aelateerkhallee ? As to the northern bound- 
ary, there is no difficulty. All the maps show 
that the water which forms that boundary, 
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whether it be measured from its junction with 
that branch of the Khagdoon, which is the 
admitted western boundary of Pooljhooree, or 
from the point at which the Kewraboonia 
Khal leaves it (in other words, whether the 
Mouzah does or does not include chuck No. 2), 
may be correctly described as the Aeladoon. 
That the same stream takes a southerly turn, 
and, to some extent at least, forms in the 
strictest sense the eastern boundary of the 
Mouzah, is also clear. The difficulty as to the 
eastern boundary is this. It is admitted that 
at some point of its coarse (the defendant says 
at its confluence with the Badoora) the river 
loses the name of Aela and becomes the 
Bonssnr or Purwah, and consequently that, if 
the eastern boundary be prolonged beyond that 
point, it will no longer correspond with the 
pottah boundary. 

Their Lordships, however, have to deal with 
the whole description in the pottah, and they 
are of opinion that, if they can determine at 
what point the Purwah can be held to form, as 
stated by the pottah, wholly or in part the 
southern boundary, the prolongation of the 
eastern boundary beyond the point at which 
the river is in strictness called the Aela 
becomes a circumstance of comparatively little 
importance, and one which the laxity with 
which the names of all these streams are used 
would suffice to explain. The learned counsel 
for the defendants were themselves not indis- 
posed to accept Mr. Justice Campbeirs theory 
as to the southern boundary. But they would 
place the bend of the river from which the 
southern boundary line is to be drawn nearly 
opposite to the mouth of the Badoora, the 
point at which it is said the Aela first becomes 
the Purwah. To their Lordships it appears that 
the well-defined trending of the river to the 
westward, which may reasonably be treated as 
the southern boundary in the contemplation of 
the parties, is considerably to the south of that 
point, and almost at the bottom of chuck No. 4. 
Again, it is necessary to connect the tiver 
Purwah, from the point at-which it ceases to 
form the southern boundary, with tjie proper 
western boundary. And this their Lordships 
think is more reasonably done by taking the 
Burgonah Khal as the connecting link 
than by drawing an arbitrary line through 
the jungle. In the former case, the southern 
boundary (speaking roughly) of the Mouzah 
will throughout be the Purwah, or water 
issuing from, or communicating with, the 
Purwah. Their Lordships are, therefore, of 
opinion that the northern, eastern, and southern 
boundaries, as found by the High Court, may 
be accepted as the least inconsistent with the 
language of the pottah that are capable of being 
assigned. The chief difficulty in the case is that 
of the western boundary. We have to determine 
what is meant by " the river Bhyong as far 



as the EQiagdoon," or " the ebb of the Bhyong 
as far as Sie Khagdoon.'' The Bhyong, so 
far as it has been identified, seems to be another 
name for the Mirzagunj, a considerable stream 
which, having probably by its deposits formed, 
or largely contributed to form, the land in dis- 
pate, divides itself at this point of the Delta 
into at least two branches, a part of its water 
finding its way westward through the Aeladoon 
to the Khagdoon, and the other part flowing 
eastward through the Aeladoon to the Boorissar. 
The High Court has identified the boundary 
under consideration with the branch of the 
Khagdoon, which is admitted to be the eastern 
boundary of Phooljhooree. The defendant 
contends that, if this boundary is capable of 
identification at all, it must be taken to be the 
Kewraboonia Elhal, which, starting from one 
point of the northern part of the Aela, meets 
the southern branch of the Khagdoon. 

It is impossible to deny that there is very 
great force in the arguments which have been 
adduced against the theoiy of the High Court 
It is in the highest degree improbable that the 
same water should in the same document have 
been described as " the Khagdoon** and as 
" the Bhyong,'* or " ebb of the Bhyong as far 
as the Khagdoon.*' But unless this singular 
laxity of expression is assumed, tbe Bhyong 
or its ebb must be held to reach the Khagdoon 
at the extreme north-western corner of the 
Mouzah, and, therefore, in no sense to form its 
western boundary. Again, it seems probable that 
if the two Mouzahs granted had been known to 
be conterminous, they would have been so des- 
cribed. Against the theory that the Kewraboonia 
Khal is the western boundary, the learned 
Judges of the High Court have assigned variouB 
reasons, none of which seem to their Lordships 
to be conclusive. 

If Gomes' map be examined, it will be seen 
that, starting from the point at which the 
Burgonah Khal joins the Khagdoon, following 
the Khagdoon to the mouth of Kewraboonia 
Khal, and thence following that Khal to ita 
junction with the Aeladoon, we have a boun- 
dary line which might be accepted as the western 
boundary with little more laxity of description 
than has been admitted in the fixation ot IM 
eastern and southern boundaries. I^» ^f S 
the case rested here, their Lordships ^^f^ 
disposed to think that, although neither tne^ 
is altogether satisfactory, that <>^*^®^? *^ 
is the more plausible of the two. ^"^i^JJJ 
however, pressed by this consideration. ^ 

boundary line be adopted, it would, .^^^ 
conection with the other boundaries, S^J^ yMf 
plaintifis chuck No. 4, but it woald w^ 
exclude them from chuck No. 2. I*^J?,^S 
perfectly clear that Mr. Dampier, by '^^^ 
of the 19th August 1831, relea«^ *?SS|Sl 
of the Mouzah AelateerkhaUee "W "^S? 
within the boundaries mentioned in the P""^ 
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being that portion of which he contemplated 
the resamption by his proceeding of the 12 th 
March 1830. And, looking at the latter pro- 
ceeding and at Captain Hodges' map, their 
Lordships are strongly of opinion that Mr. 
Dampier*8 investigation and subsequent release 
probably comprehended the whole northern 
border of what is now claimed as Mouzah Aela- 
teerkhallee, from the junction of the Aela 
with the Khagdoon, and certainly comprehend- 
ed the village or haut which in most of the 
maps appears as " Aela" on the west of the 
KewralK)onia Khal. If this be so, there arises 
a presumption against the theory that the 
Kewraboonia Khal was the western boundary 
contemplated by the pottah, which, in their 
Lordships' judgment, is sufficient to turn the 
scale in favour of the other theory. And, on 
the whole, their Lordships have come to the 
conclusion that, inasmuch as they are unable 
to assign any boundaries to the Mouzah which 
will more nearly correspond to the descrip- 
tion in the pottah than those found by the 
High Court, the second decision of that Court 
ought also to be affirmed. 

Something was said at their Lordships' bar 
toncbing the hardship which the plaintiffs have 
TOstained by their exclusion from the three 
Muthem chucks, upon which it was represented 
they had expended large sums in reclamation 
of waste land. Their Lordships have to 
observe that the only question in issue in these 
mats was whether the plaintiffs were entitled 
to hold as against the Government, at a per- 
petual rent, almost nominal, the large quantity 
of land which they alleged to be comprehended 
iriUiin the pottah boundaries. That was a 
qoestion of strict legal right on each side. 
ihere is nothing in the present decision which 
need prevent the Government from taking into 
coQsideration in the assessment of revenue 
*pon the resumed chucks whatever equities 
way arise from such an expenditure as that 
ingested, or from giving effect to any pre- 
fe^tial right to a settlement which may 
'*fdiiiarily be allowed to the persons found in 
tte occupation of such lands. Their Lordships 
tDtertain the hope that any claim of that kind 
ifiMiihe plaintiffs may prefer will receive full 
WA Mr consideration. To such consideration 
'ttfiy seem the more entitled, inasmuch as they 
tl#f%ot mere squatters or trespassers on the 
i|m$ bat have held them under a claim of 
which, if not altogether reasonable, 
ibe said to have been put forward mold 
I'Mioi which was made more colourable by 
'tfomewhat intermittent action of the 
authorities during a long period of 
,^Sm question, however, is wholly beside 
lirhich their Lordships have to decide. 
CtttEer which they can recommend 
'io ms&e is that both these appeals 
fwitli costs. 
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Revision op Assessment in Salem. 

Proceedings of the Madras Govei-nmentf Revenue 
Depart7)ient, 20th May 1868. 

Read Proceedings of Bbard of Revenue, 4th 
. October 1867, No. 6,334:— 

Order thereon, 20th May 1868, No. 1,427. 

The Government proceed to pass orders on the 
proposals for the revision of the Salem Land 
Assessment, which are submitted in the above 
Proceedings of the Board of Revenue and in the 
papers that accompany them. 

2. The Government deem it unnecessary to 
analyse minutely the principles on which the 
re-assessment has been conducted, as these are in 
conformity with the general instructions prescribed 
by Government. They will, however, briefly notice 
the main points of the process followed in this 
particular district. 

3. The first report relates to the Southern 
taluks or Talghat division. The second to the 
Baramahal or intermediate tract, and the Balaghat 
or most northern and elevated tract. 

4. In the former the increase in the area dis- 
covered by survey averages 12 per cent., and in 
the latter 16 per cent ; the actual increase in the 
former being 81,694 acres, and in the latter 68,840 
acres. 

These areas do not include Inam or Poramboke 
lands. 

5. The classified area is 15,08,642 acres, and of 
this 

82 per cent, is red soil. 
16 „ is regur. 

2 „ is exceptional or permanently 

improved. 

6. The standard crops are — 

"^he <J:frii *'™"^'^°"* } F- wet lands. 



Cholum, Cumboo,and Ragi" 
in southern division. 

Cumboo, Ragi, and Horse 
Gram in northern divi- 
sion. 



"For dry lands. 



7. The grain values for the different sorts of 
soil have been determined partly by experiment, 
but mainly by general inquiry, and by the aid of 
intelligent ryots and experienced Revenue officers. 

At paragraphs 7 and 8 of Mr. Master's two 
reports t£ere are given tables to shew these values 
for Salem, in contrast with those adopted for other 
districts by the department. 

8. To cover risK of season, an allowance of 15 
per cent, in the southern and 20 per cent, in the 
northern divisions (this last rate corresponding 
with that allowed in Trichinopoly) has been made 
from the estimated gross produce of dry lands. 

No similar allowance is proposed for wet lands, 
the grouping of villages with reference to the 
character of the irrigation, and their consequent 
rating at, or above, or below, the standard rates of 
assessment, being held to be sufficient to cover 
this risk. 

9. The commutation rates are deduced from the 
whole series of available Price Lists, ranging 
from Fusly 1231 (A. D. 1821-22) to Fusly 1274 
(A. D. 1864-65), a period of forty-three yeari. 
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The averages arc shewn below accordmg to the 
district records, the Board's records, and the pro- 
posals of Messrs. Puckle and Thomas (who com- 
menced the revision). ' 

The rates that were adopted in the case of the 
adjoining district of Trichinopoly are also noted: — 

Per " Hanis Cullum:* 



17. The ultimately resulting merged money 
rates per acre are shewn below : — 



In ryots* selling months, 
Februm-y a)id March. 

Southern Taluks, Annas. 

Northern do. „ 

According to Lists in 
Board's records, dated 
l?u8ly 1218 to Fusly 
1274 

Mr. Puchys rale for all 
grains after deducting 
aUoica/nce far cartage 
and brokerage* 

Southern Taluks 

Northern do. 

Mr. Thomas's rate for the 
whole district 



.1 

13 
11 



•6) 

14 
11 



§ 

B 

a 
o 

15 

11 



o 

o 

16 





i 

o 


14 



12| 12i 12i 13* 

For all grains. 
Annas. 



Paddy. 



10 
9 
Dry grains. 

10 



Rates adopted in Tri- 
ohinopoly 



8 



10 10 



12 



10. The cultivation expenses calculated in the 
usual manner tjome out — 

NoHhem do. ... ) W^^S ;; ^^S 
per acre of good soil, well cultivated, the expen- 
diture being proportionately reduced on the 
inferior soils. 

11. The straw is said to pay all the costs of 
ploughing, instead of only the cattle's keep, as 
generally allowed. 

12. An allowance of 10 per cent, is made out 
of the money value of half the not produce on 
account of " unprofitable areas" included in the 
Survey fields, as hedges, banks, rocks» &&, 

This allowance is usual, and Mr. Puckle says it 
is specially necessary in Salem District, and is no 
more than the actual necessitios of th« case 
require. 

13. The standard money rates of assessment 
arrived at by the above detailed process approxi^ 
mate as nearly as possible to a moiety of the net 
produce. 

14. They are modified by the grouping of the 
villages with reference to the diaracter of the 
irrigation in the wet lands, and to the relative 
advantages of climate, situation, proximity to 
markets, &c., in the case of the dry lands. 

15. Four groups have been formed for wet 
lands in the Southern taluks, and the same 
number for the Northern, the first of the latter 
corresponding with the second of the former, 
which second group is assessed at the standard 
rates, which are raised for the first group and 
lowered for the third, fourth, and fifth. 

16. Three groups have been formed for the 
dry landp, of whicn the first bears the standard 
rates. 
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Dry land 
Web do. 



Extent- Assessment. 
Acres. bs. 

... 9,56,788 9.50,397 



84,079 



3,44.266 



10,40,867 12,94,663 

18. The unoccupied but classified and rated area 
measures 4,67,775 acres, assessed at Rupees 
2,98,468, which may be considered the margin for 
fiatare extension of revenue. 

Mr, Puchle*8 j>ropo8al8. 

Single crop assessment on area classi- bs. 

fiedinFusly 1270 12,94,663 

Do. on extension of cultivation to 

Fusly 1274 ^ 80,449 

Total... 13,75,112 
^dj__village cess on above, at &i per 

cent 85,944 

Second crop assessment, estimated. ... 45,449 

Grand Total... 15,06,505 
Deduct deficiency in village cess ... 18,890 

Net result... 14,87.615 



:Net settlement of Fusly 1274 
Mr. Puckle's net results 



Difference.. 



16,01,628 
44,87,615 

1,14,013 



21. Thus, had Mr. Puckle's proposals been 
applied at the ordinary settlement of Fusly 1274, 
there would have been a reduction of Rupees 
1,14,013 out of the net Settlement actually made, 
namely. Rupees 16,01,628, or 7 per cent. 

22. The deficiency, as calculated above, is con- 
siderably less than what is shewn by Messrs. 
Puckle or Master or by the Board, but it still 
appears to Government to be an unnecessary 
sacrifice out of a revenue demand which is 
avowedly paid with ease, although it may include 
many inequalities. 

23. It may safely be assumed that the percent- 
age of loss represents sufficiently accurately what 
would be the efiect at the present time of carrying 
out the revision of the assessment on the proposed 
rates, and Messrs. Puckle and Master, recognizing 
the fiict that the existing demand is met with ease 
ID ordinary seasons, and that on a general view 
relief cannot be said to be needed, recommend that 
the revision be left in abeyance. 

24. Tho Board are opposed to any postpone- 
ment, and the Government agree with them in 
thinkiog that it would be most unwise to abandon 
the results of the labour and inquiry that have been 
devoted to the survey and revision of the assess- 
ment, and so to lose the opportunity for settling 

.the Government demand on a more discriminating 
and equitable basis than it at present occupies. 

*25. But while resolving to avail themselves of 
fiie full and valuable information that has been 
eoUected to ensure a more fair distribution of the 
Government demand on the land, the Government 
see no reason why thev should accept the whole of 
Mr. Puckle's proposals, involving, as they do, a 
eoBsidttrable sacrifice of public revenue which at 
j>nMwnt is paid with perfect ease. 

26, The demands on the Government for the 



19. Tho ultimate results of Mr. Puckle's propo- 
sals aro differently stated by himself at paragraph 
40 of his letter dated 13th April 1866, bv Mr. 
Master at paragraph 28 of his letter dated 29th 
August 1866, and by the Board at paragraph 1 1 of 
their Proceedings above recorded, and none of the 
calculations appear to be quite accurate according 
to the data used. 

20. The following appears to Government to 
represent tho effect of the proposals as compared 
with the Settlement of Fusly 1274 :— - 

Actual settlement of Fusly 1274 .,. 17,06,402 
Deduct payments out of collections to 
village servants 1,04,834 



Net settlement 
Mr. Puckle's do. 



16,01,628 
15,06,505 



Difference... 95,123 
Add deficiency of village cess to meet 

village charges ^ 18,890 

1,14,013 



improvements of the public establishments, for 
State education, for sanitary and social improve- 
ments, for reproductive public works, and generally 
for aid to the development of the countrv and its 
advance on the patn of progress, preclude the 
Government in the interest of the community 
from relinquishing any portion of the existing 
revenues which can fairly be retained. 

27. The key to the financial results of the pro- 
posed revision is, of course, the commutation rate 
adopted for the conversion of the Gtjvemment 
share of the produce into money, and this, as 
above pointed out;, has been deduced from the 
Price Lists for a period of forty-three years, 
from A. D. 1821-22 to 1864-65, the efiect being to 
lower the average materially by the inclusion of 
the prices prevailing in the earlier years of the 
series at rates far below those to which they are at 
all likely again to fall. The great development of 
trade, and the impetus given to prices by tho 
extensive gold discoveries of the last twenty years, 
have produced effects, which there is no reason to 
suppose will be other than permanent, and under 
these circumstances it appears to Government 
unreasonable to base the commutation of the 
public demand on the land in any decree on facts 
deduced from a^tate of things which it is not at 
all probable will ever recur. 

28. Holding these views, the Government 
called on the Officiating Director of Revenue 
Settlement for certain information to enable them 
to test the effect of basing the commutation rate 
on the returns for a shorter and more recent series 
of years, and an inspection of the statements fur- 
nished by him have confirmed them in their oni- 
nion that in the proposals submitted to them tne 
commutation rate for the Government demand has 
been unduly lowered. 
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Assessment on area classed in Fusly 
1270 at rates based on 20 years' 
average for first crop 14,24,116 

Village Service Cess, at 6J per cent. 
on do 89,007 

Assessment on estimated extension 
of cultivation to Fusly 1274 at 
rates as above ... 93,007 

Village Service Cess on do 5,815 

Second-crop charge as calculated by 
Mr. Puckle 45,450 



Total.. 
Deduct payment to village servants., 



16,-57,437 
1,04,834 



Net Settlement. . . 1 5,52,603 B 



Difference between A and B ... 



49,025 



29. Mr. Puckle has adopted two scales, for the 
Northern and Southern taluks respectively, and 
taking the higher of these mtes and comparing it 
with the Price List for February and March (the 
Byots* selling months) from Fusly 1245 to 1276, it 
is found that, as regards the four kinds of dry 
grain for which details are given, viz., Cholum, 
Cumboo, Ragi, and Horse Gram, the price has 
only in two instances out of ninety-six (viz., 
Cumboo in February, and Ragi in March, Fusly 
1266) receded to a level with the proposed rate 
during the twelve years from Fusly 1265 to Fusly 
1276, and that, as regards Paddy, there are also 
only two cases out of forty -eight (viz., second sort 
Paddy in February and March, Fusly 1266) in 
which it similarly receded, while the average of 
the twenty years, from Fusly 1255 to 1274, which 
excludes the two years 1865-66 and 1866-67, in 
which prices may be said to have risen to famine 
rates, gives the following result : — 

Mr. Puckle*8 average price per Average for 20 
Garce, For 44 years, from Fusly years, from Fusly 

123L/0 1274. 1255 to 1274. 

southTaiukB...{5r7t;;:'^,!' m}^^- ^- ^^^ 

North Taluks... { ^7^- ;; ;; ^93} Wet... ,. 123 

30. Applying in detail the rates adjusted at the 
twenty years* average of prices, tne following 
result is obtained : — 

KS. 

Actual settlement of Fusly 1274 ... 17,06,462 
Deduct payment by Government to 
village servants 1,04,834 

Net Settlement. .. 16,01,628 A 



31. Thus, by adopting the average of twenty 
years from A. D. 1845-46 to 1804-65 mclusive, the 
results of the survey and revision of Settlement 
might be secured with a sacrifice of less than half 
a lac of rupees instead of Rupees 1,14,013 out of 
former revenue, or more exactly Rupees 49,025 
out of Rupees 16,01,628, being about three instead 
of seven per cent. % 

32. The Government are willing to accept this 
loss of three per cent, of existing land revenue as 
the price of securing for the district the benefit of 
the expensive operations which have been carried 
out there, and the Board of Revenue will be 
requested to report, after communication with 
the Director of Revenue Settlement, whether they 1 



see any objection to the proposed modification, 
and to the adoption of the same series of years in 
fixing the commutation rate for the purposes of 
the revisiou in nny other district which may be 
taken in hand. They will also submit their opinion 
as to the practicability of applying the proposal 
to any district in which the revisiou has been 
already carried out, as it is evident that the use of 
different series of years in difierent districts is 
fatal to the attainment of that relative equaliiy of 
taxation, which it was one of the main objects of 
the revision to secure as nearly as i>os8ible. 

33. The Government concur in opinion with 
the Board of Revenue that it is eminently desir- 
able to commute the liability to perform customary 
labour on irrigation works into a money payment 
throughout the Presidency. The arrangement h&n 
been suggested en more than one occasion, and 
every year adds strength to the arguments in favour 
of it. The works are deteriorating, the difficulty of 
enforcing the customary liability is increasing, 
and the improved and improving state of the 
market for produce renders a money cess a far 
lighter burden on the holder of irrigated land than 
the demand for labour imposes. 

34. It appears to the Groyernment desirable to 
take powers by an Act to impose a cess for this 
purpose on all holders of land irrigated from a 
Governn^^nt source at a rate not exceeding a fixed 
NOTE.-Paragraph 2 P^r-centage on the assess- 

* ^ ment on the land, and they 

desire that the Board will 
take the matter in hand at 
once, and, after communi- 
cation with the several 
Collectors and with the 
Director of Revenue Set- 
tlenient, submit a draft of 
an Act to attain the obiect in view, with their 
remarks as to the rate to be adopted and the proba- 
ble financial result of the measure. 

35. In connection with the question of the 
Salem revision, the Government nave had under 
consideration the advisability of restoriiig the 
Department of Revenue Settlement to the position 
in regard to the general revision of the land assess- 
ment which it occupied prior to the passing of the 
orders of 12th December 1864, No. 2,243, resolving 
to entrust the duty to the Collectors of the dis- 
tricts concerned, except, in a few specified cases. 

36. The experience which the Government have 
had of the working of this altered system has been 
very unsatisfactory, and convinces them that the 
retention of the special department for the perform- 
ance of this special duty is the only method by 
which to ensure celerity and efficiency in its dis- 
charge, consistency and uniformity in the details - 
of the re-assessment, and a fair measure of relative 
equality in the resulting taxation, as well as to 
save the country from the neglect which must 
occur if the Collector and subordinate Revenue 
officers are withdrawn from their ordinary duties 
and employed on this intricate, laborious, and 
absorbing task. 

37. In accordance with these views theOovecn- 
ment have resolved to re-assign to the Direct<ff 01 
Revenue Settlement the supervision of the re-aaatii* * 
ment of the land revenue in all those ^^^^ 
which have yet to be undertaken, except Tiiiiiev«g» -' 
the revision of which district has already beco Apr* - 



of Board's Proceed- 
ings, No. 4,540, 
dated 18th July 1867, 
shews that the sub- 
ject has already en- 
gaged their atten- 
tion. 
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BomA time in hand nnder a specially qualified officer 
in the Collector, Mr. Puckle. 

38. The Government have already gazetted 
Mr. Master to the confirmed post of Director of 
Revenue Settlement, and they now authorize him 
to draw pay at the rate of Rupees 2 J50 monthly, 
from the date on which he was so gazetted. 

39. The full rate of pay (Rupees 3,016-10-8) 
sanctioned by the Supreme Government for the 
appointment was fixea with reference to the pro- 
bability of securing for the duty the services of 
one of the then members of the Board of Revenue, 
and the Government consider that the reduced rate 
now adopted afibrds sufficient remuneration for the 
duties, onerous and responsible though they be, 
and will enable the Government at all times to 
select a duly qualified officer for the post from the 
higher ranks of the service. 

40. The Government desire that Mr. Master 
will consider and report what arrangements it is 
desirable to make for re-establishing the depart- 
ment on an effective footing for the performance of 
the duly now delegated to it. It is observed that 
it at present includes no member of the Covenant- 
ed service except the Director. 

41. One important point connected with the 
rerision of the assessment is the duration of the 
money settlement imposed in accordance with it, 
and on this subject there appears to be consider- 
able uncertainty and difference of opinion. 

43. It is a matter which there ought to be no 
room for doubt, and the Government accordingly 
resolve to bring the point under the consideration 
of the Secretary of State, in view to its early and 
final decision. 

(Signed) W. HUDLESTON, 

Secretary to Oovernment 

REVENUE DEPARTMENT. 

No. 6. 
To THE Right Honobablb 

THE SeC&£TABT OF SXATB FOR InDIA. 

Bk^t Honorable Sir, 

We have recentljr had under consideration the 

proposals of the Director of Revenue Settlement 

and Board of Revenue for the revision of the 

ttsessmeDt of the Salem District. 

2. A copy of our Proceedings on the subject is 

enclosed. You 

Proceedings of Crovernment, will observe from 

20th May 1868, Nos. 502 - 509. these Proceed- 

»,S6th „ „ „ 588, 589. ings that while 

n ^h July „ „ 143A, 143B. we have deemed 

it necessary to 
'fifer the papers back to the Board of Revenue for 
tlieir opinion on a point of detail, two important 
^istions connect^ with the duration of the 
tctised assessment now being carried out have 
be9& raised, and on these points we think it right 
tp ■Ppty to you for further orders. 

.3. la the Minutes of Consultation, No. 951, 
wad 14th August 1855, discussing the proposals 
fcr tkgmeral itevenue Survey and Settlement of 
til* &dras Presidency, the Government of the 
da^ expressed their opinion (paragraph 23) that it 
mhi ttMesirable that the grain assessments should 
hb ifeed in perpetuity, but that they should be 
AMtfniiil unalterable for a period of 50 years. 

4h Ai faragraph 21 of the same Proceedings, 
Aft Ofiranament proposed that the commuted 
^ " I should vaJ7 with the rateable money 



value of the standard crop, but that, as frequent 
changes would be inexpedient, the prices should be 
fixed every seven or ten years on the average of 
the sam6 period, and that the commutation rate so 
determined should remain unchanged for a term 
of the same length. 

5. The Honorable Court of Directors, in their 
Despatch, No. 17, of 1856, dated 17th December, 
observe on this point at paragraph 22, ** We entertain 
great doubt of the expediency of these proceedings. 
We think that the rates as we propose them to he 
assessed should be sufficiently moderate to allow 
for all ordinary fluctuation in the prices of grain, 
and that all needlessly frequent alterations in the 
amount of the ryots* payments should be avoids 
ed. The grain assessment having been determined 
and converted into money at a fair and moderate 
rate, we should perfer that the assessment so fixed 
should be declared unalterable for a term of thirty 
years, (as in Bombay and the North-Western 
Provinces.) at the expiration of which period both 
the amount of the grain assessvient and the rate of 
its conversion into money would be subject to re- 
adjustment, according to existing circumstances." 

6. On receipt of the Court's Despatch, this 
among other moot points was referred fbr the 
opinion of the Board of Revenue, wheat paragraph 
12 of their Proceedings, dated 15th July 1857, 
urged the adoption of the plan approved by the 
Court, and that the assessment when once fixed 
should be unalterable for thirty years. They again 
briefly alluded to the subject in paragraph 40 of 
their Proceedings, dated 19th Novemhwer 1857, 
No. 4,044, observing that, when revision took place, 
the Government will, of course, be prepared to raise 
as well as decrease the assessment, in disposing of 
which Proceedings, the Government in paragraph 
23, Extract Minutes of Consultation, No. 191, 
dated 15th February 1858, stated their opinion 
that it would be unwise to fix any definite periods 
for a review of the commutation rate, and observed 
that the question was one of vital importance to 
the land-owners, and should at all times engage 
the most careful attention of the Board. At para- 
graph 38 of the same Minutes of Consultation 
they desired that it should be distinctly notified 
that the assessment will be revised after tiffcy years, 
if then deemed expedient. It does not appear that 
any notification to this efiect has ever yet been 
made. 

7. These papers were in ordinary course trans- 
mitted to the Secretary of State, and acknowledged 
in his Despatch, No. 5, dated 15th December 1858, 
at paragraph 18 of which Lord Stanley stated his 
opinion on the question of periodical revisions to be 
** that frequent changes in the commutation price, 
and consequently in the monev rate of assessment, 
should be avoided, and that if the demand is fixed 
on a basis sufficiently moderate to allow for ordinary 
fluctuations in price • • *, the time o£ settlement 
should be, as in Bombay, 30 years." 

8. Here the discussion for the time terminated' 
and it should be noted that up to this stage the 
necessity of periodical revisions of the commuta- 
tion price for the Government assessment in grain 
had oeen urged mainly with reference to the 
probability that a fall in prices might render the 
money rates oppressively high, although the 
possibility of a rise in price was also contemplated. 

9. The question of the duration of the settle- 
ment of the Land Reyenue demand was again 



.Aft- 
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brought under consideration in October 1861, 
when the Supreme Government forwarded copy 
of Colonel Baird Smith's final report on the Famine 
in Bengal, and requested the opinion of this Gov- 
ernment as to the advantages of a permanent 
settlement for this Presidency, or as to the 
expediency of securing legislative sanction for 
settlements for terms of years. 

10. Minutes were recorded on the subject by 
Sir W. Denison and the 



Note. — Sir W^ Denison 
was favourable to the 
imposition of a perma- 
nent grain rent, secur- 
ing to Government 
the power of periodi- 
cally determining the 
money value of such 
rent. 

Messrs. Mai thy and 
Morehead supported 
the principle of a per- 
manent money assess- 
ment. 



Hon'ble Messrs. Maltby 
and Morehead, for which 
we beg leave to refer 
you to the Proceedings 
of this Government, 
dated 8th Feb. 1862, 
No. 2 JO; and in reply- 
ing to the Supreme Gov- 
ernment it was stated, 
in accordance with the 
vie\*^s of the majority of 
the Government, that 
from an early date and 
for many years the 
Ryotwari Settlement 
had been expressly recognized as permanent in its 
nature, but that the orders above quoted on the 
subject of the revision of the assessment had left 
open the question of periodical revisions of the 
commutation rate. 

11. The Government expressed their deeided 
objection to any extension of the Zemindari system 
of permanent settlement, which alienates from the 
State all waste land as a source of future addi- 
tional revenue, and they saw no advantage in the 
proposed legislative sanction for settlements, for 
terms of years, which might hamper the Govern- 
ment without improving the condition of the ryot. 

12. The subject of a permanent settlement was 
again brought under discussion by Sir C. Wood's 
Despatch of 9th July 1862, No. 14, to the Govern- 
ment of India, paragraphs 41 to 74. 

13. It is therein observed that circumstances 
have a tendency to increase the extent of cuWvaiion 
and the value of the wet rn'oduce, and that the 
Government may rightly claim to participate in 
those advantages which accrue from the general 
progress of society. The arguments in favour of 
a permanent settlement (defined as *' the State 
fixmg once and for ever the demand on the produce 
of the land, and foregoing all prospect of any 
future increase from that source,") based on con- 
siderations of the security and encouragement it 
would afford for the improvement of landed 

Property, and of the closer link it would create 
etween the Government and the people, and, on 
the other hand, those against the measure, as 
limiting the resources of Government from which 
to meet the constantly increasing demands for 
larger expenditure incident to improvements in 
the administration of the Government of the 
country, were stated and balanced, and the opinion 
of Her Majesty's Government was finally express- 
ed that when •* a full, fair, and equable rent" has 
been imposed on all lands now under temporary 
settlement, then " a permanent settlement may be 
safely applied" as *' a measure dictated by sound 
policy and calculated to accelerate the development 
of the resources of India, and to ensure in the 
bigheBt degree the welfare and contentment of 
Her Majesty's subjects in that country.'' 



14. In regard to this Presidency in particular, 
it was remarked that the existing state of things 
might probably not admit of " a permanent settle- 
ment of the land je venue on the assessed lands at 
the existing rates," but that ** as districts are 
gradually brought under the revised assessment, 
and when there is reason to believe that the land 
revenue has not only reached its probable limit 
but that it is equitably distributed over the lan^s 
affected by it, this restriction will no longer be 
needed." The ultimate conclusion was announced 
in paragraph 72, that " as regards all districts or 
parts of districts in which no considerable increase 
is to be expected in the land revenue, and whore 
its equitable apportionment has already been, or 
may hereafter be, ascertained," there Her Majesty's 
Government will bo ready to sanction " the 
settlement in perpetuity of the osBeBsment at the 
present (Sv the revised rates," on the recommenda- 
tion of the Local and Supreme Governments. 

15. With reference to this Despatch, the Su- 
preme Government requested to be informed by 
this Government how for " the important measure 
of a permanent settlement of the land revenue" 
was applicable to this Presidency, and the question 
was referred to the Board of Revenue for report, 
but up to this time no reply has been received. 

16. "We confess we are not surprised at this 
hesitation, as it appears to us that a certain 
amount of ambiguity pervades the despatch of the 
Home Government, when it is attempted to apply 
its arguments and instructions to the state of 
things that exists here. There-appears to us to be 
a want of distinction between the permanent settle- 
ment of the rates of assessment on particular areas 
under a *' Field Settlement" system, and the per- 
manent settlement of the land revenue from a 
village or estate or a number of villages or 
estates, which is fatal to a satisfactory reply to 
the question of the Supreme Government, 
inasmuch as the one allows and the other 
precludes future increase of revenue from exten- 
sion of cultivation over the waste lands. 

17. The definition of a permanent settlement, 
at paragraph 43 of the despatch, is not conclusive, 
for the words " the land" and " the source" may 
mean either a field, or an estate, or a village, or a 
taluk, or a district. The arguments lor and 
against a permanent settlement may be indifferent- 
ly applied to either view of the case, and with like 
force in kind, though perhaps not in degree. Sir 
T. Munro's recorded opinion, which is cited in 
support of the course adopted, certainly contem- 
plated permanent rates of field assessment, and no 
relinquishment of the rights of Government in the 
waste. And in the passages above quoted, from 
paragraphs 50, 69, and 72 of the despatch, there is 
more than enough that is doubtful in the e^mres- 
sion to warrant nesitation as to the applicability 
of the proposals of the Home Government to thui 
Presidency. 

18. We will first assume that it was intended 
to limit absolutely the maximum amount of the 
Government Land Revenue in this Presidenqr 
when certain specified conditions shall have been 
fulfilled, and in this case we have no heaitA^oo 
in expressing our concurrence in the opinjoo* 
already recorded by this Government on preriw 
occasions that the time has not arrived, iH tdji 
probably still very distant, when any such mfVffXSt 
could bo adopted without serious injury to fl» 
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interests c^ the commiinity and of the State as 
representing the community! or with any real 
benefit to small sections of the community or to 
individuals. The demands on the resources of the 
GoTemment on account of improved administra- 
tion are constantly increasing, and are likely to 
increase for a considerable period at a very rapid 
rate, and the improvement of the Government 
revenue from the extension of cultivation over the 
large area of culturable waste is one of the most 
valuable and legitimate sources of supply to meet 
those demands to which the Government can look, 
and on which they may confidently rely, and we 
«re of opinion that the Government would not be 
warranted in relinquishing any such means for 
aiding the development of the country, or meeting 
those claims for most necessary improvements 
which are loudly demanded in almost every depart- 
ment. Irrigation works, Sanitary measures. 
Communications, Education, Jails, and many other 
branches of the administration will, for some time 
to oome, tax to the utmost the resources of the 
State to effect the am^ioration which they require, 
«nd demand not only that no legitimate source of 
additional revenue shall be relinquished, but that 
all shall be improved to the utmost. 

19. Then, as re^rds small sections of the 
ocnnmanity or individuals, we are of opinion that 
Ae absolute free relinquishment to village com- 
manities of any extent of waste beyond what is 
suffictent for common purposes, would be by no 
means a boon of unmixed advantage. It would 
onquestionably lead to much dissension. 

20. The distribation of the land is not at all 
likely to be so carried out as to leave no cause for 
JBBt complaint. The ultimate occupants would 
certainly have to pay to private individuals at 
least as much as would ordinarily be paid to 
Government, and, at the best, the result could 
only be that the few would gain what the general 
community would lose. 

21. But we observe that in Sir S. Northcote's 
Despatch of 23rd March 1867 to the Government 
of India, it is directed *' that no permanent settle- 
ment shall be concluded for any estate to which 
canal irrigation is, in the opinion of the Governor- 
General in Council, likely to be extended within 
the next twenty years, and the existing assets of 
wl&icb would thereby be increased in the propor- 
ftttMi of 20 per cent.," and we desire to know whether 
tlua rmle is to be deemed applicable to the Madras 
Presidency. 

22. The course which, under the orders of the 
SeeretMy of State, has been followed in this 
'Presidency in dealing with luids irrigated from 
ihc canals which have been recently constructed, 
koa been to levy, in addition to the assessment 
tefKMwd upon the land with reference to its pro- 

^ ^Mlive quialities irrespective of irrigation, such a 
* toaioi-rate as is deemed sufficient to ^eld a fair 

ipUB of interest on the capital expended m the con- 

■tWHUliop of the works. 
itt. Hitherto it has not been contemplated to 

Sid from the landholders obtaining water 
■nob works any addition to what may be 
Mted the dry aasessment on the land beyond 
■ jpip fHcg of the water, and we consider that this is 
' fl?'B°^^ ^ which the Government ought to 



^ 00 it is apparently inconsistent with 

HiMFraifttiMPf^ quoted^ it seems desirable that^ we 



should obtain some more definite and express 
instructions on the subject. 

25. We proceed to consider the question of 
" the settlement in perpetuity of the dssesarrKmt at 
the present or the revised rates," which is ex- 
pressly contemplated in the same paragraph, with 
i-eference to the case of the Eyotwari system pre- 
vailing in this Presidency, under which the settle- 
ment of the Government demand is made with 
individual cultivators, and is based on field assess- 
ments. 

26. We admit that the right of Government to 
a revenue from laud in this country is limited by 
immemorial custom, and is indeed solely derived 
from ancient authorities, which prescribe for the 
State a specified share in the produce of all culti- 
vated land; and we see Jio reason to doubt that by 
the principles enunciated for the guidance of those 
©"§»g®<l ^^ *^^6 revision of the assessment, the 
share assumed for Government is everywhere kept 
within that limit. 

27. Such being the case, we are unanimously 
of opinion that no objections bar, anc^that it would 
be advantageous to make, a declara,tion to the land- 
holders that the grain assessments on the land 
are permanent. 

28. But we are not prepared to make a like 
recommendation in regard to the money rates, 
regarding which it appears to us that the ryot has 
no just claim to a monopoly of the advantages 
accruing from a rise in prices consequent on 
circumstances over which he has no control, and 
the changes in which ho in no wise influences, 
while the Government would certainly at no time 
be able to resist the claim for remission based on 
any material and sustained fall in prices. 

29. The permanencv of the Ryotwari settlement 
which has undoubtedly been asserted on several 
occasions, and which has been repeatedly insisted 
on of late years, has unquestionably hitherto been 
entirely one-sided. The Government have nob 
raised their demand with reference to improved 
prices for produce, but they constantly make large 
remissions with reference to temporary unfavour- 
able conditions of season, and they have repeatedly 
made liberal reductions in the rates of assessment, 
when these rates were shown to their satisfaction 
to be oppressively high and repressive of 
enterprise. 

30. We attach CTeat importance to the principle 
of moderation in fixing the commutation rate. We 
fully recognize the good policy of relievinff the 
land from all oppressive burdens, and of aiding 
the landholder m exceptional seasons. But we 
consider that there should be a certain measure of 
reciprocity, and that the State should not be ex- 
cluded from all share in advantages derived by the 
Ismdholder from the improvement in prices to 
which, as cultivator, he contributes nothing. 

31. The increase in the value of agricultural 
produce is the efiect of an improvement in domestic 
and foreign markets, over which the ryot has no 
control, or is owing to the more extended discovery 
and depreciation or the precious metals, in whicn 
he has no part. To give him the whole benefit of 
the expanding vidue of his commodity, would 
simply be to reward him for the merits and exer- 
tions of others, or for the accidents of the period 
in which we live. 

82. We do not desire to decry the advantage 
of permanency in a settlement with the land^^ 
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holders, as tending to encourage them to improve 
their properties, and giving them a feeling of secu- 
rity, which is valuable in its political effect ; but 
we conceive that these results will be in great 
measure equally attained by declaring the perma- 
nency of the grain assessments, and by giving 
such an assurance of stability in the settlement of 
the money rates as shall enable the present gene- 
ration to regard it as possessing for them all the 
practical advantages of a settlement in perpetuity. 

33. "We might enlarge upon the subject, but this 
communication has already run to considerable 
length, and we have probably said enough to indi- 
cate the grounds of our opinions. 

34. We, therefore, submit the subject for your 
decision, with the expression of our opinion that 
under the revision of the Land-tax nowbeingcarried 
out in this Presidency, the grain assessments should 
be declared permanent, but that the money rates 
should be declared unchangeable only for a period 
of 30 years, and liable to revision at the end of 
that time witlweference to the prices then prevail- 
ing and if the Government of the day should then 
think fit. 

We have the honour to be, 

Bight Honourable Sir, 
Your most obedient, humble servants. 

Fort St. Geoege, *) 
8th July 1868. j 

Read the following Despatch from the Riffht 
Honourable the Secretary of State for India, 
(Revenue.) to His Excellency the Right Honour- 
able the Governor in Council, Fort Saint George, 
dated India Office, London, 8th April 1869, No. 7. 
I have had under my consideration in Council 
the despatch from your Excellency in Council, 
dated the 8th of July in last year, in which you 
forwarded your Proceedings on the proposals of 
theDirector of Revenue Settlement and the Board of 
Revenue for the revision of the assessment of the 
Salem District. You state that, although you 
have decided some of the main points of the 
settlement, you have referred it back to the Board 
on a point of detail, and take the opportunity of 
applying for instructions on two points connected 
with the duration of the settlement. 

2. I have perused these important papers with 
interest, and have to signify my approval of the 
view which you have adopted of the fairness of 
commuting the grain-rates into moue^ on the 
average prices of the last twenty years, mstead of 
those of the larger period of forty- four years, as 
proposed by Mr. Puclsle. 

3. I concur with the opinion of your Govern- 
ment that it is " eminently desirable" to commute 
the liability to perform customary labour on works 
of irrigation into a money-imyment throughout 
the Presidency ; and I admit the necessity of 
restoring the organization of the establishments 
for the Revenue Settlement as a separate 
department. 

4. The questions which yon have referred for 
deciiion are — 

I. Whether the rule in Secretary Sir Stafford 
Northcote's Despatch to the 

Piu^graph 21. Government of India of the 
23rd of March 1867, « that no 



*' permanent settlement shall be concluded for any 
" estate to which canal irrigation is, in the 
"opinion of the Governor-General in Council, 
'* likely to be extended within the next twenty 
" years, and the existing assets of which would 
** thereby be increased in the proportion of twenty 
" per cent.," is to be deemed applicable to your 
Presidency P And 

II. Whether, with respect to the despatch of 
Secretary Sir Charles Wood 
Paragraphs 25 to 34. of the 9th of July 1862 to 
the Government of India, 
the grain assessments under the revision of the 
Land-tax now in progress may not be declared to 
be permanent, and the money rates changed, if 
thought advisable by the Government of the day, 
every thirty years P 

5. I will consider this last proposal first. I 
find that since 1856, the question of declaring the 
grain assessments permanent has ft^uently oeen 
referred for the decision of the authorities 'in thia 
country, and it has been decided, both by the 
Court of Directors and by the Secretaries of State, 
that the settlement should be a money-assessment 
founded upon due consideration of all the circum- 
stances of the district, and revised after a term, of 
years, and that your Government, so far baok aa 
1858, directed the issue of a Notification to thia 
effect. Her Majesty's Government must adhere 
to that decision, nor do they se^ as your Excel- 
lency in Council seems to do, in the despatches 
addressed to the Government of India, in and 
from 1862 to the present time on the general ques- 
tion of permanent settlement throughout Indiay 
anything inconsistent with this view. It seems to 
me impossible to read paragraphs 66, 67, 69, and 
70 of the despatch of the 9tti of July 1862, some 
of which are quoted by your Government, without 
being impressed with the conviction that it was 
thought nighly improbable that either your Presi- 
dency or Siat of Bombay, but particularly the 
former, should be brought, or at all events not for 
many years to come, within the terms under which 
alone it was permissible to confer a permanent 
settlement upon the land-owners. Your Excellency 
in Council distinctly states, in the despatch 
now before me, that " the time is probably still 
very distant when any measure limiting the maxi- 
mum amount of the Government revenue," under 
the conditions laid down, " could be adopted 
<* without serious injury to the interests of the 
*' community, and of the State as representing the 
*' communitAT, or with any real benefit to small 
*< sections of the community or to individuals," and 
it certainly is not the desire of Her Majesl^s 
.Government to force on any immature concession 
of this nature. They concur with yon in the 
expediency, and, indeed, the necessity, of keeping 
in the hands of the Government such a legitimate 
source from which to supply the increasing wants 
of the State for the benefit of the people, as the 
extension of cultivation among waste lands. They 
ar^ also happy to agree with your Goyemment m 
opinion that, under the principles of the reviead 
settlement now in progress for adjusting the bdbow 
ment and fixing it for a term of years, the nhava 
taken by the Government is kept within limite 
which are perfectly equitable to the cultivalor* 
But they are unable to see that it is,thereforOjnooet 
sary to make a declaration to the landholderi tiM 
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the grain assessments are to be permanent. On 
the contrary, they feel themselves precluded, fqr 
the same reasons which your Excellency in Coun- 
cil has urged in your 18th paragraph for retaining 
the waste lands, from sanctioning the surrender of 
snch a legitimate source of revenue as the Govern- 
ment share of the increased value which has been 
conferred on the land by improved administration, 
the construction of public works, especially works 
of irrigation and railways, together with the 
improved price of agricultural produce. 

6. On the same principles, there will be no 
ohnection to your applying to your Presidency the 
rule laid down in Sir Stafford Northcote's despatch 
of the 23rd of March 1867, to which you refer, 
should the conditions be found fulfilled at any of 
the stated periods for revising the settlement. 
Her Majesty's Government do not intend by this 
to depart from the instruction repeatedly issued 
by former Secretaries of State, that the assess- 
ment should be kept (whenever it can bo so kept) 
wholly distinct from tho sum paid for the use 
of water supplied for irrigation. But this 
again is not mconsistent with the Government, 
on the revision of the assessment at the expiration 
iji^^ term for which it was made, receiving their 
dwshare of the improvement in the value of the 
iSim which has arisen from water having been 
brought within reach of it for irrigational pur- 
poses, a circumstance which is quite distinct from 
the sum paid by the cultivator for the use of tho 
water. 

7. I have, therefore, to inform yon that, if tho 
conditions are fulfilled, the rule laid down by my 
predecessor may be applied to the Madras Presi- 
dency, and to direct that the previous decisions 
of the Home authorities, by which the assessments 
were to bo revised after a period of thirty years, 
be adhered to. And, with reference to the obser- 
▼f^ion at the close of the 6th paragraph of your 
despatch, no time should bo lost iu making known 
this determination to tho people. 



EEVENUB DEPARTMENT. 
No. 7. 
lb Tii£ Right Honourable 

THE SeCRETAUT OF StaTE i'OR InDIA. 

3fy Lord Duke, 

We have the honour to acknowledge tho receipt 
of your Grace's despatch of tho 8th April 1869, 
Ho. 7, in which you approve of our proceedings on 
ihe revision of the settlement in tho Salem 
Plfltrict; but as regards the general question 
xiased by us of declaring permanent the grain- 
Talnes arrived at during the present revision of 
assessment in this Presidency, you adhere to tho 
Adverse instructions already issued. 

2* We would respectfully solicit a re-con sidera- 
iigin of your decision on the latter point on tho 
IbEowiog grounds :— The proposal advocated by 
Aia Government, while securing many of the 
Mllmowledged advantages of a permanent money- 
awwssment, will be free from the principal objections 
to that measure. Tho political advantage of 
Ae occupiers of Grovernment land a direct 
t in the stability of our rule, by declaring 

J the actual quantity of the crop now token by 

Oovcm nHHit willnever be increased, is considerable. 
Still greater woidd be the social advantage of 



providing a really popular and safe investment for 
the daily increasing wealth of the country, and 
though, under the existing system, the desire to 
become the possessor of land, which is very 
general among all classes, has had, and will have, 
the effect of inducing the investment of a certain 
amount of capital in its purcliase, still it is difficult 
to believe that any large amount will ever bo 
devoted to the improvement of land, so long as 
it is apprehended that after every period of thirty 
years, the increased value which tho land has 
attained by private outlay of this description will 
be investigated, and tho State demand upon it 
proportion ably augmented. The heavy charge 
involved in a revision of the assessment every 
thirty years would also be obviated, as the expen- 
sive part of the process lies in the classification 
and investigation of the different soils, while tho 
mere adjustment of the commutation rate, which 
would be all that would be required wore our 
proposals adopted, could bo effected without any 
special establishment or prolonged local inquiries. 

3. Again, the main argument against a perma- 
nent settlement of the land revenue, viz,, that tho 
State would be thus cut off from all participation in 
an expanding source of revenue, although tho 
expenses of administration aro unavoidably pro- 
gressive, falls to tho ground, if tho permanency of 
the settlement be limited to the grain values. 
'1 ho State would, under the system recommended, 
still profit by all extensions of cultivation, and 
would share, with the occupiers of land, tho 
increased valuo given to the land by that natural 
rise in prices which is usually attendant upon 
augmented local consumption, larger exports, and 
greater abundance of the circulating medium. 

4. With advertence to tho concluding sentence 
in paragraph 5 of your despatch, wo submit that, 
however cogent the objections offered may be to a 
permanent money assessment, they can hardly bo 
said to apply, with equal force, to our proposal, 
inasmuch as tho Government share of the mcreased 
value which will be conferred upon land by 
improved administration, the construction of 
public works, etc., must aknost invariably take 
the form of a higher price for the produce of 
the laud. We consequently venture to question 

, tho policy of foregoing tho general advantages 
attendant upon tho measure proposed hyr us, for 
tho doubtful and partial gain which might bo 
obtained by a re- valuation every thirty years of 
the lands to which water has been newly applied, 
as alluded to in paragraph 6 of your despatch. 

5. Wo take this opportunity of forwarding, for 
your Grace's information, copies of our orders 

noted in tho 
Proa, of Govt., 28th Sept. 1869, Nos. -136—439. margin tho 
„ „ „ «4, 445. one trans- 

mitting your 
despatch under reference to tho Board of Rovenue, 
with tho necessary instructions; and the other 
directing the introduction of tho revised assess- 
ment into tho Salem District, on the scheme 
approved by your Grace iu that despatch. 

We have the honour to bo, 

My Lord Duke, 

Your Grace's most obedient, humble servants, 

FoET Saint George, 7 
30^^ Sept. 1869. J 
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FISCAL SCIENCE AND THE 
INCOME TAX, 



As a fittiDg supplement to oar leading 
article, in oar last impression, on the views 
entertained bj the present Government of 
Madras in respect to the land assessment 
of this Presidency, we reprodaoo in oar 
present impression a verj able paper on 
Fiscal Science, which was originally deli* 
vered as a lectare in the Town Hall at 
Bombay by Mr. Bobert Knight, F. S. S., 
and editor of the Indian EoonomisL Mr. 
Knight has treated his sabject in a very 
interesting and popular style, but at the 
same time it appears to ns that he has dealt 
with it in an equally soand and observant 
spirit ; and there can be no question that 
4iis views of Financial Economy, as applica- 
ble to Indi£^ are more entitled to respect 
than the second-hand English theories of 
the amatenr statesman, who has aroased a 
spirit of antagonism to centralization in 
every part of this great empire. Every 
ordinarily informed mind must be aware 
that the circumstances of the two countries, 
Bogland and Hindostan, are widely differ- 
ent. Whether rightly, or wrongly, the 
Sovereign in England had long parted with 
his territorial interests, and the ministers 
of the Crown, therefore, are compelled to 
nuae the necessary funds for administering 
Vm government of the kingdom by what is 



called indirect taxation, the proceeds of 
which are collected through the Custom- 
Hoase and Excise Office, the Postal Depart* 
ment, and the Stamp Office. The theory 
of this indirect taxation is that it is levied 
on the luxuries, not the necessaries, of life ; 
but^ though it is called indirect taxation, it 
reaches the masses of the people in England. 
The tastes of her people are very diiBTerent 
from the simple habits of the half-clothed 
people of this country; and what are 
luxnries in name, snch as tea, cofiTee, sugar, 
and manofaotured goods, are absolutely so 
many indispensable necessities to the Eng- 
lish community at large — each lightly taxed 
in itself, but, from the qnantiiies consumed 
by an immense popnlation, producing in the 
end an enormous out-turn. Then again, in 
the langaage of Mr. Knight, *' England is 
a rich manufacturing country, a country of 
great landlords, merchants, manufacturers, 
bankers, lawyers, men of science, wealthy 
farmers, rich tradesmen, comfortable middle 
classes, and high-wage earning workmen /' 
whereas ''India is a purely agricultural 
country, a country of peasant farmers, and 
petty shop-keepers,'' whose ** vocation is to 
till the land ; to produce food and the raw 
material of clothing for other lands as well 
as for herself.'' Here no indirect taxation 
can ever be productive, for it cannot 
reach the masses ; and with the solo 
exception in the case of salt, which is con- 

1 
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sumed by the poorest as well as the richest 
man, political economy has not been so 
perverted even in India as to levy imposts 
on the simple necessities of life. With these 
sUtidxig differences in the circumstances 
and people of the two conntries, Mr. Knight 
is not singular in his opinion that to arrange 
for recouping the treasury of the State by 
an income tax is a most unstatesman-like 
measure. Such a tax can never reach the 
masses; and, for the comparatively small 
amount that it realizes, it is unworthy any 
enlightened Government to cause, by its 
unjustifiable imposition, all the annoyance 
and disgust it does to the only few who fall 
under its operation. Mr. Knight is, there- 
fore, perfectly right and sound in his propo- 
sition that the legitimate source of revenue 
to the State is the land, which, properly 
handled, is equal to the demands of even an 
imperial expenditure. Happily for us, we 
succeeded to a rich heritage when we came 
into possession of this country. The land 
tax wite no novel institution. It did not 
even owe its origin, as Mr. Knight implies, 
to our Mahomedan predecessors, but it was 
an accepted doctrine of the more primitive 
and far simpler school of the Hindoos. 
What does Manu, the fountain of all 
Hindoo law, say ? In the seventh chapter 
of his famous Institutes, treating of govern- 
ment and public law, this great legislator 
lays down his precepts on the duties of the 
sovereign in the following characteristic 
language — ''As the leech, the sucking calf, 
and the bee, take their natural food by 
little and little, thus must a king draw {vx>m 
his dominions an annual revenue. Of 
cattle, of gems, of gold and silver, added 
each year to the capital stock, a fiftieth part 
may be taken by the king ; of grain an 
eighth part, a sixth, or a twelfth, according 
to the difference of the soil, and the labour 
necessary to cidtivate it. He may also take 
a sixth part of the clear annual increase of 
trees, flesh, meat, honey, clarified butter. 



perfumes, medical substances, liquids, 
flowers, roots, and fruit. Let him not cut 
up his own root by taking no revenue, nor 
the root of other men by excess of covetous- 
ness ; for, by cutting up his own root and 
theirs, he makes both himself and them 
wretched.'* Here, then, we have Hindoo 
warrant for the Sovereign taking, not a 
mere qaifc-rent from the land, but an 
actual share of the produce, either a 
twelfth, an eighth, or a sixth, according 
to the difference of the soil, and the labour 
necessary to ctdtivaie it. These small 
proportions for the support of the State 
were fixed, it should be borne in mind, at 
a time when the cost of government must 
have been very small compared with what 
it is in modem days; at a time when 
the form of government was quite patriar- 
chal in its constitution.; at a time when 
the monarch himself dispensed jastice with 
his own hands between subject and subject, 
as we might well fancy would be the case 
about a thousand years before the Christian 
era, when tradition informs us Manu lived 
and wrote. Be the proportions what they 
might be, it is clear that the principle was 
laid down and thoroughly well understood 
from the earliest ages in India, that the 
State was entitled to share in the produce 
of the soil according to its capability. 
What might have been the real share oT 
the produce which the Hindoo rajahs took 
subsequent to the days of Manu, we are not 
aware; it is certain that our immediate 
predecessors, the Mahomedans, raised the 
share of the State to half the net prodace ; 
and, when we came into possession, we 
found the people both accustomed to pay 
this share, and quite content and able to 
pay it. The British Government were not, 
therefore, called upon to relinquish this 
heritage to which they had succeeded, as 
they did wholesale in Bengal, where they 
parcelled out the land among a number of 
landlords, reserving for the purposes of 
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the State a small qait-rent, absurdly insigni- 
ficant compared with the immense profits 
derived by these middle-men from the actual 
cultivators of the soil. How absurdly 
insignificant this might be we may gather 
from one instance ready to hand. We refer 
to the Privy Council oase from Bengal, 
reported at page 117 of our last impression, 
where ii will be seen that a whole taluk — 
not a mere village — composing an exten- 
sive and most valuable property had been 
bestowed on one Ramdhone Chatterjee and 
his heirs for ever at a fixed rent of 349 
sicca rupees a year ! Well may Mr* Knight, 
iu his strong and indignant language, 
denounce tkis system as tampering with 
the national property. And this tampering 
with the national property is the more 
wicked and inexcusable, when it is con- 
sidered that a Government is established, 
not for the advantage of the few, but 
for the good of the commonwealth— not 
that a few men should get rich and grow 
fat in idleness, while the public deficit 
is sought to be made up by direct taxa- 
tion of the enterprize and industry of 
the community. But while Mr. Knight is 
properly indignant with Bengal policy, he 
unjustly includes our Madras system in his 
sweeping remarks. He says in one place, 
''Again, the modern land settlements of 
the Madras Presidency are being made for 
thirty years upon the assumption that the 
price of paddy is, and will remain, £2-0-7 
per ton, whereas the real price for years 
past has been two or three times that rate. 
Now, it is these proceedings which are the 
cause of all our embarrassment, and of the 
necessity of this new income tax. We are 
fixing the land revenue for long periods of 
time at .these absurd rates, while we are 
committed to an indefinite outlay upon 
public works for improving the value of the 
land. Our finance is in the hands of men 
who ase simply blind.^' In another place 
he romadcs, '' In Bengal, Behar, Orissa^ 



a part of the Noi*th-West, and of Madras, 
the State inheritance is wholly lost; and 
the sacrifice would have been universal, 
I believe, but for my own personal, persist- 
ent, and passionate efibrts/' And yet 
further on he observes, "Throughout 
Bengal, Behar, Orissa, a part of the North* 
West Provinces, and Madras, as I have said, 
we have divested ourselves of idl right 
whatever to share in the future value of the 
soil/' These were startling words to us. 
Putting aside the question how far Mr. 
Knight's very modem personal and passion*- 
ate efforts might have influenced Madras 
administrators ever since the British assump- 
tion of the country, we were fondly indulg'^ 
ing, and, in spite of Mr. Knight's endeavour 
to remove our misconception, are still 
indulging the very foolish delusion that our 
Revenue syfitem is a model system ; that, 
in fact, the Madras revenue system and a 
ryotwari settlement were ciOnvertible terms ; 
in other words, that it is our system par 
excellence which makes the GbviDmment 
revenue perfectly elastic, expansive, and co- 
extensive, with increase of cultivation and 
increase of prices. That Mr. Knight is 
utterly wrong in charging the Madras 
Government with any tampering with the 
national heritage, we have only to refer to the 
recent exhaustive discussion to which we 
gave publicity in our last impression on revi- 
sion of assessment in this Presidency. It 
will there be seen that Lord Napier and his 
councillors have laid down certain fixed 
principles for conducting this settlement 
with the ryot. In the first place^ they 
declare that the State is entitled to half the 
net produce ; in the next, that, considering 
how prices of grain have doubled and 
trebled since the conversion of the Govern- 
ment moiety into money had been determin- 
ed in years past, the commutation rates 
now payable are* to be calculated on the 
prices of the last twenty years ; in the 
third place, that these ascertained money 
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payments) for the purpose of avoiding 
innoyance both to Government and people, 
are to last for thirty years, when the rates 
are to be open to revision according to 
later standards of price ; and fourthly, that 
all waste land bronght nnder the plough id 
as heretofore to pay its quota to the great 
land revenue of the country. What can be 
a fairer or more equitable ac^ustment of the 
rights of the cultivator on the one hand 
and the claims of the State on the other f 
There is here no tampering with the national 
property, no divesting ourselves for ever of 
all right to share jn the future value of the 
soil. On the contrary, the policy of our 
Madras statesmen preserves the just half to 
which each is entitled j for, while the State 
derives bxi increasing revenue corresponding 
with increase of prices and extension of 
cultivation, the husbandman's moiety, of 
the produce is improved and secured to him 
in exactly the same proportion and nnder 
similar conditions. 

Mr. Ejiight says that an income tax is 
sixpply a fraud on the people of Madras, 
Burmah, Bombay, and other provinces, all 
which are already contributing more than 
their proper share to the imperial treasury, 
and that we are called npon to pay this tax 
to make up a deficit brought about by 
official tampering with the land revenue in 
other provinces of the country. Certainly 
he gives a remarkable, and almost incre- 
dible, instance of this official tampering 
with the national heritage in the case 
of the settlement of Raepore in the Central 
Provinces. If his figures are correct, there 
are 1,866,924 acres of land actually under 
cultivation in Baepore, the total value 
of the harvests gathered from which is 
calculated at 163^ laoi of rupees ^ year ; 
and yet, for the next tweoty years, the 
Government share of this enormom produce 
is not to be more than 6^ lacs of mpe^, 
or ^bout one-twentywieventh the annual 
produce of the land I Even in the days <^ 



the simple State machinery of Manu> th« 
smallest share of the Sovereign in the pW* 
duce of the soil was declared to be a Uoelfth. 
Here in Raepore, which is said to be '* i% 
land of plenty, where want is unkliown, and 
the l^infall never fails,^' the share of the 
State in these advanced and costly days is 
settled nominally at one Uoeniy^sevenih f 
but, if Mr. Knight is right, " the assess* 
ment in point of fact is not one-fiftieth of the 
harvest/' In the telling words of the lee* 
turer> " the single harvest gathered in Rae* 
pore in the last twelve months will suffice 
to pay the whole tiOenty years assessment 
three times over P^ Can anything be more 
absurd ? Is it for monstrous blundering of 
this kind that we, who have had no share in 
it, must pay the penalty ? Inhere is no doubt, 
considering the adaptation of onr system of 
revenue to the wants of the day> that ah 
income tax is utterly uncalled for in this 
Presidency. If it cannot reach more than 
one in a thousand, what good does it obtidn 
for the State in return for all the worry and 
annoyance that it causes to the few who 
fall victims to its operation f That an 
income tax, odious in all its features, is 
unsuited to this country as a means of 
raising revenue, cannot be denied. It is 
true that a tax of the kind was collected 
under the native Gk>vemment8 under the 
designation of Veesbady ; but then, it wae 
confined to those only who were engird 
in commercial pursuits. The great aemin^ 
dars and salaried officers of. the State were 
exempted from its operation > and the coU 
lections from this source were consequently 
small, though the officers employed in 
collecting it possessed a most fruitlnl source 
of swellingiiheir illiciigains. This tax, l(mg 
ago abolished, is now sought to be^e-impoe^ 
ed by the British Gbvenment under tixB 
designation of an Income tax, and every 
clfti» of Her Majesty^s subjects is required 
to pay it, provided the income of tiie 
individual does not faU below a -eerteiii 
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Btsndard. What is the result ? The resalt 
has been simply ansatisfiU^tory, sinCe the 
bolk of tiie receipts from this soarce con- 
fiBste chiefly of stoppages oat of the gna- 
tanfceed allowances to OoTemmenfe officers 
and servants of other pnblic establishments, 
&nd a certain percentage on the estimated 
incomes of well*-knoWn melrchatits, bankers, 
and lawyers. Then, to take another view 
of this ta^-^it tnay possibly be a low one 
— the agency employed in its collection is 
certainly not what it ought to be, while the 
Income Tax Act is a powerful engine in its 
hands for oppressing the people. The result 
often is a compromise between tax-payer 
«M2d--tax»gatherer to the manifest prejadiee 
of the State. This view of it alone is suffi- 
cient to condemn the income tax. The 
t)*ae remedy is to alter the revenne system, 
where needed, in districts in which the 
Gk>vemment have not irrevocably pledged 
themselves, tt may be a very difficult 
question whether the present Government 
are still bound by the policy of Lord Oom- 
vrallis in Bengal. Considering that Govern- 
ments exists for the good of the common- 
wealth, and not for the advantage of a 
favoured few, it may be a fit subject for 
cUscussion whether one generation is justi- 
fied in restricting for ever the action of the 
saxt. It is a great question, but a question 
entirely beyond the range of our capacity, 
whetiier the permanent settlement system 
of Bengal may not be open to revision 
under the present circumstances of the 
day. However foolish the policy of Lord 
Oomwallis, we could not advocate a with- 
diawal from an act of the State which deli- 
beeately divested itself of its great land- 
Ictd rights and solemnly conferred them 
npoa certain individuals and their heirs for 
evm^ Bubjaot to a certain proportionate pay- 
BMBt to the State. But this transfer of 
rigbta mufit have been based upon a certain 
pmripte o£ calonktian on an existing state 
of'^Uagfr/aad governed by an eqtdtable 



division of profit between the donor and the 
donee. If circumstances have disturbed 
this proportion, and these circumstances 
have been brought about, not by the action 
of the grantee, but by the direct action of 
the State, or the accidents of the period in 
which we live, would it be unfair in the 
State to require that the original equitable 
division of profit be restored, by proportion- 
ately increasing the contribution cdculated 
in the exigencies of those days to be sufficient 
towards defraying the cost of maintaining 
public order and the public peace f If such 
a discussion is impossible in connection with 
the permanent settlement system of Bengal, 
surely the Government of India have it in 
their power to establish proper systems of 
land revenue in districts such aa Baepore, 
where we apprehend no pledges have been 
g^ven to individuids or the people at lai^. 
May not our enlightened Government draw 
from the stores of wisdom embodied in the 
few simple words we have quoted from the 
famous Hindoo Sage f ^ Let him not cut 
up his own root by taking no revenue, nor 
the root of other men by excess of covet- 
ousness ; for, by cutting up his own root 
and theirs, he makes both himself and them 
wretched.'' To take but one-fiftieth of 
the produce of a land of plenty is to cut 
up the root of the State ; while to impose an 
income tax and an ugly tax on justice in 
Madras, which already contributes more 
than its proper share to the imperial treasury, 
is simply to cut up the root of other men, 
and to make both State and people wretched 
and discontented. 



OFFICIAL BECORDS. 



Ws have received from the Itevenue 
Secretary to Government a valuable selec- 
tion of papers on the Settlement of the 
Chellambrmn and M^iargoody Taluks of 
SouA Aroot, and a very handsomely illus- 
trated edition of the history of the Seven 
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Pagodas, to both of which we shall 
endeavour to do jastice as soon as we can 
command the necessary leisure. 



HIGH COURT— MADRAS. 



ScOTLAKD, C. J., AND HOLLOWAY, J. 

^emindary --Lease — Suh-lease-^ 
In 0> iuU by a Zemindar (lessor) agairatJlie 
lessee to set aside the sub-lease granted hy the 
latter to a third party^ and where the contract 
of lease contained no stipulation against any 
transfer of interest — 
Held that tlie right to assign^ or sub-tet^ is an 
established incident of a tenancy at a rent for a 
detei^ninate period, when the contract of letting 
is silent on the subject ; that the terms of the 
lease in question did not evidence an agreement 
that the tenancy should not be assigned by the 
original lessee, or his heir by will succeeding 
him. 
Semble. — There is no distinction, as to the rights 
incident to a temporary tenancy, between the 
lefifffi of an entire zemindanj and the lessee of 
a poi'lion of it, or of other la/nds. 

R. A. No. 70 of 1869. 

S. M. R. Ranee Katbama Natcbiar v. Robert 
Fischer, Esq., and another. 

The plaintiff in this suit was the Ranee of the 
Shevagnngah Zemindar j (Madura district). 
She had engaged for many years in litigation, 
seeking to recover possession of her zemindary, 
which was in the bands of a collateral member of 
the family. At length, on the 8th December 1863, 
owing in a g^eat measure to the continued exer- 
tions of Mr. G. P. Fischer, the fatber of the 
first defendant, a decree was passed in the Privy 
Council adjudging to her tbe zemindary in 
question. Mr. Fischer was for many years her 
friend, counsellor, and adviser; and, wishing 
to make a suitable i-ecompense to the man to 
whom she was so much indebted, she executed 
to him on the 22nd January 1864 a lease of 
the said zemindary for ten years subject to 
certain conditions, and confirmed the same after 
bis death to his son (the first defendant) by a 
karamamah executed by her on the 5th July 
1867. The first defendant came into the pos- 
session of the zemindary in virtue of his father's 
will, after which, on the 8th December 1868, he 
executed a deed of assignment of the unexpir- 
ed portion of his lease* to one Yencatasawmi 



Naick, the second defendant, and made it over 
to bim without tbe consent, and in spite of. tbe 
express i^emonstrances, of the plaintiff. The 
plaintiff brougbt this suit to set aside the 
above assignment. She stated that the late Mr. 
O. F. Fischer, first defendant's father, condacted 
for many years on her behalf the suit in which 
she ultimately recovered her. zemindary, and 
was for many years her legal adviser ; tbat, in 
consideration of his great services to her, she 
executed the lease of tbe oemindary to bim finr 
ten years at the yearly rent of one lac of 
rnpees ; that the said lease was purely persona! 
between her and the said Mr. Q. F. Fischer, oon* 
tained no power to sub-lease the aemindary^ 
and was not expressed to be made in favour of 
his assignees \ that Mr. Fischer, knowing well 
that the lease was a personal benefit to him 
not transferable without her consent, requested 
her shortly before his death to be allowed to 
substitute his son (the first defendant) in his 
stead for any such portion of the term of the 
lease as might remain at his death, and repre- 
sented to her that be had bequeathed by his will 
such unexpired portion to his son (first defend* 
ant) $ that she consented to his request, and, in 
furtherance of that consent, she and Mr. Fischer 
entered into an agreement, (karamamah of the 
5th July 1867,) whereby she expressed her 
willingness to recognize in his (Mr. Fischer's) 
stead his son, first defendant, agreeably to the 
will in his favour, and under the terms of the 
covenant in the said a^eement and the afore- 
said lease ; that, after Mr. Fischer's death, she 
recognized his son, the first defendant, agreeably 
to his will, as having and enjoying all his 
father's interests in ^e unexpired portion of 
tbe lease ; and that, under the circumstances 
above stated, the assignment by the first defend- 
ant to the second defendant of ail his right, 
title, and interest in the unexpired portion of 
the lease, withoat her consent, and in direct 
opposition to her wishes, was altogether void, 
and o*f no effect. She further added that the 
assignment to a third party wonld relieve the 
first defendant from his responsibility of making 
her the stipulated annual payment of a lac of 
rupees, whereas she could not compel the 
second defendant to make that payment, as she 
was no party to the transfer, and as the relation- 
ship of lessor and lessee did not exist between 
her and him. The first defendimt contended 
that the lease was not purely personal, but was 
expressed to be made between the plaintiff and 
her heirs on the one part, and the first defend- 
ant's father and his heirs by will on the other 
part ; that the lease contained no covenant or 
stipulation against sub-letting, or assigning the 
whole or any part of the interest of the first 
defendant's father in the term of the lease; 
that his father did not request the plaintiff at 
any time to be allowed to substitute him (first 
defcx^dant) in his ^tef^d as lessee of the aemin- 
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dary ; and thab he (Mr. Robert Fischer) did not 
recognize any right in the plaintiff to give her 
oonsenfe to any transfer of the lease made in 
his faronr ; that he (first defendant) did not 
SQOoeed to the unexpired portion of the lease 
by virtne of the plaintiff's recognition of him 
as heir of Mr. G. F. Fischer, bat, on the con- 
trary, be succeeded to it under his father's 
will ; that the agreement of the 6th July 1867 
contained not only a recognition of the first 
defendant's right as Mr. G. F. Fischer's heir, bnt 
also a ratification of the original lease ; and that 
he had a legal right to make the assignment to 
any person he pleased, and that, therefore, his 
assignment to the seeond defendant was per- 
fectly Talid m law and binding on the plaintiff; 
farther, that he has not repudiated, and does 
not repudiate, his liability to pay the rent to 
the plaintiff during the existence of the tei-m. 
The Civil Judge, in an elaborate jadgment, 
foand that tibe assignment was invalid, and, as 
snoh, mast be cancelled. The following is ex- 
tracted from bis judgment: — *^ To sum up ; the 
oonclusion I have an-ived at apon the evidence 
is that Robert Fischer has no larger powers 
than his father had ; that the idea of alienating 
or parting with the zemindary during the 
existence of the lease never entered into the 
conception of either the elder Fischer or the 
plaintiff; that the absence of any negative 
stipulation does not affect the construction of 
the document, as gathered from the language 
used and the obligations that were imposed on 
both parties ; and, finally, that the bui'den of 
proof rests with the defendants to show that 
the plaintiff was improperly informed of what 
might be the possible legal consequences 
arising to herself and the elder Fischer by the 
omission of this clause — a burden from which, 
it is clear they have not relieved themselves." 
The second defendant (Vencatasawmi Naick, 
the sub- lessee) appealed to the High Court. 
Gould, O'Sullivan, and Ram Row appeared 
fur the appellants, and the Advocate- General 
and Mr. AlHyue for the respondent. Gould, 
for the appellants, cited numerous authorities 
to show the law of the case ; but, as the law 
-was not disputed by the learned Advocate- 
General, the whole point turned upon the 
construction of the lease and the kararuamah. 
The High Court delivered the following 

Judgment : — Uh Match 1870. 

Pbr Scotland, C, J. — This is a suit to invali- 
date an asHignment by the first defendant to 
the second defendant of the unexpired term of a 
ItfMUle for the term of ten years of the zemindary 
of Shevagnngah, granted by the plaintiff to the 
fiiiher of the first defendant, on the ground that 
tha contract of the parties is a personal one for 
a tiMUuicy by the first defendant's father and 
iW first defendant iis his recognized heir, and 
iltat ibe unexpired term was, therefore, not 
afltttgiiablo without the consent of the plaintiff. 



The lower Court has upheld that gi'ound and 
decreed that the assignment is invalid ; and, the 
decree having been appealed from by the second 
defendant, we have now to determine whether 
it can be sustained. 

There is no question as to the general rule of 
law which must govern our decision. 

The right to assign or sub-let is, I apprehend, 
as well established an incident of a tenancy at 
a rent for adcterminate period, when the contract 
of letting is silent on the subject, as it is of an 
estate for life or estate of inheritance. In order 
therefore, to invalidate the assignment in the 
present case, it is necessary that one of two 
grounds should be established — either thnt the 
nature of the conditions attached to a zemin- 
dary estate are so inconsistent with an assign- 
ment of the entire estate without the 2iemindar's 
consent, as to necessitate our holding that a lease 
of it is an exception to the general rule ; or that 
the terms of the original lease import, when 
properly construed, an agreement between the 
parties that the tenancy was not assignable. 

Now, as respects the former ground, nothing 
of force was advanced in support of it at the 
bar, although the Court in the course of the 
argument directed the attention of the learne<l 
counsel for the respondent to the matter; and 
I am not aware of anything in the nature of 
the tenure by which zemindaries are held to 
require that a distinction should be made as to 
the rights incident to a temporary tenancy 
between the lessee of an entire zemindary and 
the lessee of a portion of it or of other lands. 

Then, as to the point of the construction of 
the lease. The whole ground of the judgment 
of the lower Court, and of the contention in 
support of it, is that the language of the leaso 
evidences a contract of tenancy purely personal 
to the first defendant's father and the first 
defendant himself, and so excludes the right to 
assign it to another. This interpretation is, in 
my opinion, clearly unsustainable. Thei-o are, 
no doubt, terms imposing upon the lessee, obli- 
gations which he is personally bound to fulfil 
and cannot relieve himself of by the simple act 
of making an assignment. But that is com- 
monly so in the cases of leases, and it does not 
appear to be the necessary effect of the assign- 
ment in this case to interpose any obstacle in 
the way of the lessee's due fulfilment of his 
obligations. Beyond those obligations, stress 
was laid by the Advocate- General on behalf of 
the Ranee only upon the stipulation in the lease, 
And we have agreed, I for myself and my Jieir^^ 
and you for yourself and your heirs as per your 
will J to abide by the conditions of this deed. 
He urged that, when effect was given to tho 
further stipulation in the agreement of the 
6th July 1867, that the Ranee should, according 
to the will of the lessee, take on his death 
his son, the first defepdant, as the succeeding 
lessee for the remaining term of tho lease, it 
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was apparent that the parties intended a 
strictly personal tenancy. It appears to me 
that the words of the lease import no more 
than the passing of tbe rights and obligations 
attaching to the lessee by sncoessiou to any 
person as heir whom the lessee might by will 
declare to be his heir ; and I think the stipula. 
tion in the agreement of the 6th July 1867 
was entered into simply for the purpose of 
pledging the Ranee beforehand to the recogni* 
lion of tbe first defendant as the heir by will 
to succeed to the unexpired term of the tenancy. 
In my view, therefore, neither stipulation tends 
to show an agreement for a i>er8onal tenancy ; 
and, upon the whole, I entertain a clear opinion 
that by the lease a tenancy for the tei*m of ten 
years certain was granted to the original lessee 
and to his heirs by will on his death before the 
expiration of the term, and that there is 
nothing in the lease evidencing an agreement 
that the tenancy should not be assigned by the 
original lessee or his heir by will succeeding 
him, and consequently that the decree should 
be reversed with costs. 

Per Hollowat, J. — I am of opinion that the 
decree of the Civil Judge must be reversed. It 
in effect declares that the lessee of the plaintiff 
is legally incapable of tranaferriug to another 
the benefits taken by himself under that lease. 
That without the assent of the plaintiff he can 
rid himself of his obligations is not contended. 
It is admitted that by the law of England there 
could be no doubt of the assignability of this 
lease. That proposition is indeed so plain that 
it requires no authority. In all countries the 
necessities of human dealing have led to a con- 
siderable relaxation of what was originally the 
rule that a man could not transfer an obligation. 
Various systems, and, as in England , two systems 
in the same country have relaxed this proposition 
in different degrees. It is quite clear that the 
Courts of thiscountry have carried the relaxation 
as far as it has been carried anywhere, and in so 
doing they have merely added the force of judi- 
cial decision to what the people had by practice 
recognized as law. As to rights in land, the 
practice of assigning interests the mostinfinites- 
imal is fully estabhshed, and such assignments 
are daily before the Courts, and their validity 
is never questioned. So far, therefore, as the 
law here differs from the kw of England, the 
difference certainly seems to be in favour of 
greater freedom, and certainlv no evidence has 
been adduced and no principle of law referred 
to which should compel us to import by custom 
into this transaction a restriction not expressed 
in the words of the contract In like manner 
no principles have been shown which niiffht 
require us to put upon the words used other 
than their literal construction. It is quite 
possible for such to exist, but none have been 
shown. 

Then, is there anything in these words to 
show a mere pergonal covenant with the 



Fischers P The original lease is to Fischer and 
to any one whom he may name by will. Then 
the document of the 5th July 1867 agi'ees to 
take Fischer the younger aoa^ing to your wUi 
in place of the father. Fischer the elder had 
by that time determined his will, and the 
specific mention of Robert Fisoher seems only 
an act of prudence intended to prevent disputes 
after his death. In this mention I can see 
nothing to show that the agreement was purely 
personal. The mention of the same person in 
the document oonstituting the agency seems to 
me not to assist the argument. Agency is a 
purely personal contract, and, if the plaintiff" 
intended him to succeed his father, it waa 
natural that she should say so« Looking again 
at the duties to be performed, there is nothing 
to lead to the presumption that the rights were 
not assignable. This, however, bears only om 
the question of construction, for the appellant 
is not contending that he is relieved from any 
one of the covenants in his lease. I confess 
that the case appears to me a veiy plain one« 
and I think that the deeree should be reversed 
with costs. 



ScOTiiAND, C. J., AMD InNES, J. 

AUachment of land for arrears — Ptevumt sale io^ 
another — Eeut Reeoverf AU — 

Where A conditionally sold his land to B, and 
the Oolhetor suhseqiienthf attached it for arrears 
of reve^me due by A^ Bnot giinng notice, nor 
objecting, under Section 85, Act II of 1864 — 

Held, thai tlie arrears were a bon& fide first 
charge on tlie land, and thai B ought to ha^e 
proceeded under Act II of 1864 to oliain its 
release* 

B. A. No. 107 of 1869. 

Qajjarapu Anandu v, Yadrevu Bapurazu 
and two others. 

This was a suit brought in the Civil Court 
of Rajahmundry to procure the release from 
attachment of S acres and 92 cents, of jiroyetti 
land in Peddamalla, which the first defendant had 
conditionally sold to the plaintiff, and which 
the Tahsildar, by order of the Collector, had 
attached in satisfaction of arrears of revenue 
due from the first defendant. The first defend* 
ant permitted the case to be tried emparte. 
The second defendant (the Collector) pleaded 
that the land having been registered in the 
first defendant's name was attached and sold in 
due course of law in satisfaction of arrears of 
revenue which he owed to Government. The 
plaintiff never gave notice of his claim, nor 
objected to the attachment and sale of the land 
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nnder Sections 35 and 37, Act II of 1864, 
(Madi'as.) A« tbc plaintiff's pleader admitted 
that tlie plaintiff did not proceed in the manner 
preficiHbed by the " Arrears of Revenue Recovery 
Act,*' Mr. Morris, the Civil Judge, held that the 
plaintiff had no right to bring the present suit. 
He wae not the owner of the laud, and, had he 
been a bond fido mortgagee, he should have 
proceeded as prescribed by the law. He, there- 
fore, dismissed the suit with costs. The plain- 
tiff appealed to the High Court through his 
counsel, Mr. Sloan. The High Court delivered 
the following 

Judgtiieiit : — Ist April 1870. 

We see no ground for interfering witb the 
decree of the lower Court. The action was 
altogether groundless. The arreai's of revenue, 
for which the land was attached by the Col- 
lector, were a bond fide first charge on the land, 
and the plaintiff could have obtained it« release 
in the manner provided by Section 35 of 
Madras Act II of 1864. This appeal must be 
dismissed with costs. 



HIGH COURT— CALCUTTA. 



Batley and Hobhousb, J. J. 

Mangina Khatan and others, (plaintiffs,) v. the 

Collector of Jessore, on behalf of Government 

and others, (defendants.)* 

Act XI of 1859 — Sale for air ears of Ooverrvment 
i'evenue. 

Where tliere has been a sale under Act XI of 1859 
for arrean'8 of reventie but it is found that no 
revenue is octtMlIy due to Governtnent, tlie sale 
must be set aside as not coming within the jprovi- 
sions of the Act. 

Baboo Girija Sanhar Mozooindar for appellants. 

Baboo Jaggada Nand Mooherjee for Government, 
respondents ; and Bangshi Dhur Sen, for Giridhur 
Sen, respondent. 

Batley, J. — I am of opinion that this case must 
be remanded to the lower Appellate Court to try, 
<n jthe evidence on the record whether there were 
tkuj arrears of Government revenue due to the 
plaintiffs at sunset on the last day of payment. 

The plaintiffs sued for the recovery of posses- 
sioa of a certain taluk, and for the reversal of a 
sale held for the realization of arrears of Govern - 
ment revenue. The plaint stated that there was 
a smn of Hupees 14 and odd annas in deposit with 
llietOolIector of Fureedpore in the plaintiffs* favour ; 
tbait^^besQm alleged to have been due to them 
' •> )i ' • • • 

^Bp9cM Appeal, No. 1,268, of 1869, from a decreo of 
tfco iwifSfi of Small Caose Court with powers of Sub- 
J«d||j» ct Fureedporey in Zillah Dacca, dated the 13th 
Mmk 1880, affinmng a decree of the Monsiff of that 
mMai, ^Med the 21fit November 1868. 



(plaintiffs) on account of arrears of Government 
revenue wasRupees 10 and odd annas, and thus the 
plaint, though it did not make any distinct allega- 
tion in so many express words that there wei-o no 
arrears of revenue aue by the plaintiffs, did, in fact, 
aver that, if the above sum of Rupees 14 odd had 
been duly credited in the plaintiffs' favour, it wonld 
have been more than sufiicient to meet the arrears 
of revenue, and thus that there were none. There 
were other averments in the plaint as to irregu- 
larities in the notice and such like, but for the 
purpose of our present judgment it is not neces- 
sary to make any further specific observation as 
to them. 

The plea of the defendants, the Collector of 
Jessore and the auction -purchasers, was that there 
were certain arrears due by the plaintiffs ; that, 
as under Section 25, Act XI of 1859, no appeal 
was made by the plaintiffs against the sale, so, 
with reference to the provisions of Section 33 of 
that Act, plaintiffs were not in a position to 
contest the legality of the sale before any Court 
of justice. 

Both the lower Courts have held that, as in this 
case no appeal was made to theCommissioner under 
the provisions of Section 25, Act XI of 1859, 
within fifteen days of the sale, so the provisions 
of Section 33 of that Act barred the jurisdiction 
of the Civil Courts to give the plaintiffs any 
redress, and accordingly dismissed the plaintiffs' 
suit. 

The plaintiffs' appeal specially to this Court 
and the plea taken is that, as there were no arrears 
of revenue due, the provisions of Act XI of 1859 
do not in any way apply to this case, and conse- 
quently the lower Appellate Court's refusing 
jurisdiction with reference to the provisions of 
that Act was erroneous in law. 

There is a Full Bench decision in the case of 
Baijnath Sha v. Lata Sital Prasad* where, though 
not on a precisely similar state of facts, the princi- 
ple has been laid down that, where there is no 
evidence of any arrears of Government revenue 
being due, the provisions of Act XI of 1859 do 
not apply, as the sale cannot be said to have taken 
place under the provisions of that Act. 

We fully concur in the principle laid down in 
that decision, that vrhere there are no arrears of 
Government revenue due it cannot be said that 
an Act relating to sales for arrears of (Government 
revenue would apply. This is also the view which 
we understand has been taken by Kemp and 
Markby, J. J., in Sreemunt Lall Qhose v. Shama 
Soonda/ree Dossee.f The whole question, therefore, 
before us is as to whether there were any arrears 
of revenue due to the plaintiffs by the Govern- 
ment ; and, in order to a finding on this point, we 
think that the ordinary and proper course would 
be to remand the case to the lower Appellate 
Court. But before we do this we think it neces- 
sary to see vrhether there is any evidence on the 
record on the part of the plaintiffs which can 
form the basis of a judicial finding on this point. 
Now the plaintiffs have, in the first place, filed 
certain accounts, which are not attested either 
upon their own oath or upon that of any witnesses. 
These, therefore, can be no legal evidence in their 
favour. 



* 2 B. L. R., F. B., 1. 



1 12 W. R., 276. 
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There are, then, certain challans of the Collec- 
torate filed by the plaintiffs, purporting to shew 
that the annual jumma payable and paid for a 
certain nnmber of years was Rupees 89-1-1, and 
on a calculation made upon this basis it would 
aprpear that the challans of remittanrces made by 
the plaintiffs would be some evidence in the plain- 
tiffs favour, in order to shew that the demand for 
Government revenue had been, in many instances, 
satisfied on the calculation adopted by plaintiff on 
the present occasion. There is, then, also an allega- 
tion on the part of the plaintiffs that the practice 
would be for the money to be deposited with the 
Collector of Fureedpore, who would make remits 
tances to the Collector of Jessore. 

On the other hand it is alleged by the defend- 
ants that the plaintiffs* plea simply was that 
owing to the fault of the patnidars, the sums had 
not been paid in due time. On the whole, how- 
ever, I think there is evidence upon which the 
lower Appellate Court could come to a finding 
whether arrears of revenue existed or not, and, 
if that is so, whether the provisions of Act XI of 
1659 would be applicable or not. 

The case is, werefore, remanded to the lower 
Appellate Court to find, upon the evidence on the 
record and on a comparison of the accounts, 
whether or not there was a balance of Rupees 10 
and odd annas due from the plaintiffs to the Govern- 
ment on account of revenue, for which their 
estates would be legally liable to sale under 
Act XI of 1859. If it is found that there was no 
balance due to Government, the lower Appellate 
Court will consider that the provisions of Act XI 
of 1859 do not apply to this case, and will take 
jurisdiction and set aside the sale as not made 
under that law. If, on the other hand, the Court 
finds that there was a balance due to the plaintiffs 
by Government on account of revenue, it will 
consider that the provisions of Act XI do apply ; 
and in that case it would be right in refusing to 
take cognizance of the plaintiffs* suit, or give them 
any relief, on the ground that no appeal had been 
made to the Commissioner within the fifteen days 
absolutely prescribed by the law. The costs of 
this appeal will follow the result. 

HoBHOUSE, J. — I am of the same opinion. I 
confess 1 am not without doubts on the subject ; 
but I think, on the whole, that we ought to 
remand this case to be tried on the issue which 
Mr. Justice Bayley has laid down. It seems to 
me that it is a condition precedent to the exercise 
of any authority by the Collector under Act XI 
of 1859, and it may be said a condition precedent 
to the assumption by him of any power under that 
Act, that there should be an area of revenue due 
before he can institute proceedings under that Act. 
Sections 2, 3, and 5 of that Act read together 
seem to me to bo conclusive on this point. The 
doubt which I have is with reference to the 
wording of Section 25, which would seem to say 
that any irregularity committed by the Collector 
must be the subject of an appeal to the Commis- 
sioner, and that, unless sucn an appeal be made 
within a certain time, the Civil Courts are barred 
from iurisdiction by the provisions of Section 33. 
On the whole, however, I am inclined to think 
that the words in Section 25 cannot be held to 
apply to anything except to proceedings legally 
tTiken under the Act, and so do not apply to that 
dcclai-atory part of the Act by which jurisdiction 



is given to the Collector to institute any proceed- 
ings at all. The words are these: — **The Com- 
" missioner shall be competent, in ©very case of an 
** appeal so preferred, to cancel a sale which would 
" appear to him not to have been conducted 
" according to the provisions of this Act," so that 
the appeal would rather seem to be against the 
irregularity of the proceedings after the sale shall 
have been ordered, and would seem not to refer 
to tlie provisions in the Act which give jurisdic- 
tion to proceed to sell ; and so again the provi- 
sions of Section 33 allude to the irregular conduct 
of the sale, and not to tliat part of the Act which 
gives jurisdiction to conduct the sale; and 
certainly the principle laid down in the Full 
Bench ruling which Mr. Justice Bayley has quoted 
is just as applicable as a principle to the facts 
before us as it was to the facts of the case before 
the Full Bench. When reduced to its shortest 
compass, the principle of the Full Bench ruling 
seems to me to be comprised in these words, to be 
found at page 71 of the judgment delivered by 
Mr. Justice Macpherson — "In the present case 
" no arrear of revenue was due, nor anything 
" which could legally be levied as such. Act XI 
" of 1859, therefore, did not apply to the case at 
" all, and the sale did not take place under its 
" provisions.*' If, therefore, we could say in this 
case that no arrear of revenue was due, we should, 
if we followed that ruling, be obliged to say that 
Act XI did not apply, and that anything done, 
therefore, under its provisions was null ah initio ; 
and we are quite certain that at any rate we are 
putting a reasonable constiTiction on the law, for, 
if it is found as a fact that there was no arrear of 
revenue due at the sunset of the last day of pay- 
ment, then there should have been no sale ; and 
if, on the other hand, it be found as a fact that 
there was an arrear due, then everybody will be 
kept in the position that he ought to hold, and the 
only sufferer will be the person who never ought 
to have brought this suit, namely, the plaintiff. 

If the Judge should find an arrear of revenue 
to have been due he will give the plaintiff a decree, 
and, if not, he will dismiss his suit. — 14th Att^fust 
lSb9,— Bengal Lom Iteports, Vol. UL, Part XV'U. 



HER MAJESTY'S PRIVY COUNCIL. 



• [Bengal Cases.] 

Sale of zemivdari for arrears — Rights of pur* 
chaser and lessees — 

On an estate being put up to sale for arrears of 
revenue. Government purchased it and tdti- 
mately put the respondents (descendants of the 
original tulvikdar) in possession on different 
settlements for three successive periods^ ai the 
end of which time they sold their zemindari 
rights to the appellant^ subject to any rights 
the lessees might possess^ they having mean- 
while been put out of possession. They sued 
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to be put bach into possession, subject to any 
enhaiicement of rent by the Zetnuidar. The 
appellant coni&nded that the sale of the estate 
fur an'ears of revenue had destroyed the title 
of the original otonery and that the settlement 
ofterivards made by Government with the res- 
poiulents was of the nature of a farming lease, 
so that Gocernment could resume tJie lands, sell, 
or cultivate them as it pleased ; and further 
that, if the respondents huid any equity for a 
re-settlement, such could not be enforced in a 
suit under Act X of 1859. 

Held thaty whatever might have been the powers 
of Governmetd, tliey had not annulled the 
tenure of the respondents before 18ij2, when 
Regulation XL of 1822, under which it might 
have been do^ie, liad been repealed by Act XII 
of 18 ^i ; tJutt Gavemment had left the talulc- 
dars in the position in which they would have 
been under the oUl law, reducing their tenure 
from a fixed to a variable one; that, though 
appellant could have sued for enhancement of 
rent, he could not disturb the possession of the 
taluhdars, nor let the lamls over their heads to 
tJte highest bidder; and that the suit, being one 
between under-tenants claiming lands of which 
they Jutd been dispossessed, and the Zemindar 
wlho disputes their title to possession, was rightly 
brought under Clause 6, Section 23, Act X 
of 1859. 

Judgment of the Lords of the Judicial Com- 
mittee of the Privy Council on the appeal of 
KliajaU Assauooilah v. Obhoy Chunder Roy and 
otljers, from the Higli Court of Judicature 
at Fort William iu Bengal delivered Slat 
February 1870. 

Present : 

Lord Westbury. 

Sir James W. Colvile. 

Sir Joseph Kapibr. 

Sib Lawrence Peel. 

The appellant is the present owner of the 
zemindary right in that portion of an extensive 
estate situate in Zlllah Tipperah, and called 
Buldakhal, which includes the lauds and vil- 
lages that form, or once formed, a taluk known 
as Taluk Poorba Auttee. This taluk ^as created 
Bubseqaeutly to the Perpetual Settlement, and 
in the year 1803, by Mirza Hosein Ali, the then 
zemindiar of that portion of the estate, in 
iavour of Bishonath Roy, the father or ancestor 
of the rospondents. 



It was an hereditary ti^ansferable taluk, to bo 
held at a fixed perpetual rent of 1,550 rupees 
and 4^ annas. The estate of Buldakhal, ol the 
date of the revenue sales afterwards mentioned, 
seems to have compi-ehended many otiier taluks, 
of livhich some had existed at the date of the 
Decennial Settlement ; hut the greater part 
had been created subsequently to the perma- 
nent settlement of the mehauls in which they 
were situated. 

In January 1835 an S-anna share, and in 
May 1836 a 2-auna share, of the Buldakhal 
Estate (the latter being the portion which 
included the taluk in question) were sold for 
arrears of Government revenue; and in both 
instances the Government itself beoame the 
purchaser, and thus acquired all those rights 
which the Sale Law then in force gave to a 
purchaser of a zemindary sold for arrears of 
revenue. 

In the exercise of those riglits it proceeded 
to make a re-settlement of the estate, and pro- 
ceedings, extending over a considerable period 
of time, were had against the talnkdarp, 
including Bishonath Roy or his representatives. 
These will hereafter be more particularly 
considered. At present it is sufficient to state 
that several settlements were ultimately made 
with the respondent, Obhoy Chunder Roy, on 
behalf of himself and the other respondents, in 
respect of the lands comprised in Taluk Poorba 
Auttee, namely, a settlement for one year in 
August 1841 ; a settlement for twenty years in 
August 1842 ; and a second settlement for one 
year in April 1862. On the expiration of this 
third settlement the Government Collector gave 
notice to the ryots and cultivators of the lands 
comprised in the taluk not to pay their rents to 
any person except the Government ; and on the 
23rd November 1863, the zemindary rights of 
the Government in the lands were put up for 
sale, subject to the rights (if any) of the taluk- 
dars, and were purchased by the appellant. 

In March 1864 the respondents commenced 
the suit, out of which this appeal arises, against 
the appellant. It was founded on their alleged 
dispossession from their talukdary rights in the 
lands, and was brought under the 6th Clause of 
the 23rd Section of Act X of 1859 before the 
Collector. That officer, by his decree dated 
the 7th June 1864, dismissed the suit; but 
his decision was reversed by the High Court 
on the 23rd March 1865, and the appeal is 
against the latter decree and a subsequent 
order rejecting an application for review of 
judgment. 

Tno contention between the parties is shortly 
this. The respondents assert that their tal uk is 
still a subsisting tenure, and that, although it is 
now, as they admit, subject to enhancement of 
rent by means of proceedings properly taken by 
the zemindar for that purpose, it gives them a 
right of possession or occupancy which he is 
not entitled to disturb. The appellant, on 
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the other hand, insists that the Govern- 
ment, after the sale for arrears of revenue, 
and in the exercise of its powers as pur- 
chaser, effectually cancelled and destroyed 
the tenure created in favour of Bis lion ath ; 
that the settlements which it afterwards made 
with Obhoy Ohunder were in the nature of mere 
temporary ijarahs, or farming leases ; and that, 
the last of these having expired, it was open 
to the Government, and is now open to him, 
the appellant, to resume the possession of the 
lands, and either to make the collections from 
the ryots and actual cultivators himself, or to 
make a new lease or settlement with the highest 
bidder. He farther contends that, if the pro- 
ceedings of Government have givfen to the 
respondents any equity for a re-settlement, 
that equity is one which cannot be enforced in 
a suit brought under the special statutory 
jurisdiction given by Act X of 1859 to Col- 
lectors in cases of dispossession. It is admitted 
that the appellant, as purchaser, can claim no 
higher rights than those posRessed by the 
Government at the date of the sale to him ; 
and that, if Government had then waived or 
lost the right which it may have had originally 
to cancel the tenure, he cannot now assert such 
a right. 

The questions argued at their Lordships* bar 
were — 

1. Whether the Government, upon the true 
construction of Regulation XI of 1822, (the 
Sale Law under which it purchased,) ever had 
the right to cancel or destroy this tenure. 

2. Whether, assuming that right to have 
existed, it was ever in fact exercised, whilst it 
was capable of being exercised. 

And lastly, whether the suit, whatever be 
the rights of the respondents, has been properly 
brought under the 6th Clause of the 23rd Sec- 
tion of Act X of 1859. 

Their Lordships will consider these ques- 
tions in the order in which they have just been 
stated. 

The general policy of the Revenue Sale Laws 
that have been passed since the Perpetual 
Settlement has been to protect the public 
revenue by placing the purchaser of an estate 
sold for arrears of revenue in the position of 
the person who, at the time of the Decennial 
Settlement, engaged to pay the revenue then 
fixed. They, therefore, gave, or sought to give, 
to the purchaser, the power of abrogating all 
engagement-s made by the defaulting zemindar 
or his predecessors since the settlement, whereby 
the zemindary rents and profits, which 
were the security to Government for the due 
payment' of iU revenue, were diminished. The 
Indian Legislature, however, has not uniformly 
tried to effect this general object by precisely 
the same means. The vnrions statutes which 
it has from time to time passed for the purpose 
differ in the language of their provisions and 



in the stringency of the powers conferred by 
them. Those enactments, at least those that 
were passed before 1840, are reviewed in the 
very able paper signed by Mr. Colvin, which is 
printed in this Record. It was called forth by 
a difference of opinion between the Board of 
Revenue, of which he was then the Secretary, 
and Mr. Dam pier, the Commissioner of the 
division in which this estate was situate ; Mr. 
Dam pier taking tlie view now contended for 
by the respondents, viz., that the talukdars, 
whether their tenures were created before or 
after the Decennial Settlement, were entitled 
to retain possession of their landd, subject, save 
in certain exceptional cases, to the liability of 
enhancement of rent according to the Per- 
gunnah rates. And this, as is shown by the 
Record at page 17, was the view of the law 
expressed by the Board of Revenue itself in 
May 1833. Mr. Colvin*s letter was written in 
1836 on behalf of the Boai*d of Revenue to 
combat and overrule this construction of the 
law. 

To some of Mr. Colvin's conclusions their 
Lordships give an unqualified assent. They 
concur with him in holding that, under the 
Sale Law as it existed before 1822, a talukdar 
could not be dispossessed of his lands at the 
will of the purchHser at the sale j that he was 
at most liable to pay the full pergunnah or 
district rate for them ; and conld only be 
ejected from them if he finally declined to hold 
them at the enhanced rent. They are also of 
opinion that Mr. Colvin is right in holding 
that under Regulation XI of 1822 the law 
respecting dependent taluks created sub- 
sequeutly to the settlement was " that snch 
taluks were liable to be wholly avoided and 
annulled at the option of the purchaser at a 
sale for arrears of revenue," unless they fell 
within the class contemplated by the 32ud 
Section of that Regulation. The language 
of the 3l8t Section is very distinguishable 
from that used in the earlier Regulations. It 
provides that "all tenures which may have 
originated with the defaulter or his predecessors 
shall be liable to be avoided and annulled." 
On the other hand, the 5th Section of Regula- 
tion XLI V of 1 793 provides only that the 
engagem&iiU which the defaulting proprietor 
may have contracted with dependent talukdars, 
as also all leases to under-farmers, shall stand 
cancelled ; and that the purchaser shall collect 
from the talukdars rent according to the fall 
Pergunnah rates. The effect, therefore, of the 
earlier statu t^e was to cancel a farming lease; but 
to keep alive the talukdar's tenure, though at 
a rent liable to enhancement. 

Hence the question between the Commission- 
ers and the Board of Revenue in 1 836 was, as the 
question between the parties on this part of the 
case now is, whether talukdars of the cIbsboi 
Bishonath Roy were within the protection of the 
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32nd SecHoTi. Mr. Colviu contends tliafc " tlie 
mofassil talnkdars/* spoken of in that section, 
"being described as persons having an hereditary 
transferable j?ro;>er/i/ in the lands or in the rents 
thereof," must be taken to be snch ialukdars 
Bsare described by Section 5 of Regalation VI II 
of 1793 who, at the time of the Decennial 
Settlement, might have engaged directly with 
Government for the payment of the public 
revenue assessed on their lands ; and even after 
the Settlement, and until that right was taken 
4iway by Regulation I of 1801, might have 
claimed to be separated from the estate of the 
zemindar. He argues that the term does not 
include dependent talukdars whose tenures 
have been created since the Settlement, they 
being talnkdai*s who, under the 7th Section of 
Regulation VIII of 1 793, are declared not to 
have the property in the soil, but to be mere 
leaseholders. 

Their Lordships are of opinion that there is 
considerable weight in the reasoning of Mr. 
Colvin, which receives some corroboration from 
that portion of the 14tli Section of Regulation I 
of 1801 which declares that the rules regarding 
separable taluks contained in Regulation VIII of 
1793/ivei'o never meant to apply to any new 
tal^xs constituted since the Decennial Settle- 
mrAit. Considering, however, that they have 
*ieeu referred to no casein which the clause now 
' nuder consideration has received a judicial 
construction ; that the question was not raised 
or considered in the Courts below ; and that its 
.determination is not absolutely essential to the 
disposal of this appeal, they abstain from 
expressing any further or more decided opinion 
concerning it. 

They will assume that an auction-purchaser 
nnder Regulation XI of 1822 had the option of 
cancelling and avoiding such a talukdary tenure 
as that of Bishonath Roy, which Mr. Colvin 
claims for him. But granting this, they are of 
opinion that the power was ono which he 
might or might not exercise ; and that, In con- 
formity with the principle of the decision in 
the Ranee Sumomoyee's case, (10 Moore's 
LA.,) it was incumbent on the Government 
in this particular case to take some clear step 
for the pui^se of declaring the avoidance or 
cancellation of the tenure. 

Their Loi-dships will, therefore, proceed to 
consider the secoTid question raised on this 
appeal, vie., whether the Government has, in 
fact, exercised its power of cancellation whilst 
U was capable of so doing. 

Mr. Colvin's letter being the expression of 
iho tiewB of the Board of Revenue, is not 
merely an able exposition of the law ; it is also 
the befli evidence we can have of what the 
Oovernment, in February 1836, intended to do 
ia respect of the dependent taluks forming 
|Hirt of this estate. Nor is it possible to read 
the hAik paragraphs of that letter, beginning 



with the 5:2nd, without coming to the conclu- 
sion that it was then the intention of Govern- 
ment, whatever might be their extreme rights, 
to make settlements wiih the talukdars of all 
classes, putting them, or at least all who were 
not specially protected against enhnncement of 
rent, in the position which they would have 
held of rifjJd bef(»re 1822, viz., that of under- 
tenants entitled to retain possession of their 
lands during the subsistence of their tenure, 
subject to the condition of having their rents 
enhanced, according to the Pergunnah rates. 
The letter, no doubt, contemplated the exercise 
of the extreme rights of Government if the 
talukdars should not, within a certain time, 
enter into the new settlement. But the primary 
object of Government was to settle with the 
talukdars ', and the if settlement were made, 
the tenures would continue to exist, though 
as taluks held at variable instead of fixed 
rents. Nor is it improbable that, considering 
the power and influence which the hereditary 
possession of land seldom fjiils to give in India, 
especially in a remote district like that in which 
this estate is situate, the Revenue officers felt 
that such an arrangement would be beneficial 
to Government as well as to the talukdars. 

Do, then, the subsequent proceedings show 
that Government departed fiom this its onginal 
intention ? 

In considering these proceedings it should bo 
borne in mind that the position of Government 
in one respect differed from that of an ordinary 
purchaser at a sale for atrears of Government 
revenue, inasmuch as the B6th Section of 
Regulation XI of 1822 expressly declares that 
an estate purchased by Government shall bo 
subject to the rules applicable to the manage- 
ment of ordinary Malgoozary Mehals held Khas. 
By virtue of this enactment t he Revenue Officers 
had over this estate iu 18^33 all the powers con- 
ferred upon them by Regulation IX of 1825, and 
by the provisions of Regulation VII of 1822, 
which by the 2nd Section of the former 
Regulation are extended to, and made applicable 
to, estates held Khas, and the other lands there 
mentioned. It follows that Government, though 
its rights either in respect of cancelling the 
under-tenures or of enhancing the rent were not 
higher than those of an ordinary auction-pur- 
chaser, may have been at liberty to assert those 
rights by a procedure not open to a private 
individual. 

Their first proceeding was, however, one which 
every zemindar is bound to make, the foundation 
of a suit for enhancement of rent. It was the 
issue on the 7th Juno 1836 (Appendix, p. 31) 
of a notice under the 9th Section of Regulation 
V of 1812 claiming a rent raised at discretion 
to the sum of 5,000 rupees. This led to the 
proceeding of Mr. Allen of the 19th June 1837, 
(p. 104). 

Great stress has, in the argument for the 
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appellant, been laid upon this proceeding. 
Their Lordships, however, feel that in consider- 
ing its effect they should look to its nature and 
not to expressions loosely used in it, snch as *^it 
be ordered that the taluk be set aside/* or the 
like. And if this be done it will be found that 
it is nothing but an ordinni-y proceedinj^ for tho 
enhancement of rent ag;ainst ii person admitted 
to be in occnpatiou of the lands. On such a 
proceeding it is open to the defendant to contest 
either the right to enhance at all, or the reason- 
ableness of the rent claimed, or both without, 
however, admitting the reasonableness of the 
rent claimed if he expressly contests only tho 
right to enhance. The talukdar in this case 
adopted the former course by asserting that his 
taluk was one at a fixed rent, incapable of 
enhancement even by an auction-purchaser. 
And the proceeding determined this point 
against him. It is, in fact, snch a proceeding as 
Mr; Colvin in the 5fith paragraph of his letter 
assumes to have been already taken. 

Again, it appears that in July 1836, and, there- 
fore, between the date of the notice and that of 
Mr. Allen's proceeding, the Government had 
given orders for the measurement and survey of 
the lands, (pnge 153, line 50). This shows that 
tho rent of 6,000 rupees was a mere arbitrary 
claim made in order to try the right to enhance, 
and that the proceeding of 1837 determined 
neither the rent to be fixed nor the person with 
whom the settlement was to be made. 

The measurement and survey were not com- 
pleted until the Bengal year 1245; and on the 
3rd September 1839 the Commissioner (page 
153, line 53) wrote to the Collector that notice 
was to be issued to the talnkdars to appear 
within fifteen days and make settlements for 
twenty years at the Pergunnah rates, and that 
if they did not appear ijarah settlements would 
be made after nnnuUing thelt rUjhts, These 
directions clearly imply that up to that time the 
intention of Government was still not to destroy 
the talukdary tenures unless the talnkdars 
should finally refuse to engage at the Pergunnah 
rate. 

Accordingly the notice at page 37 of the 
Record was issued to the heirs of Bishonath on 
the 5th December 1839. It invited them to 
come in and make a talukdary settlement within 
fifteen days, in default of which they were to be 
held not to have any rights as Putnee Talnkdars 
of the late zemindar, or of possession. 

From Mr. Money's proceeding (page 153) it 
appears that the respondent Obhoy Ch under did 
not come in under this notice to accept the 
settlement; that he still struggled either for a 
settlement at the old rate, or for delay ; and 
that Mr. Money accordingly as Collector granted 
an ijarah for twenty yeai-s to a stranger. Sheikh 
Aeenoodeen. This arrangement, however, was 
subject to confirmation by higher authority, 
and from the recital at page 107 we learn that 



on the 24 th November 1840 the Commissiouer 
refused to confinn it in inter/ro^ and reduced 
the lease for twenty years to one for a single 
year. And at page 42 we have a further noticu 
to the heirs of Bishonath, dated the 23rd 
February 1841, calling upon them once more, 
in iinticipation of the expiration of the one 
year's lease to Aeenoodeen, to enter into a 
talukdary settlement at the Pergunnah rate« 
under pain, in case of default, of losing all 
right to the taluk. 

The appellant relies much on the interrup- 
tion, or assumed interruption, of the respond- 
ent's possession by the grant of this lease to 
Aeenoodeen. And if the original lease for 
twenty years had been confirmed, and posses- 
sion had followed thereon, the inference that 
the old talukdary tenure had been cancelled 
would have been strong. 

The Commissioner's letter of the 24tli 
November 1840 was not, however, produced in 
extenso; and it is to be presumed that the 
appellant, who derives title from the Govern- 
ment, would have found means to produce it 
had it supported his case. Its effect, as stated 
on the record, coupled with the fact of the 
subsequent notice to the heirs of Bishonath, 
which treats their talukdary tenure as still 
subsisting, leads their Lordships to the con- 
clusion that the lease for a year to Aeenoo* 
deen was nothing but one of those temporary 
arrangements pending negotiiitions for a final 
settlement of the revenue which the Revenue 
authorities were, under Kegnlation IX of 1825, 
competent to make. Certain it is that the 
result of this second notice was that in 1841 
the respondent, Obhoy Chunder, entered into the 
first engagement for one year, and iu 1842 
made the engagement for twenty years $ and 
the kuboolyats and other doouments executed 
on both occasions support the conclusion that 
those settlements were talukdary, and were 
made with him as representing the persons 
entitled to the hereditary possession of tho 
lands under the old taluk gitiuted to Bishonatli, 
although their continuing tenure may not be 
described with strict accuracy as a Putuee 
taluk. 

It is further to be . observed that, if the 
Government had not effectually annulled the 
tenure before 1842, it had then lost its statutory 
right to do so, since Regulation XI of 1822, 
upon which that right depended, was repealed 
by Act XII of 1841 ; and that it is, therefore, 
unnecessary to consider the subsequent pro- 
ceedings. The conclusion, then, to which their 
Lordships have come upon this part of the 
case is that the Government, whatever may 
have been its powers, did not, in fact, cancel or 
destroy the tenure, but left the talnkdars in the 
position in which they would have been, as of 
right, under the old law, reducing their tenure 
from a taluk at a fixed to one at a variable 
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rent. And it followR from this that the appel- 
lant, thopgh he has the right to bring a suit 
properly framed for the farther enhancement 
of the rent, is not entitled to disturb the pos- 
seRRion of the talnkdars, or fo let the land 
orer their heads to the highest bidder. 

Upon the last question their Lordships think 
it sufficient to say that the suit being one 
between under-tenants claiming a right to the 
po!%ession of lands of which they have been 
dispossessed, and tlieir zemindar who disputes 
their right of possession, has, in their Lord- 
ships' judgment, been properly brought under 
the 6th Clause of the 23rd Section of Act X 
of 1859. 

Their Lordships, therefore, being of opinion 
that no ground for disturbing the decree under 
appeal has been established, will humbly 
advise Her Majesty to dismiss the appeal with 
costs. 



Decree for enhanced rent — Non-execution — hiter- 
nediaie settlement between parties. 

AppeUant (a Maharajah) sued a talukdar for 
arrears of rent amounting to Rupees 77,854, 
and obtained a decree for Rupees 12,000 arid 
eosi&. The plaint was based on a decree in an 
enhancement suit^ by which it was directed that 
the rent payable by the talukdar should be 
enhoAicedto Rupees 10,186-10-0 per annum. 
This decree was not enforced save as to costs. 
The MaJuxrajah put in his own agent to collect 
ike money. The talukdar petitioned the Maha- 
rajah not to sell the talnh for non-paym^ent of 
rent, p'omlsing to pay Rupees 2,000 a year. 
To this appellant assented by letter, though he 
afterwards contended that what he intended 
was that this payment was to be in addition to 
the enhanced rent decreed. 
Held, confirming decision of the lower Courts, 
ihai by this petition and letter the parties had 
assented to a re-settlement of rent at the rate of 
2,000 rupees ; that the agreement therein con- 
tained was an agreement for re-settlement to 
wniinue until, at least, a moi-e formal and 
definite settlement should be come to ; and that 
a SfubsHtiUed tlie rent so fixed for that decreed 
M UiB enhancement suit. 

Judgment of the Lords of the Judicial Com- 
niMee of ibe Privy Council on the appeal of 
Btterobtinder Jobraj v. Ramcoomar Dhur and 
otherSi fawn the High Court of Judicature 



at Fort William ia Bengal, delivered 2l8t 
February 1870. 

Present : 

Sir James W. Colvile. 
Sib Joseph Napieb. 
LoBD Justice Giffaro. 



Sm Lawbence Peel. 

This is an appeal from a decree of the High 
Court of Judicature of Calcutta which affirmed 
a decree of the Collector of Zillah Tipperah. 
The plaint on the part of the appellant, the 
Maharajah, was for the recovery of six years' 
arrearfl of rent, amounting to 77,854 rupees 
and a fraction ; the decree awarded him 12,000 
rupees, treating a petition and letter, to wliicb 
reference will be presently made, as a re-settle- 
mcnt of the rent. The plaint, which is dated 
the 20th December 1861, was founded on a 
decree in an enhancement suit, which is dated 
in 1843, and which, according to the terms of 
it, " ordered that the suit be decreed, and the 
annual rent of 10,185 rupees, 10 annas the 
defendants do pay, and the defendants be 
responsible for the costs of the suits." Summary 
execution of this decree, except as to costs, was 
refused, but as to costs it tvas granted ; and 
under that execution for costs the taluk of the 
defendants (who are now represented by the 
respondents) was attached and lotted for sale. 
The appellant then instituted a regular suit to 
reverse the order refusing execution as to rent; 
this suit was dismissed. The appellant appeal- 
ed to the Sudr, and the case was remanded 
for trial. On re- trial the case was given against 
the appellant \ he again appealed to the Sudr, 
and that Court, with reference only to the 
constractiou of the decree of 1848, ruled that 
the meaning of it was to give the appellant an 
enhanced rent for 10,185 rupees, 10 annas for 
1838. The date of this last decree was the 
28rd August i860. In the meantime, that is, 
before and up to 1856, a kroke sezawul was 
appointed by the appellant for the purpose of 
collecting rents; then there followed the 
petition and letter on which the decree com- 
plained of was founded. Shortly afterwards 
the appellant proceeded against the talukdar 
for non-payment of rent according to the 
agreement contained in the petition and letter 
on which order was passed for the sale of the 
taluk. The talukdar appealed, stating that 
there was no mention in the agreement for 
payment by instalments, and the order was 
reversed. At the close of the year, the appellant, 
instead of taking the 2,000 rupees which the 
talukdar had lodged in Court as his first yearly 
payment of rent on the footing of the petition 
and letter, took farther proceedings for the 
sale of the taluk and obtained an order accord- 
ingly; the talukdar appealed, and the Court 
reversed that order by an order, dated the 3rd 



Digitized by 



Google 



143 



THE REVENUE REGISTER. 



[May 16, 1870. 



Jnlj 1863, winch, so far as it ie materia), is in 
these terms : — 

" On perusal of the whole of the papers of the 
case it appears that this caRe has arisen from 
an attempt to give effect lo a private arrange- 
ment made between the parties for the aHjast- 
ment of the sum due to the Maharajah, that is, 
the decree-holder. Bj this arrangement, 2,000 
rupees were to be paid annually to the Rajah 
out of the proceeds of the debtor*8 taluk, and, if 
not paid, the talnk was to be sold in execution. 
But, at tlie same time, a remarkable portion of 
the arrangement was that the collections were 
to be made by the Rajah's own tuhsildar. If 
the onus of collections and remitting 2,000 
mpees a year had been thrown solely on the 
talukdars, non-fulfilment by them of the terms 
accepted by them would have been rigidly 
enforced ; but here the presumed default is 
with the decree- holder's goomastah (agent) 
and, therefore, it seems to be not just to visit 
the debtoi*8 with a responsibility which, it may 
be said, the Rajah took npon himself. It seems 
to me, therefore, to be the more proper course, 
under such circumstances,, that when in any 
one year the payment falls short, the debtors 
should have notice of the deficiency, and 
should be requir^ within a limited time to 
make it good; and, if the instrumentality of 
the tuhsildar should be dispensed with and the 
debtors would undertake to pay up annually 
the sum of 2,000 rupees, their failure to do so 
would render the taluk liable to be sold. I set 
aside the Principal Sudr Ameen's order, who 
will be guided by these remarks. The costs 
of this appeal will be borne by the parties 
respectively." 

Pending these latter proceedings the appel- 
lant had instituted the suit in which the decrees 
from which he now appeals were made. * 

It was argued on the part of the appellant — 
first, that there had been default on the parfc of 
the respondent ; secondly, that the efiect of the 
petition and letter was res judicata; thirdly 
and principally, that the construction and effect 
of the petition and letter was that the defend- 
ant thereby agreed to pay 2,000 rupees annual- 
ly, irrespective of, and over and above, the rent 
of 10,000 and odd rupees which it was said 
was the annual rent. 

The facts stated are sufficient to show that 
there was no default on the part of the taluk- 
dar. The petition and letter were not taken 
into consideration or dealt with by the Oourt 
in any way antecedently to the time when the 
appellant proceeded on the footing of them, 
and obtained the decrees for sale of the taluk, 
which were reversed ; and, though their effect 
was pleaded as one of the defences in the suit 
which resulted in the decree of the 23rd 
August 1860, there was no adjudication in that 
suit upon that issue. Therefore, it remains to 
consider that which formed the principal ground 



of argument, viz., the construction and eflTect 
of the petition and letter. 

The rent of the taluk previously to the 
enhancement suit had l)een somewhat less than 
500 rnpees a year. The original suit sought 
an enhancement to the amount of 4,000 rupees 
a year. By a supplemental suit an enhance- 
ment was sought to the amount of 10,000 
rupees and upwards. The rent of 10,000 
rnpees and upwards was never paid, or, unless 
the petition and letter can be held to have that 
effect, agreed to be paid. The enhancement 
decree was confined to the year 1838, and was 
unusual in form. The ordinary course of an 
enhancement suit is that the landlord gives 
notice of an increase of rent j to this the tenant 
may agree; if he does not agree, a suit for 
enhancement is instituted, the amount of rent 
is fixed, and then the tenant has the option of 
continuing at the increased rent, or going out 
of possession. In this case the appellant pot a 
kroke sezawul into possession, and, while the 
kroke sezawul was in possession, the following 
petition was presented to the Maharajah : — 

" Petition of Sree Ramcoomar Dhur, inhabi- 
tant of Mercotta, Pergunnah Noornuggur. It 
is submitted that in Chucklah Roshunabod, 
appertaining to Pergunnah Noomuggur, is a 
taluk in my own and my brother Joycoomar 
Dhur and others' possession, called after the 
name of Nundocoomar Chowdhry. After a 
decree was obtained by a suit being instituted 
on behalf of Sirkar (your Honour) for ^xing 
rent, a kroke tuhsildar or sezawul has been 
appointed for collecting arrears of rent of the 
said taluk, and the said talnk has been lotted 
for sale for realizing the costs of the suit. 
Incarnation of virtue ! there is no other means 
of pf^ying off" my debt, for costs of the suit, and 
for current and arrear rent, and the appoint- 
ment of sezawul for collection entails heavy 
expenditure for collection, and owing to this 
the amount liquidated is very small. There is 
no profit to Sirkar (your Honour) by iucurriBg 
expenses in this way ; whereas I suffer much 
in supporting myself with food and clothing, 
and my debts are not being paid off*. It is my 
prayer that, if the execution of the decree be 
stayed and if the tuhsildar acts in accordance 
with my views, then, by defraying a small sum 
for collection expenses, I can cause the sum of 
2,000 rupees to be annually paid to Sirkar 
(your Honour) on general account, and besides 
that I can thereby manage to support myself 
Therefore, it is prayed that, my petition being 
granted and the sale of the said taluk being 
prevented for the present, a letter be sent to 
the tuhsildar, to the effect that the said tuhsO* 
dar, by collecting the rental with my aid aad 
advice, do annually pay to Sirkar (your 
Honour) the sum of Company's Rupees 2,0009 
on the joint aooount of oests of the said sulb 
and current and arrear rental of the sAid ilMk i 
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and from the am^ont surplus collection deduct- 
ing collection charges according to list at 
Company's Rupees 21 per mensem, whatever 
balance will be left will be paid to me on 
receipt. If, anyhow, I cannot cause the said 
Rupees 2,000, exclusive of collection expenses, 
to be annually paid to Sirkar, (your Honour,) 
then I will not be able to raise any objection to 
the said taluk being put up for sale for the 
balance of my debt, deducting the amount paid. 
I, being present with the tuhsildar, will jointly 
collect the rental of the said taluk, and will 
endeavour, by all means, without any objection, 
to make payments in accordance with the 
aforesaid settlement. Finis. Year 1263 of Tip- 
perab, date 1 6th Bhadro. 

" P. S. — In regard to the condition which has 
been written of the annual payment of Rupees 
2,000, if in any year any amount less than the 
above sum be paid, then, according to such 
writing, all such sums paid in every year will 
go to the payment of my debt for current and 
arrears of rent, and no portion of it will be 
put down to the payment of the costs of the 
decree." 

The endorsement on this petition by the appel- 
lant's Mooktear was in these terms: — 

" It is known that, owing to the petitioner 
having adversely put obstacles in the way of 
collections, the expenses in the Mofussil become 
very greai^ and owing to that collection, and 
payment is not made, and the petitioner having 
filed a lengthy petition in the Execution Suit, 
obstructs the sale. Under such circumstances, 
if, by bringing the petitioner under subjection 
And preventing the sale, and by giving a letter 
to tbe petitioner for assisting in making collec- 
tions in the Mofussil, a greater sum than before, 
ibat is to say, the sum of Rupees 2,000 is annu- 
ally paid to Sirkar, (your Honour,) then, 
ivatead o£ loss, it is a profit to Sirkar. Rather 
tieavy expenses were incurred before by 
employing numerous men for the purpose of 
collection ; now, if the petitioner can, by per- 

ith" 



fKOXsl exertions, make more payment witJ 
iqcpenditnre, and if, besides the said sum paid 
aad collection charges, there is a surplus oollec- 
tioii, then to pay that sum to the petitioner for 
bis support is no loss to Sirkar, (your Honour). 
')!lierefore, it is ordered that a separate proceed- 
ing b^ written in this matter, and the execution 
of the decree being stayed for the present, the 
flbove intention be made known, by chittee, to 
ihe petitioner and the tuhsildar. Finis. Year 
l^ of Tipperah, dated 16th Bhadro:" 

And thereupon the following letter was 
vrftten on the appellant's behalf: — 

^Letter addressed to Sree Ramcoomar 
IMmri inhabitant of Mercotta, Pergnnnah Noor- 
Mtegur. This is the order, business as 
*Mb«s t-^After a decree was obtained by insti- 
tioiittjr • suit on behalf of Sirkar (his Honour) 
tttr iirisgf Mat of the talnk called Nundoooomar 



Chowdry, situate in the aforesaid Pergnnnah, 
and in the possession of yourself and your 
brother Joycoomar Dhur and others, a Khas 
Tuhsildar was appointed for the realization of 
arrears of rent of the said taluk, and the said 
talnk has been lotted for sale for the realization 
of the costs of the suit. On this you have 
petitioned that there is no other means of 
paying off your debt for costs of the suit and 
rental, and by collections being made by the 
sezawul great expense is incurred under the 
bead of charges for collection, therefore a very 
small amount is paid in liquidation. There is 
no profit to Sirkar (his Honour) by incurring 
expenses in this way ; wherecus you are in 
difficulty in obtaining food and clothing, and 
your debt is not being cleared off. It is your 
prayer that if the execution is stayed and the 
tuhsildar acts in accordance with your views, 
then you can cause the sum of 2,000 rupees to 
be annually paid to Sirkar (his Honour) by 
managing with a small sum for collection 
charges, and besides that you can manage to 
support yourself from the surplus thereof. 
Therefore, having granted yonr petition, I am 
going to give a letter to the tuhsildar by pre- 
venting the sale of the said taluk for the present. 
The said tuhsildar, by collecting rents with 
your aid and advice, will annually pay to Sirkar 
(his Honour) the sum of Company's Rupees 
2,000 on account of costs of the said suit and 
current and arrears of rent of the said taluk ; 
from the amount which will be collected over 
and above that sum, deducting charges for 
collection according to list at the rate of 
Company's Rupees 21 per month, the balp.noe 
that will be left will be paid to yon by receipt. 
If, anyhow, the said sum of Rupees 2,000 exclu- 
sive of collection expenses is not annually paid to 
Sirkar, (his Honour,) then you will not be able 
to raise any objection to the said taluk being 
put up for sale. You, being present with the 
tuhsildar, will make every exertion to collect 
the rental of the said taluk with mutual assist- 
ance, and to see that payments are mi^e 
according to the above-mentioned fixed arrange- 
ment. Finis. Year 1263 of Tipperah, dated 
17th Bhadro. 

** Written by 
" Sbee Nunookissobb Biswas. 
"P- S. — In regard to the condition which 
has been written of the annual payment of the 
sum of Rupees 2,000, if in any year a lesser sum 
than the aboye is paid, then, according to this 
writing, all such sums in each year will go to 
the payment of your debt on account of current 
and arrear rental, and, no portion of it being 
passed to the account of costs of the decree, 
execution of the decree will be issued for the 
realization of costs. Finis. 17th Bhadro, 1263 
of Tipperah. 

" Written by 
** Sree Nundokissorb Biswas." 
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. The only eyidence in sapporfc of the claim 
was the Enhancement decree ; there was no 
proof of payment of, or of agreement to paj, 
the 10,000 and odd mpees, or of any facts from 
which such agreement conld be inferred ; the 
appellant had pat his own agent into the 
receipt of the rents ; the footing on which the 
petition was presented and the answer retomed 
to the talnkdar is plain from the endorsement 
of the appellant's Mooktear : it was ^* that 
2,000 mpees a year conld not be collected from 
the talak;'' on the face of ihe petition and 
letter the 2,000 rapees is for *' corrent and 
arrear rent and costs," with a proviso that in 
case of de£Einlt the payment is to be attributed 
to the arrears of and current rent ; the appel- 
lant's agent is to remain in the collection to 
collect with the talnkdar's assistance and to 
pay the surplus beyond the 2,000 rupees to 
the talukdar : this excludes the supposition of 
the 2,000 being in addition to, or exclusive of, 
the 10,000 mpees rent, and is, in their Lord- 
ships' opinion, the true effect of the agreement 
as it is to be collected from the two written 
documents, regard being had to the position of 
the parties at their date. This view is con- 
firmed by the proceedings which the appellant 
himself took on the footing of the petition and 
letter, and the order of the 8rd July 1863. 
The agreement was an agreement for a re-settle- 
ment of rent which would continue at least 
until a more formal and definite settlement 
should be made. And it substituted the rent 
so fixed for that decreed in the enhancement 
suit. All that the appellant was entitled to on 
his plaint was given him, and their Lordships 
will, therefore, humbly advise Her Majesty to 
dismiss this appeal with costs. 



[N. W. PaoviKCES Oases.] 
Orant of land on favourable tenure — Laches of 

Oovemment — Oonairuciion of grant — 
In 1819 Oovemment conferred on a Pindara 
Chief in lieu of a money allowance a grant 
of land to be held rent-free during his life, but 
subject to payment of a certain rent in Uhe 
hands of his heirs. It was contended by 
grantee*s heir that this grant comprised th*i 
whole of the twenty-seven villages if which 
(he jaghire consisted. On the part of the CoU 
lector it was contended that the grant only 
extended to 3,933 beegahs of land which were 
then under cultivation. But the Oovemment 
had long recognized the grant as consisting of 
the twenty*seven villages; and it was not 
untU a new settlemefU in 1862 that tJiey declar- 
ed thcU the rent payable by (he grantee's heirs 
extended only to 3,933 beegahs. 



Held, that the terms of the sunnud clearly con- 

ferred the whole land on the grantee and his 
heirSf subject to a payment by the latter of an 

istimrar jumm^ of Rupees 1,877-8-0; thaty how- 
ever improvident the grant might (e, it m%ut be 
upheld ; and that no suggestion of mistake or 
oversight on the part of Oovemment was 
admissible^ especially as the terms had been 
formally sanctioned by the settlement of 1837. 

Judgment of the Lords of the Judicial Com- 
mittee of the Privy Council on the appeal of 
Sheikh Zuhoorooddeen and others v. the Collec- 
tor of Qoruckpore, from the late Sudr Dewanny 
Adawlut at Agra, delivered 22nd February 
1870. 

Present : 

Sir James W. Colvile. 

Sib Joseph Napier. 

Lord Justice Giffard. 

Sib Lawrence Peel. 

There is little, if any, dispute concerning 
the facts of this case. It is admitted that, on 
the 14th January 1819, Lord Hastings, the 
then Governor-General, executed in favour of 
the Pindara Chief, Kadir Buksh, the sunnud 
of which the construction has been so keenly 
contested, that the grant, whatever it com- 
prised, was made in heu of a money allowance 
of 300 Sicca rupees per mensem, which the 
Government had previously undertaken to pay 
to the Pindara for his support ; that the lan^ 
granted by way of jaghire were to be held by 
him rent-free during his life, but were to be 
subject to the payment of Government revenue 
in Uie hands of his heirs and successors ; and 
that in January 1 81^2 Lord Hastings' Govern- 
ment, on the application of Kadir Buksh, 
determined that the lands comprised in the 
jaghire should on his decease be continued to 
his heirs to be held by them at an Istumraree 
Jumma of 1,877 rupees, 8 annas. The princi- 
pal question in the cause is what passed by the 
sunnud. The appellants contend that the 
subject of the grant was the whole of Talnka 
Guneshpoor, which had been purchased bv 
Government from one Motee Kbanum wiu 
a view to its being granted to Eladir Buksh. 
The respondents assert that it was only 3,988 
beegahs, part and parcel of that taluk. 

Taluka Guneshpoor, as purchased by Motee 
Kbanum at an auction sale and as con- 
veyed by her to Government, consisted of 
twenty-seven principal mouzahs or villages; 
and to one or other of these villages were 
attached five Towfeer villages, of which tbe 
names do not appear either in the conveyamto 
of Motee Kbanum to the Government or te 
the sunnud. Each principal village, w tte 
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talaka originally stood, oonsisted of some 
cleared and cnldvated land, a,nd of a consider- 
able amonnt of forest ; and thus the twenty- 
seven villages amongst them included the 
whole of the forest land now in dispate. The 
cleared or cultivated lands were comprised in 
the 3,933 beegahs to which the respondents 
saj the grant was confined, and these were 
scattered about the surrounding forest in the 
Toanner shown by the first of the maps in 
evidence, which is admitted to be a correct 
map of the whole talnka sold by Motee 
Khannm to Government. 

Eladir Bnksh was put into possession of his 
jaghire by a Government officer, Captain 
Stoneham, described as Superintendent of the 
Pindara Chiefs. He, by letter dated the 25th 
January 1819, brought to the notice of the 
Collector the five Towfeer villages, and stated 
that they had been represented to him to form 
part of the Guneshpoor Estate. It is difficult 
to read his letter without coming to the con- 
clusion that it assnmes the whole of th^t estate 
to have been granted to Kadir Buksh. The 
Collector also, on the 9th February 1819, 
announced to the Board of Commissioners 
(then the highest authorifcy under the Supreme 
Government in the ceded provinces,) that 
Kadir Buksh had been put in possession of the 
Talaka Guneshpoor; and that the establish- 
ment ent-ertained for collecting the revenues 
of the estate, whilst ii; belonged to Government, 
had been discharged. In 1821 there was a 
diapnte between the Rajah of Nuggur and 
Kaidir Buksh in respect of the boundary lands 
and jungle attached to the jaghire, which was 
decided in favour of the latter. This was 
fallowed in 1826, in 1834, and in 1 835 by other 
suits in which the boundaries of Talooqua 
Ooneshpoor and the right to forest lands on 
those boundaries were in dispute ; and in each 
of these Eadir Buksh was successful, and 
was recognized as the proprietor of Taluka 
Ghmeshpoor, including all that had passed under 
that description by the auction sale to Motee 
KiuuQum and from her to the Government. 
1^ most important of these 8Dit43 is that of 
1826, because to it the Collector was a party ; 
and the direct issue raised was whether the 
Towfeer villages were part and parcel of 
Talaka Guneshpoor. In the presence of the 
OoUeotor they were decided to be so, and were 
tvesfted as belonging to Kadir Buksh. Again, 
it appears that the title of Kadir Buksh to the 
mhoke taluka was recognized in the years 
1036 and 1837 in various proceedings taken by 
tii0 original proprietors under Regulation I of 
1821 and Act ITI of 1835 to set aside or 
lasdify the auction sales. In these proceedings 
Xidir Baksh intervened as the actual proprie- 
tor of the whole of what had been sold at the 
.naalioAaides, which were impeached. And, on 
MiB ofiier baiid, the (Government didnot intervene 
to elaka or defend a title to any part of what 



had been so sold. The fact has been questioned 
by Mr. Pontifex, if not also by Mr. Forsyth ; 
but on this evidence their Lordships have no 
difficulty in finding that from 1819 up to the 
time of his death Kadir Buksh was with the 
knowledge of the G<)vemment and it« Revenue 
officers in possession of the whole taluka 
and was recognized as its owner in various 
judicial proceedings. Nor is there the slightest 
evidence that during that period the Govern- 
ment anserted a title to, or exercised any right 
of ownership in, the forests comprised in the 
taluk. 

Kadir Buksh died iu 1837, and his death 
was the occasion of proceedings wherein the 
then Government recognized still more un- 
equivocally his title under the snnnud to the 
whole talnka, including the lands in dispute. 
Upon his death it became necessary to appor- 
tion the fixed revenue or jumma of 1,877 
rupees, 8 annas amongst the difierent villages. 
This was done by a Mr. Chester, acting aa 
Assistant Collector and Settlement Officer. It 
is admitted that the measurements of the 
difierent villages on which he proceeded 
included all the forest and other land in dis- 
pute, and that his settlement, in fact, treated 
the heirs of Kadir Buksh as the proprietors of 
the whole taluka, subject to a fix^ revenue 
then to be apportioned among the twenty- 
seven mouzahs, or villages, into which the 
total area of the taluka (being 10,592 acres) 
was taken to be divided. 

Nor can this settlement be treated as the act 
of a subordinate officer liable to error and 
acting in ignorance or forgetfulness of the 
history of the taluka. The smallness of the 
revenue attracted the attention of the Com- 
missioner. He demanded an explanation on 
the 5 th July, which was given by Mr. Chester 
on the 9th «July 1838. The settlement went in 
due course to the Board of Revenue, was 
pronounced by it to be " fair, moderate, 
worthy of approval, and creditable to Mr. 
Chester," and, as such, was on the 14th January 
1840 reported to the Governor-General, and 
so confirmed. It is hardly conceivable that, if 
the former Government had, by its sunnnd, 
granted only a portion of the taluka, retain- 
ing its rights in large and valuable forests, 
there should have been no record of such 
retention in one or other of the various offices 
and departments through which this settlement 
passed with approval. Yet the present claim 
of Government rests on the assumption that 
the settlement proceeded on a gross and palpa- 
ble error. 

It is further remarkable that the alleged error 
was brought to the attention of the Revenue 
officers by the zeal of the ex-proprietors of the 
Guneshpoor Estate in proceedmgs extending 
over a period beginning in September 1843 
and ending in February 1845. By petitions 
they brought almost the very case now made 
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first beford the Collector, then before the Com- 
liiissioner, and fiually before the Board of 
ReTenne. Tet each of these authorities 
refused to recognize the error, and dismissed 
the petitions. 

So things remained until 1862, when the 

Soint thus disposed of was again revived by 
Ir. White, a Deputy Collector on settlement 
duty in that part of Qoruckpoor wherein this 
estate lies. It would appear by Act VIII of 
1846, Section 1, that the previous settlement 
of Goruckpoor expired in July 1 859, and it is 
to be presumed that Mr, White was employed 
in making the new settlement which then 
became necessary. It is to be observed, how- 
ever, that the 8rd Section of the Act expressly 
declares that persons holding lands on special 
grants shall continue to hold them according 
to the terms of their grants. If, therefore, the 
whole of Taluka Guneshpoor was held by 
the respondents under the sunnud at the fixed 
jumma imposed by the letter of Oovemment 
of January 1822, it was wholly out of the 
scope of new settlement which was then in 
progress. Mr. White, however, on the 9th of 
April 1862, in a paper more remarkable for 
teal than for sound reasoning, communicated 
to the Collector his reasons for holding that 
the major part of the taluka was liable to 
Resumption and full assessment as khiraji lands. 
Assuming that the intention of Government 
in 1818 was to give Eadir Buksh nothing but 
a strict equivalent for the allowance of 4,000 
rupees per annum, and proceeding also upon 
his own construction of the sunnud and other 
documents, he held that nothing was efifectually 

f ranted beyond the 3,933 beegahs ; that the 
xed jumma was referrible only to that portion 
of the taluka ; and that the rest remained 
liable to a firesh assessment of revenue, if indeed 
the respondents were entitled to be treated as 
in rightful possession of it, or as the parties 
entitled to engage for the revenue so to be 
assessed upon it. He charged Kadir Buksh 
and his representatives with having ^^dis- 
honestly" enlarged the borders of the jaghire 
" by imposition and artifice," favoured by ** a 
rare combination of chances," in which last 
phrase their Lordships conceive is included the 
remarkable consensus in favour of the appel- 
lants' title of all the Government officers, 
whether Revenue or Judicial, to whose notice 
the subject had been drawn during a period of 
more than forty years. The acts of those 
officers are accounted for by suggestions of 
error, mistake, or the omission to make due 
inquiry. 

Mr. Bird, the Collectori to whom this com- 
munication was made, took the contrary view 
of the appellants' rights, and seems to have 
held that the former settlement oonld not be 
disturbed. He was, however, overruled by the 
Commissioner, whose decision was confirmed 



by the Board of Revenue, and the result was 
that by the Revenue authorities the taluka, 
lUtra the 3,933 beegahs, was held to be sulnjeet 
to resumption and assessment of i^e venue at 
the current rates. The respondents thereupon 
brought their regular suit to contest tliese 
revenue awards, and to establish their pro- 
prietary right in the whole taluka under the 
sunnud at the fixed rent. But their suit was 
dismissed by the Judge of first instance, and 
his decree has been affirmed by the Sudr Court, 
both Courts holding that the claim of Govern- 
ment was well founded. 

On the argument of this appeal the absurd 
and groundless imputations of fraud, which 
were cast by Mr. White's Report upon Kadir 
Buksh, have been very properly withdrawn. 
It was still suggested that the possession by 
the family in 1837 of great part of the lands 
then settled is to be accounted for by the 
hypothesis of accretion by means of gradual 
encroachment. Their Lordships can find in 
this record no proof that the family then pos- 
sessed a rood of land other than that into the 
possession whereof Kadir Buksh had been pat 
by Captain Stoncham, the Government officer, 
under whose superintendence he was placed. 
Of lands beyond the boundaries of the taluka, 
as it passed from Motee Khanum to (Joveru- 
ment, there can, on this suit, be no questiork. 
The existence of such, and their liability to 
assessment, must be determined in some other 
proceeding. The fact that the more recent 
measurements assign a larger area to the 
taluka than is shewn by the earlier docu- 
ments is to be accounted .for by the more 
accurate survey that preceded the thirty years' 
settlement of the North- West Provinces. The 
only questions for their Lordships' determina- 
tion are — first, did the grant by the sunnud pass 
the whole taluka as -it was purchased by 
Government, or only the 3,933 beegahs ? 
secondly, was the perpetual jumma of 1,877 
rupees, 8 annas, fixed by Government in ] 822 
upon the 3,933 beegahs, leaving the rest of the 
jaghire (if any) subject to future assessment ? 
and thirdly, was either act (supposing the two 
former questions to be determined in favour of 
the appellants) the result of a mistake on the 
part of Government, which is capable of recti- 
fication in this suit ? 

The construction of the sunnud must, of 
course, be determined by the terms of the 
instrument. It is, however, not too much to 
say that where general descriptive terms such 
as *' villages" or the like have been used 
in a grant, and both the parties have by 
their acts put a particular construction upon 
them, and rights depending on that constrao- 
tion have been enjoyed for many years, it lies 
upon those who impugn that construction to 
show that it is erroneous. How is this 
attempted in the present case ? 
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of the maps, and oom prised amongst them all 
the lands in dispute. An Indian village or 
monzah is not a mere village in the sense of an 
Skggi^g&^ion of h oases or huts, with the land 
actually cultivated bj its inhabitants. It is a 
division of a Pergunnah, and may, as in the 
present instance, consist of dwellings, of lands 
cultivated, and of a large extent of forest in 
which the rights of a zemindar may co-exist 
with rights belonging to the villagers. If,.then| 
there be nothing else in the sunnud to show 
that the villages granted by it and by the 
former conveyance, under the same names, are 
in the one case the villages defined by their 
known and ascertained boundaries, and, in 
the other case, the same villages mintu their 
appendent forest, the mere fact that the general 
words are somewhat larger in the one instru* 
ment than they are in the other goes for very 
little. Is it then a legitimate inference from 
the words ** according to the subjoined details" 
coupled with the list of the villages that the 
sunnud granted only a portion of each village, 
and that a portion defined by no boundarieSi 
and further that the whole subject of the 
grant was a congeries of unconnected plots of 
cultivated land scattered about the taluka of 
which they formed part, and separated by forest 
retained by Government. Their Lordships can 
find in the passages relied upon nothing which 
warrants so violent and improbable a construc- 
tion of the whole instrument. The words 
*' according to the sabjoined details" are 
followed by the words ** purchased by Govern- 
ment," which support the hypothesis that what 
was granted was that which had been acquired 
by Government ; and since these latter words 
make the subjoined details equally applicable to 
the estate purchased by Government and to the 
estate granted by it, it follows that the schedule 
must be treated as an imperfect description. 

The learned counsel for the respondents have 
also dwelt much on the improbability that the 
Government of 1819 would have granted pro- 
perty of such extent or value in commutation 
of an allowance of 300 rupees per mensem, and 
called in aid of their construction the official 
correspondence which preceded the grant. It 
was pointed out by one of their Lordships that 
this correspondence could not be legitimately 
admitted as a key to the construction of the 
sunnud. They may go further and say that 
it does not to their minds establish the antece- 
dent improbability that such a grant should 
have been made. The estate had been purchased 
for a small sum : the frequency of the prior 
auction sales suggests a doubt whether, in its 
then state, it was equal to the payment of the 
revenue assessed upon it ; it was granted rent- 
free only for the life of Kadir Buksh ; there was 
at that time no stipulation that his heirs should 
hold it at a fixed rent ; and the Indian Cbvem* 
ment, which was then, and for many years 



The Sunnud is in form a notification '* that 
the villages comprised in the Taluka Gunesh- 
poor, whether principal villages or dependencies, 
according to the subjoined details purchased 
by the Government, including all lands culti- 
vated and waste, with fish and forest rights, 
have from the beginning of the autumnal season 
of 1226 Fusly been granted by the Government 
as a rent-free jaghire to Kadir Buksh in lieu 
of 4,000 rupees allowed him as maintenance 
under the orders of the Most Noble the 
Governor-General, dated April 10, 1818." 
And the subjoined details consist of an enume- 
ration of the twenty-seven villages, showing 
under the head of ''estimated area" areas 
aggregating 8,983 beegahs, and giving no 
specification of boundaries. The learned 
counsel for the respondents contrast this with 
the language of the conveyance from Motee 
Klianum to Government, (at p. 16,) which, after 
declaring that Taluka Gimeshpoor, consisting 
of the twenty-seven villages detailed below, 
was by auction-purchase the property of the 
lady, conveyed " her ownership of the said 
villages, together with all the rights and inter- 
ests, original and attached, having distinct 
boundaries, inclusive of all the lands, arable 
and not arable, forests, wells, ponds, tanks, and 
pools, rights of forests and fisheries, fruits, 
gardens, trees, both fruitful and barren, saline 
land, and the houses of tenants." And they 
rely much on the larger general words here 
used, and particularly on the word '' forests," 
which was not to be found in the sunnud. 
They meet the argument founded on the other 
side upon the wopds " fish and forest rights," 
(**julkur" and *'bunkur,") by saying that the 
term " bunkur" does not necessarily imply 
title to the soil of the forest in which it is 
exercised, since it may import rights to be 
exercised over the forests of another ; and that 
even if taken in the former sense it may be 
understood to be the bunkur derivable from 
that portion of the 3,988 beegahs which by the 
statement of the 22ud August 1818, at p. 72, 
is shown to have been either barren or still 
uncultivated, though fit for cultivation. They 
further rely strongly on the words ** according 
to the subjoined details," coupled with the 
schedule specifying only as the areas of the 
villages such as made up the 8,988 ^egahs. 

It appears to their Lordships that these 
arguments, though more or less plausible, afford 
no ground for cutting down the grant of 
Government to the 3,933 beegahs. The subject 
of the grant, like the subject of the conveyance, 
consisted of the twenty-seven villages described 
in each case by the same names. It is shown 
beyond a doubt by the conveyance, and by the 
earlier Euqbabundee at page 10, and it has 
even been admitted iu argument, that these 
villages, as conveyed by Motee Khanum, make 
np the whole taluka, as delineated by the first 
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af>erward8,notoriou si; careless about ibe forests, 
may at tbe time of the grant have contemplated 
ibaty a» tbe forests were reclaimed, tbe estate in 
tbe bands of Kadir Baksb's successors would 
become subject to a progressive revenue. Be 
tbat as it maj> tbeir Lordships have no difficulty 
in coming to tbe oon elusion tbat, upon tbe true 
construction of tbe sunnud, tbe whole of 
Taluka Qanesbpoor, as purchased by Govem- 
ment| passed under it. 

If this be so, it is necessary to consider 
whether there is any ground for holding tbat, 
by the Government letter of the 18th of January 
1822, the Istumraree Jnmma of 1,877 rupees, 
8 annas was fixed upon tbat part only of tbe 
jagbire which had before the grant been 
assessed to revenue, leaving the rest subject to 
the liability to future assessment. Many inge- 
nious arguments founded on the principles 
upon which the land revenue is from time to 
time assessed in the Upper Provinces under the 
regulations were addressed to tbeir Lordships. 
But they are of opinion that these are beside 
the present question. The act of Government 
in fixing a permanent revenue on any lands 
comprised in tbe laghire was, ex conceasia, an 
exceptional act oi favour, and a departure 
from the general revenue law applicable to tbat 
part of India. The efiect of tbe letter is to be 
determined by its language, and that seems to 
tbeir Lordships to be conclusive. It expresses 
the determination of the Governor* General in 
Council tbat tbe lands comprised in the jagbire 
should, on the death of Kadir Buksb, be conti- 
nued to bis heirs, to be held by them at the 
Istumraree Jumma. Tne jumma was to cover 
whatever was included in tbe jagbire. The 

rnt may have been improvident ; but, if made 
^ tbe Government of 1822, it is binding on the 
existing Government, and was properly so 
treated on the occasion of the settlement of 1887. 

Upon tbe last point little need be said. If, 
as their Lordships think, the whole taluka 
was granted and afterwards made tenable at 
the permanent jumma, it is clear that neither 
act of Government can be rectified in such a 
suit as this upon a suggestion of mistake. Bat 
it is difficult to see how such a case could be 
Buocessfnlly raised in any suit. How is it 
possible, at this distance of time, to enter, as it 
were, into tbe Council Chamber of Lord Hast- 
ings to measure tbe motives which prompted 
an act of grace in favour of a particular family, 
or to determine tbat his bounty proceeded upon 
mistake and not upon an appreciation of the 
facts, of which all might, and but for the 
assumed carelessness of his advisers must, have 
been before him. 

A good deal was said on both sides touching 
the conduct of Government in taking the pro- 
ceedings which have led to this suit. Their 
Lordships fully concede tbat it is the right, nay, 
the duty, of a Government to protect tbe public 



revenue against unfounded claims to parti- 
cular exemption from burthens to wbico the 
community is subject. But in tbe present <»ae 
tbeir Lordtthips cannot but think that tbe rash 
views of Mr. White were too readily adopted 
by his official superiors, and tbat the Govern- 
ment was thus committed to dispute on insuffi- 
cient grounds tbe effect of former grauts, of 
which the more liberal construction was sup- 
ported by an undisputed possession of forty 
years, and bad been formally sanctioned by tha 
settlement of 1887. 

Their Lordships will humbly advise Her 
Majesty to allow this appeal to reverse the 
decree of the late Sudr Court at Agra, and to 
order that, in lieu thereof, a decree be made 
granting to tbe appellants tbe relief sought by 
tbeir plaint with tbe costs of the proceedings 
in both the Courts below. The appellants must 
also have the costs of this appeal. 

Decree for land — Oovemmeni in poemtion — 
Befusal to yield possesnon — 

A decree of Court awarded five viUagee to plaits 
tiff for food and mainUnance^ with mesne pro* 
fits from date of action tUl possession, (T^srtt- 
ment were in possession^ and had raised no 
objection save as to a certain piece of (km 
land, OtvU Court decided against Oovemmeni^ 
but they retained possession asid appealed. 

Held, that the respondents tide had been, confirm • 
ed by a Court of competent jurisdicHon^ and 
that Oovemment were in wrongful possession. 

Judgment of the Lords of the Judicial Com- 
mittee of the Privy Council on tbe appeal of 
the Secretary of State for India v, Mnssamai 
Elbanzadee, from the High Court of Judicature, 
North- Western Provinces, Agra, delivered 1st 
Afarch 1870. 

Pressni : 

SiB James W. Colvilb. 

The Judge of the High Court of Adjusaltt. 

Lord Justice Oiffard. 

Sir Lawrence Peel. 

Tbeir Lordships are of opinion that there is 
no ground whatever for this appeal. Th« 
respondent's title rests upon the decree of the 
Commissioners, and it has not been alleged on 
tbe part of the Government in their pipings 
or otherwise that tbat decree was other than 
a proper and binding decree. Their Lordships 
certainly see no reason wbv it should not be 
binding ; the plaint on which it is founded ie 
for actual possession of the laud, but it is quite 
consistent with that plaint that a decree should 
be made, falling short of the extent to whidi 
tbe plaint went. The decree is in these t^rms t— • 
** A decree is passed, assigning to the plttntiflT 
** for her food and maintenance five villages in 
** Zillah Boolundsbahur, equal in area, Oorem* 
"ment assessment, and income, to Mttti— 
''Lukhawlee and Soobee, and Bamgbur and 
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*^ Dowlatabad, of Pergmmah Seana; and 
^ Seorampoor, PergUDxiah Aohar, whioh were 
«• giyen in gifb to Beebee Muriam, agreeably to 
**a deed of gift, dated the 22nd July 1854. 
*' This decree ia to be carried into execution, 
" and the plaintiff pnt into possession of the 
** Tillages ; and she is, moreover, to receiTe the 
^ mesne profits from Uie date of action brought 
*' np to the date of being put into possession." 
At the date of the decree the Government 
was in possession, and the proper person to 
give possession and to carry out this decree 
was the Collector. Their Lordships cannot at 
all come to the conclusion that the regulation 
or the circalar, to which reference has been 
made, in any way affected the authority of the 
GoUeotor. If the matter stood simply on the 
act of the Collector, their Lordships would 
hesitate long before they could accede to the 
view which has been advanced on the part of 
(Government; but on turning to page 27 of 
Appendix, what actually appears is — that 
theare were proceedings in the Civil Court 
founded on the decree-— that the Government 
appeared in the Civil Court, raised no objec- 
tion whatever except as to a certain particular 
portion of the land of whioh possession was 

given, and that there was a decision by the 
ivil Court against the Government, conse- 
quently the respondent's title was confirmed 
by the decree of a competent Court 

For these reasons their Lordships are of 
opinion that the Goyemment was much in the 
wrong in taking possession as they did, and 
that this appeal never ought to have been 
brooght. Their Lordships will, therefore, 
humbly advise Her Majesty that it be dismissed. 
The dismissal should be with costs. 



SEASON REPORT. 



NoKTHBRK SicnoH.— There was literaU v no rain 
in Ck^njam, Yizagapatam, €k)davery, and Kistna. 
In Nellore there was only a slight drizzle. 

Qanjamu — In €ranjam, HorMe^gram and Lamp'Oil 
9eed8f which were harvested, yielded about half 
a crop. The standing crops, consisting of Baggy, 
QitigeUy, And Tobacco, were in good condition. 

J^MMgapatam, — ^No particulars have been ftir- 
mshed regarding the state of cultivation in Yiza- 
flapatam, out the water-supply is stated to have 
been ffood. 

ChcUwery. — ^Unseasonable winds in Godavery 
HTioasly injured the later dry crops and Cotton 
^anta, and the yield of the several species of Oram 
was imsatisfiMtory. The cultivation of Summer 
FadSft SugoT'Cime, and GUngd^y-oU seeds was pro- 
msttttg^and ChdaieSf Tobacco, 09non«,and Turmeric 
wmtimving.' Pasture wins good, and almost all 
ilia shatiwels were open. 

JBusfno.— There was no further cultivation 
dvipg the month in Kistna, and ryots were 
^tgigBA for the most part in harvesting standing 
^ j^ vhich yielded well except in a few instances. 
'"" ifomta and Pyra crops suffered heavily 



from the attacks of insects, blight, and the pre- 
vious excess of rains. 

Nellore* — Dry crops over the greater portion of 
the district suffered from blicht. Kasan and 
NaUavari crops were sown, ana lands were pre- 
pared for receiving the Sujja seed. Isvoara Korra, 
aaffvnavari^ Peeara, Horse-gram, OU^seeds, Oohmdoo, 
^c, were harvested in aJl the taluks with good 
results. 

Prices fluctuated in €raDJam and Nellore, and 
ruled high in Yizagapatam, Godavery, and Eastna. 

Public health was good in Ganjam and Goda- 
very. In the other districts, fever and small- 
pox were of general prevalence. Cholera was 
reported from only one district, Nellore. 

(^ttle disease existed in all the districts save 
in Ganjam. 

Cbdbd Distbicts. — ^There were no rains in this 
section, except a slight fall in the town of Gooty, 
in the Bellary District. 

CWcIapa^.— Lands were being ploughed, and 
the cultivation of the usual crops was profi^essing 
in localities where irrigation was available, l^e 
standing crops, exce])t in the Voilpaud Taluk, were 
thriving, and the yield of crops harvested was 
generally good. 

Belkury,—lxL Bellary, agricultural operations 
were in progress. 

Kwmool, — Second-crop Paddy was sown in the 
Nundial aud Cumbum Taluks of the Euruool 
District. White Jowmi, Bengal-gram, Wheat, and 
Cotton were harvested over the most part of the 
district, but yielded scantily owing to the damage 
sustained by the crops from blight. 

Prices were almost stationary in Cuddapah and 
Bellary. 

Fever was generally prevalent, and small-pox 
also in parts of Kumool. Fever pills were admi- 
nisterea with benefit in Bellary. 

Cattle suffered from disease in parts of Kumool 
and Bellary. In the latter district, medicines 
obtained from Dr. Thacker were forwarded to the 
affected localities. 

East CsKxaB.— There were no rains, with the 
exception of slight showers, in one or two spots. 

Madras»^Crop& were withering where irrigation 
from channels was not available. The cultivation 
of Navarai and Baggy was progressing all over the 
district, and that of Indigo, Country Beans, and 
QtngeUy under wells and the Polal Tank, in the 
Saidapet Taluk. 

North Arcot. — In North Arcot cultivation was 
confined to tracts, under wells and tanks, holding 
supplies of water. Standing crops looked well, but 
here and there suffered heavilv from blight. A 
few dry grains and Samba and Peshanam Paddy 
were harvested ; but roost of the crops had previ- 
ously suffered from the attacks of insects and 
blight, and their yield was, therefore, probably not 
more than half the average out-turn. 

South Arcot, — Cultivation was progressing, and 
Sarnha crops and a few dry grains were being 
rapidly harvested. 

Prices were almost stationary in North Arcot. 
In South Arcot, the advent into the market of 
the produce newly harvested brought down the 
prices below those of the previous month. 

Cholei^ was reported from all the three districts 
of this section, and fever and dysentery from 
South Arcot and Madras. Their prevalence, 
however, was happily limited. 
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Cattle saffered from disease in parts of North 
and Sonth Arcot. 

Oouwoery, — There was little or uo rain in this 
s^ion. 

Tanjore, — ^The Cauvery in Tanjore had almost 
dried up, and tanks held very moderate supplies. 
There was no fresh cultivation in imnjcM, but 
some proRress was being made in the cultivation 
of a few dry grains. Samba Peshanam Rice was 
harvested, andthe out-turn reported to be geneiully 
good. 

Trichinopoly. — The Cauvery and Coleroon were 
running low in Trichinopoly, and supplies in 
irrigating channels were maintained by the con- 
struction of temporary dams. The bulk of the 
Samba Faddy crops and the dr^ grains, DhoU, 
Oolundoo, ^c, were harvested with fair results. 
Kodadkar and QitigeU/y were under cultivation. 

Prices fell. 

Public health was good. There were very few 
cases of cholera. 

Cattle enjoyed freedom from disease. 

SouTHSiiN S£CTI0K. — No raius fell in this sec- 
tion. 

Madwra, — In Madura no freshes wore received 
in the Yigay river, and Cotton and Indigo plants 
were affected by the absence of rains. JSunjah 
crops were harvested, and lands in some localities 
were being prepared for second-crop cultivation. 

Tinnev^v, — In Tinnevelly, SanuUt Varagoe, 
Cholum, OolimdoOs and Oingdly-oil seed were sown 
in dry, and BrimjaJs and Onions in warden lands. 
Standing crops were unhealthy, and the oototunji 
of harvested ^ins was below the average. 

Prices declmed 

Cholera manifested itself in parts of Madura. 
In other respects the health of the districts was 
good. 

West Cjbnt&e.— No rain fell in Coimbatore and 



Salem. On the Neilgherries there was a slight foil. 

Coimbaiore,—'la Coimbatore tanks and wells 
were drying up, and the store of water in river 
channels was diminishing. The Manavary crops 
dependent on the Noy3 river were drooping ; 
elsewhere the standing crops were thriving. 
Baggy, Horse^gram, Samba, Cnohim, and Tobacco 
were harvested in parts of the district. 

JS'eilgherries. — On the Neilgherries, Wheat, 
Canjay, and Vendium were reaped; and Coffee 
and Flaniains were thriving. 

Salem.— In Salem, Cholum, Baggy, and Faddy 
were cultivated with the aid of wells, and the 
standingcrops were in good condition. Faddy, 
Baggy^ Morse-gram, Sfc, were harvested, but the 
out-turn was poor. Cation and Indigo, the latter 
of which had been cultivated over a very limited 
extent of land, did not promise well. JL larg^ 
quantity of Seed-CoOon was notwithstanding 
picked m the Trichengode Taluk. 

Prices rose on the Neilgherries, and were 
fluctuating in Salem. 

Fever and cholera were prevalent in Coim- 
batore and Salem, but did not occasion any seriona 
loss of human life. On the Neilgherries public 
health was good. 

Cattle disease existed in parts of Salem and 
Coimbatore. 

West. — The rainfall in South Canara was niL 
In Malabar a few showers fell. 

SotUh Cana/ra^ — In South Canara the third- 
crop rice and dry grains were in eood condition. 

JkfaZofcar.— Preparations for further cultivation 
were being made in parts of Malabar. 

Prices rose in South Canara, but remained 
stationary in Malabar. 

Fever, small-pox, and cholera to a small extent 
affected public health in MaUbar, In South Canara 
both men and cattle preserved good health. 



Average Bazaar Prices of Chain, and Bait per Madras Garce^ and Bain Report of all the Districts 
of the Madras Presidency Jor the month of February 1870, Fusly 1279. 
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StaUnnent of Cotton and Indigo Cultioat'uni with their Market Fricet for the month 
of February 1870, Fusly 1279. 
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B«T£NTJ£ BOABD OpFICB, 

Mabras, 2Ut March 1870. 



(Signed) A. MACGBEGOR, 

Secretary. 



CIRCULAR ORDERS OP THE BOARD 
OF REVENUE. 



No.V. 



Standing No. 399-13. 
Uncovenanted Servants applying for leave or pension 
in England to appear o^ore Medical Board, 
India Office, 
The €roveniment of India have ruled* that 
Uncovenauted Servants who 
apply for pension or gratuity 
while on leave in England 
shall appear for examination 
before the Medical Board of 
the India Office, which sits 
every week. 

2. Any application for 
superannuation allowance 
supported by a medical cer- 
tificate other than from that Board will not be 
attended to. 



* Resolution of 
Oovt. of India, dated 
11th January 1870, 
No. 174, communi- 
cated with Order of 
Madras €rovt., dated 
27th January 1870, 
No. 69. 



No. VI. 

Standing No. 404-12. 

Arrangement of aUotvanres in case of Uncovenanted 

Officers on privilege leave. 

The Government of India havo ruled* that 

Uncoveuated Officers whose 

salaries are not less than 100 

Rupees per mensem shall 

draw ^ting allowance while 



♦ Letter from the 
Under Secretary to 
Govt., of India, to 



Accountant-G e n e - 
ral, Bombay, dated 
nth December 1860, 
No. 3,105. 

Communicated 
withOrder of Madras 
Government, dated 
4th February 1870, 
No. 16. 



on privilege leave, and that 
in cases \vherc a substitute 
has been appointed both the 
substitute and the absentee 
shall draw acting allowance 
for the same period. 

2. As the spirit of the 
leave rules is applicable to 
Uncovenanted Officers on 
salaries of less than BupeeB 
100 per mensem, the claims of such officers to act- 
ing allowance during absence on privilege leave 
should be decided upon in each case by the authori- 
ty granting the leave, subject to any orders that 
maybe issued by the local Government, to prevent 
any abuse of the privilege. 

3. It should be observed that Standing Order, 
No. 404-10 is still in force, and applies to these 
cases. 



No. VII. 

Standing No. 370-3. 

Collector not to interfei'C with decision of Subordi' 
nate tinder Section 76, Act VIII of 1865. 

The High Co'irt have ruled in Special Appeal, 
No. 209 of 1860, that Section 76, Act VIIT of 1865 
(Madras) prohibits the interference of a Collector, 
with any decision of a subordinate under that Act. 

4 
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MISCELLANEOUS. 



FISCAL SCIENCE IN INDIA— AS ILLUS- 
TRATBD BY THE INCOME TAX .• 
Although the subject which I have chosen for 
my lecture this evening is somewhat dry, I am 
not without hope that I shall succeed in interesting 
you therein. It is " Fiscal Science" — that is, the 
science of raising revenue. "Fiscal Science** in 
India—as illustrated by the Income Tax. I am 
not going to bore you with a scientific exposition 
of the snbiect, but to try if I cann< t make you 
understand the injustice of the tax which has been 
devised to meet the so-much-talked-of deficit. It 
is not to make you disloyal or disaffected that I 
address myself to this task, but because the public 
welfare requires the spread of an intelligent con- 
viction upon the subject throughout the country ; 
and in tne popular exposition of it, which I am 
about to noiake, I shall addi*ess myself through 
you to the whole public of India. The history of 
our financial administration in this country from 
the first is a record of mistakes, attributable in 
the first place to want of insight on the part of 
our statesmen into the circumstances of the 
country, and, in the second, to the want of a 
vigorous hold upon true fiscal principles. I will 
not weary you with a record of the errors that 
have been made, but some of them will be noticed 
incidentally as I get further on. I think I am 
more likely to secure the object I have in view by 
shewing you as clearly as I can the condition of 
things with which the Indian financier has to deal, 
and the fiscal course which such a condition 
Buggests and requires. 

As to the condition of things, then, with which 
our Finance Minister has to deal — the condition of 
things under which he has to raise £50,000,000 
■terling a year, to meet the espenses of the State — 
I remark firei, that it is totally dissimilar to the 
condition of things under which the Chancellor of 
the Exchequer has to raise £70,000,000 at home. 
Obvious as this is to the most careless observer, 
and universally admitted as it is, half the errors 
we have made as administrators of Indian finance 
have arisen from its practical oversight. Nine 
oat of evorv ten Englishmen cotne to India full of 
the belief that English institutions, English modes 
of taxation, English laws, English manners, and 
English ouBtoms are so excellent that the sooner 
all other people adopt them the better. Now, 
English modes of taxation ai-e about as applicable 
to the condition of things here as English houses. 
Look at tins foot:— The poorest Englishman, as 
you know, must have tea from China, coffee from 
Brazil, sugar from Bengal, tobacco from America, 
wool from Australia, cotton from India, spices 
from Africa, spirits from France or Holland or 
from our own distilleries, and a plentiftil supply of 
beer from the brewery. In technical language, 
the Englishman's "standard of living,*' his expendi- 
ture, is very hi^h. On the other hand, the stand- 
ard of living m this country — the expenditure 
of the people — is exceptionally low. The tastes of 
the people are exceedingly simple, while every- 
thing they oonsume is grown at their own door. 

* Lecture delivered in the Town Hall, Bombay, 
before the Mechaoios' Institute, on Monday, the 28Ui 
retmirT, By B. Knight, F. S. S. 



The only articles of general consumption that pass 
through the Indian Custom-house, or are eTer 
likely to pass through it, are piece-goods and 
metals. The total gross revenue we are deriving 
at this moment from the vast network of Cnatoina' 
machinery, which stretches along our coast of 
3,500 miles, is consequently less thaxi £2,500,000 ! 
And, we shall never get much more. Custom- 
houses in India are but a wretched imitatiou of 
the fiscal system which has gi-own up in Europe 
under a condition of things totally different from 
what prevails here, or ever can prevail here. They 
find no difficulty at home in raising a vast revenoe 
with great ease through the Custom -house. Bat 
why? Because through their Custom-house lies 
the highway of half a dozen products of the world's 
industry that are consumed by every man, woman, 
and child in the country. Thus tnev get a very 
large revenue (£3,000,000) from a small duty upon 
tea, because every one drinks tea; from coneOt 
because every one drinlcs coffee; from suffar, 
(£6,000,000,) because every one uses sugar ; and so 
on. A tax never draws well till it rea4ihes the masses. 
And because of this, the onhj important article in 
our Customs' list in India is piece-goods, which 
every man, woman, and child in the country uses. 

We can never hope to ^et a revenue of any 
moment from customs. It is because of this thai 
I have insisted so earnestly for these ten years 
past upon the danger of tampering with the one, 
great, inexhaustible source of revenue we do 
possess in India — the land I Gentlemen in Cal- 
cutta tell us that if we will permanently settle the 
land tax the people will show a power of consuming 
dutiable articles that will make us independent of 
the land tax. Well, I ask wliat dutiable articles P 
Is it to be tea thev ai*e going to consume, or 
sugar, or coffee P Why, you know they are all 
grown at their doors. Is it to be spirits P The 
40,000,000 of Mussulmans cannoU and the masses 
of the Hindoos wiU not, touch them, and I hope 
never will. My quarrel with the men who are 
tamjpering with our land revenue is this, that, 
while they cannot point out a single article of any 
kind from which there is even a remote prospect 
of our getting revenue in India through the 
Custom-house, they would have us be content with 
their mere general assurances that we need have 
no fear upon the subject. India is a purely agri- 
cultural country, a country of peasant farmers and 
petty shop-keepers. Her vocation is to till the 
land, to produce food and the raw material of 
clothing for other lands as well as for herself. 
England, on the other hand, is a rich manufaour- 
ing country, a country of great landlords, mer- 
chants, manufacturers, bankers, lawyers, men €)f 
science, wealthy farn^ers, rich tradesmen, comfort- 
able middle claisses, and high-wage earning work- 
men,resting upon a sub-stratum of several millionB 
of labourers and the very poor. In India we have 
a very small class of wealthy traders and bankers 
at our great commercial emporiums, an immense 
body of petty shop-keepers and artizans in the 
towns and villages, and then a vast agricultural 
community of small peasant proprietors and 
labourers, a people of the simplest wants, and the 
riche3t of whom find their highest pleasure in 
hoarding their wealth in silver, or coverins the 
persons of their household with barbaric gold and 
pearl. 

While, therefore, in the one country it is the . 



Digitized by 



Google 



May 16, 1870.] 



THE REVENUE REGISTER. 



159 



easiest thing in tke world to raise a large revenue 
by taxes upon the eospendUwre of the people, that 
is, upon commodities, in the other it is next to 
impossible to raise a revenue in such a way at all. 
Yon cannot tax the expenditure of a people who 
spend nothing but upon the necessaries of life and 
jewellery. If taxes are to be levied in India at all 
upon oommodities. they must be levied on neces* 
saries, for there is nothing else to levy them upon. 
Vfell, we levy a somewhat heavy tax on salt and 
mother upon spirituous liquors; but,as the masses 
of the people do not touch alcohol, our spirit tax 
(Abkarry as we call it) produces comparatively 
little. Ton seei then, how absurd it is for our finan- 
cwn to dream of getting a large revenue in India 
from taxes upon commodities, unless th^y are 
necessaries of life. For no tax ever becomes 
productive till it reaches the masses. It is of no 
me to tax commodities that are consumed only by 
a few wealthy natives who have acquired European 
tastes and habits, because such taxes produce 
nothing, let them be as heavy as they may. A 
tax never draws well till it touches something 
that everybody consumes, and then a very small 
tax will yield a very large income. Thus, we 
might obtain an immense revenue from a tax of 
one rupee only per candy upon com if it were 
possible to levy it. The quantity cf grain 
consumed yearly by each one of us upon the 
average is about a Bombay candy of five hundred 
weight, and, as we are one hundred and thirty 
millions in number, a tax of one rupee per candy 
wonld plainly yield £13,000,000 sterling a year. 
On the other hand, you may pat as heavy a duty 
as you please upon champagne ; but, as it is only 
the English in India and a few wealthy natives 
who drink it, the tax will yield nothing. Indirect 
taxes in this country are, therefore, impossible, 
unless we are to tax necessaries of life, while at 
home they are the very mainstay of English 
anance. Out of a total revenue of £70,000,000 a 
year, the Custom-house and the Excise Office 
yield between them £42,000,000, while the Post 
Office, the Stamp Office,and the assessed taxes, all 
representing to a large extent indirect taxation, 
yield £16,000,000 more.— £67,000,000 out of 
£70,000,000. 

But if the condition of things here forbids the 
hope of our obtaining a large reveime in such 
modbss, still more clearly does it shew the hopeless- 
ness of such taxes as an income tax, belong^g to 
the other great division of taxation commonly 
called direct taxation. Out of ttie £70,000,000 
sterling of revenue raised in England, the highest 
amount ever obtained there within the last fifty years 
even in time of war, from the Income and Property 
tai, was the £16,000,000 sterling raised in 1866 to 
meet the expenses of the Crimean war. But now 
nark the condition of things under which taxation 
\g the direct method is levied in England. In 
&ffland,then, to begin with, the ownership of the 
laiul has passed from the State into the hands of 
|»ivat6 persons. The resalt is that we have a 
sbmU class of enormously wealthy families living 
in graceful idleness upon the rental of the soil. 
The net vaJue of the property belonging to the 
pAnAB kmdlords of the United Kingdom is esti- 
mated St £2,000,000,000 sterling. In the next 
itedr we have what is called the monied class, the 
nxfftgMeeB, fund-holders, and railway proprietors 
of ih« SBgdom,theiiet capitalized vtdue of whose 



property is estimated at £2,700,000,000. And in 
the third place we have the merchants, bankers, 
traders, and wealthy farmers of the kingdom, 
possessed of an estimated ctmital of £1,900,000,000 
sterling. The total value of the real and personal 
property of the United Kingdom is the vast sum 
of £6,000,000,000 sterling. This estimate is based 
upon the income tax returns, and is, therefore, con- 
siderably below the real amount. And this vast 
property is held in comparatively few hands. There 
18, nrst, the small class of landfords whose ances- 
tors in the remote past obtained upon one pretext 
or other from the Crown a right of ownership in 
all the lands of the country. The class cannot be 
hidden ; but stands out prominently, challenging 
attention as legitimate subjects of direct taxation. 
Thev have got possession in some way or other of 
the land of the countrv, and are holding by no title, 
when searched to the bottom, but that of prescrip- 
tive right. There is, in the next place, the monied 
class, standing as prominently before us in the 
cities as the landlords in the counties, challenging 
also equally with them the attention of the tax- 
gatherer. And lastly we have the great body of 
merchants, capitalists, farmers, and wealthy trades- 
men of the country, all men of mark in their 
neighbourhood, living in a certain style, and con- 
cerning whose means every one is able to make a 
satisfactorv estimate upon the whole. 

Now, when we turn to India, how different is 
the field. If there is one part of India, gentlemen, 
in which it is of great importance that an income 
tax should be levied witn success, it is Bengal. 
For we cannot reach the masses of that province 
through the Custom-house any more tnan the 
masses in other parts of the empire, whOe we have 
unfortunately abandoned to its zemindars, after 
the English example, the land revenue which the 
State was bound to retain in its own hands. There 
is nothing left for us, therefore, in Bengal, but the 
attempt to obtain, by a direct tax of some kind 
or other, the revenue which we have sacrificed 
by the land settlement. If there is any province 
of the country in which we might hope that such 
a tax would be successful, it would be Bengal with 
its landed proprietors, its rich and varied produc- 
tions, and its vast commerce. Well, we have 
twice essayed the experiment within the last ten 
years— and what are the results P The tax is a 
deplorable failure. When we look closely into the 
condition of the people, it is easy to see why the 
tax is a failure. Throughout the whole province, 
with its 40,000,000 of people, the general poverty 
is such that only 21,000 incomes were returned at 
above £100 a year to Mr. Wilson's Income tax, 
and only 64,000 at more than £60 a year. Under 
the present Certificate Tax, which goes down to 
incomes of £60, the total number of assessees 
daring the last year was less than 73,000, of whom 
only 44 (and 36 of them were Europeans) were 
assessed upon incomes of £1,260 a year and 
upwards. How hopeless is the levy of such a tax 
under such circumstances P The returns for all 
India, with its 130,000,000 of people, under Mr. 
Wilson's income tax were — 

63,000 incomes of £100 and upwards 
141,600 do. of £60 to £100 
and 600,000 do. of £20 to £60 
The great supporter of the tax in the Indian 
Press has ever been the F^-iend of India ; but eVen 
that journal, while still contending that the tax 
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thoald be retuned, admits that " the fact seems 
established tl« fcbno direct income tal shonld touch 
incomes belcw Rupees 1,000 a year." The 
fctaanchest ad . ocate of the tax would thus have 
tiB confine its application to some 50,000 persons 
out of a popnlation of 130,000,000, while to reach 
even this smnll class we must ^o as low as incomes 
of £100 a yenr. The Frimd is a poor authority 
at the best, and in making this recommendation 
has quite fori^otten the axiom that " direct taxa- 
tion founded on extensive exemptions is only 
another phraao for confiscation.*' The proposal is 
simply that tho 130,000,000 should force 50,000 of 
their number to build railways and make roads 
for all. For only 53,000 persons in all India were 
returned under Mr. Wilson's tax as possessing 
incomes of more than £100 a year. Turn to the 
United Kingdom from which this device was 
borrowed, and see how it applies there. Out of 
its small population, then, of 30,000,000— only one- 
fourth or fifth of our number — we hate 
995,688 persons with incomes of £100 to £300 
178,036 do. do. of 300 to 1,000 

47,228 do. do. of 1,000 to 5,000 

8,048 do. do. of 5,000 to £400,000 



1,224,000 



Let me recal our own statistics once more for 
immediate comparison — 
141,500 persons with incomes of £50 to £100 
53,000 do. do. of £100 and upwards. 



194,500 



With figures like those staring us in the face, 
is it not amazing that this income tax notion 
should still be encouraged ? It is wholly unsuited 
to the circumstances of the country, and is possible 
only upon the principle of exempting 999 persons 
out of every 1,000. And yet this is the tax to 
which Calcutta has been looking for vears as 
the future backbone and mainstay of Indian 
finance when it has got rid of the land revenue. 
Were we to strike out of the schedules at home 
every man who is there thought rich enough to be 
assessed at all, we should stiQ have in the residual 
incomes alone a field for the levy of the tax infi- 
toitely more promising than we have here. To 
begin with, tnere are 1,535,000 incomes derived 
from actual property averaging £55 a year each, 
which the income tax does not touch. Then, we 
have 1,345,000 artizans, earning £50 a year each, 
whose incomes also are untouched. I'hus there 
are three millions of exempted incomes of £50 to 
£55 a year each against 194,000 assessable incomes 
in India, three-fourths of which range from £50 
to £100 only. The 3,000,000 of exempted incomes 
at home if subjected to Mr. Wilson s tax would 
yield £5,600,000 a year, more than three times the 
amount which the tax yielded in India. Still 
below these exempted incomes at home there are 
nearly 10,000,000 of incomes derived from wages 
averaging £27 a year each. It is the fact that the 
incomes which we exempt at home as too low to 
be assessed at all ofier a far richer field for the 
levy of the tax than the incomes of all India 
taken together. As a matter of fact the classes 
which at home pay the income tax have no 
existence here. We have individual men of such 
classes here and tbere at wide interyab, but 



the classes as classes have yet to be created. 
Thus in England we have upwards of 8,000 
men with incomes of from £5,000 to £400.000 a 
year each. Throughout the whole of the North- 
west Provinces, with its 24,000,000 people, we 
have just 13 representatives of this class, the 
wealthiest of whom has not £40,000 a year. La 
England we have nearly 50,000 men with Incomes 
of from £1,000 to 5,000 a year each ; in the North- 
West Provinces, we have but 300 specimens of the 
class, of whom 23 are European ofiicials. In 
England* we have a vast class of 174,000 men 
with incomes from £300 to £1,000. In the whole 
of the North- West Provinces there are not 2,000 
men with such incomes. In England we have a 
million of men with incomes of £100 to £300 
a year each; in the whole of the North- Wesfc 
Provinces there are not 7,000 of such incomes. 
In England, finally, we have nearly three millions 
of exempted incomes above £50 a year each, while 
in the whole of the North- West Provinces not 
25,000. If the income tax at home went down as 
low as the certificate tax does here, it would reach 
more than 4,000,000 of persons possessing an 
aggregate income of £512,000,000 sterling a year. 
In the North-West Provinces it reaches just 
34,294 persons with an aggregate income from 
twelve to fifteen millions sterling. In such 
circumstances an income tax is the greatest follj 
in the world. It cannot be productive, for li 
touches only one in a thousand of the people, 
while the fact that it reaches no more makes its 
injustice as patent as its folly. For direct taxes 
based upon the exemption of the many are simply 
confiscation, e^ll them by what name you please. 
'* Every man of authority upon financial subjects," 
says Mr. Gladstone, '* agrees that the odious 
features of the income tax cannot by any means 
be removed or modified;** while in India the 
special objection lies against it, that it is neces- 
sarily founded on the exemption of 999 persons 
out of every 1,000, making it but another phrase 
for confiscation. 

In these circumstances, gentlemen, the raisine 
a revenue of £50,000,000 sterling a year, if we had 
nothing but taxes to depend upon, would be a 
task that might well dismay the most sanguine of 
statesmen. But the second peculiarity in our 
condition is that the commonwealth of India is 
not dependent upon taxes, as is the commonwealth 
of England, for the yearly expeuses of the State. 
The commonwealth of India, instead of depending 
upon an income drawn from the Custora-house 
and the Excise Office, owns an enormously valua- 
ble properMr, which year by year returns it an 
income sufficient of itself, were it but properly 
looked after, to meet all the legitimate expenses of 
the State. The grand peculiarity of our condi- 
tion, "that which distinguishes us from all the 
kingdoms of the western world,*' is this posses- 
sion. And it is the tampering with this posses- 
sion by Calcutta financiers that has been the 
chief subject of all my anxiety as a public writer 
for the last ten years. It is the tampering with 
this possession, this national property, that has 
necessitated the income tax, and this alone. 

The Government of this country is entitled hj 
immemorial usage to take a rental from the landt 

• When the lecturer says ** Englaad" he »Mt bs 
mderstood to mean the United KiBgdein. 
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or, wbat was known under onr predooessors' rule, 
as the IcMraj, This imposfe by Mahomedan law 
might extend to one-half the produce, but could 
not exceed thai proportion ; iti practice, a third or 
a fourth only was taken. In other words, the 
commonwealth has an old prescriptive right to 
share in the produce of the soil ; a share that mieht 
reach to one-half, but in practice seldom exceeded 
one-third, of the gross produce of the land. I 
hope yon understand that this was the condition 
of things which we found in India. We found 
that the State had reserved to itself a right, from 
time immemorial, to a certain proportion of the 
produce of the land* The State had no right to 
the soil. It could not dispossess one tenant to put 
in another at a higher rental, for the soil belonged 
to the occupier, who could do with it what he 
liked, so long as he paid the State its share of the 
produce. When a ryot sold his land, he sold it 
subject to the State's claim upon it ; in other 
words, he sold a right to enjoy for ever two-thirds 
of its produce. The remaining third was not his 
to self and never was his. Whether the State 
share represented the true rent of the soil or not, 
was an accident. I am inclined to believe that it 
fell short of that rent as a rule. Now, this was 
the condition of things we found here, and ecopo- 
mists all agree that it is the happiest of all possi- 
ble arrangements for a people to live under. But 
at this moment we have every where, except in 
Bombay perhaps, lowered this claim almost to 
the poiQt of abandonment. The land has risen so 
greatly in value within the last five-and-twenty 
years that, instead of one-third, it is doubtful if 
we are taking upon the average one-thirtieth of 
the produce for the State share. We are virtually 
abandoning all claim to anything but a auit-rent 
af the soil throughout all India. We have 
ab€U[idoiied to the cultivator that share in the 
produce which, before we came, was reserved for 
defraying the expenses of the Government. In 
so doing we have clearly conferred an enormously 
valnable property upon the cultivator, to which 
he had not the remotest title or right. The State 
has ceased to be the landlord, having abandoned 
to the cultivator the whole margin of profit which 
lies between our light assessment and the rental 
of the fields. Take the case of a ryot holding a 
thirty years* lease in the Central Provinces, The 
man has what is called a right of occupancy, and 
his ** lease" is an assurance that the Government 
assessment shall not be raised for a ^eneiation of 

fears. He can do what he likes with his land, 
[is right is heritable, and transferable, and 
perpetual. The State cannot oust him, and all 
improvements upon the land are his for ever. He 
is simply liable at the end of thirty years to find 
the quit-rent he is paying somewhat increased 
from a general edict falling upon the whole taluka. 



Where he is now paying a quit-rent of 6 annas an 
acre he ma^r perhaps Tiave to pay b^ and bye 
9 annas. He is the real landlord. liow, if we could 



^_ at the hoards of these men for the purpose 
^ making the roads and canals which they nave 
too little enterprize to make for themselves, it 
ironld plainly be good policy to tax them for the 
pforpoae; but to tax the urban daaaes for such 
VQfl^ESy who have no interest in the profits arising 
hoBL the outlay, is simply monstrous. On this 
\ I have ever condemned the income tax in 
^ %eeaase it is levied to sustain a great public 



w<wks expenditure. If we are to settle the land 
tax at its present rates, then must we cease all 
expenditure upon public works for improving that 
land. For all that we are now taking from the 
land is a quit-rent, the proceeds of which go to 
defray the expense of administering the laws. To 
undertake public works for improving the land, 
out of an income tax upon the cities, is simply 
preposterous. 

We have already conferred upon the occupiers 
of the land an enormously valuable property, 
whfch belonged of right to all classes in common, 
urban as well as they. And we are now required 
to add to that value by an indefinite outlay upon 
railways, roads, canals, and I know not what else, 
for the improvement of land, our title to which is 
gone. And we are to do this out of a direct tax 
upK)n our ijicomes ! To shew you to what an extent 
this sacrifice of State rights is being made, I have 
here with me the very latest report issued of a 
land settlement— the Raepore Settlement in the 
Central Provinces. We have in this Baepore 
report the latest illustration of what is going on, 
and I beg you to mark carefully what it reveals. 
First of all, then, Baepore is a land of plenty, 
where want is unknown, * and the rainfall never 
fails. The district is the granary of the cotton - 
growing people of Nagpore; but is somewhat 
remote, and cheap communications, tramways, or 
canals are required to show the real wealth of its 
resources. The staple food of the people is rice, 
and their standard of living exceptionally high 
for this country. The very cattle find Baepcre a 
sort of paradise. " The richer ryots feed their 
" plough-bullocks and bullocks during the hot 
** months, giving each animal from 2 to 3 seers of 
" oil cake or dhall daily and about 20 bundles of 
'* grass, and the bufialoes continue to be fed 
" throughout the year.'* The^otal area of land 
under cultivation is 1,866,924 wes. 

Now, the rental which tJ^Commissioner pro- 
poses to levy upon this land for twenty years to 
come is Bupees 658,708, or about h\ annas per acre. 
You will ask, what is the value of the crops? 
Upon this point the report is exceedingly full and 
valuable. It gives as the acreage of each crop 
gi'own the average produce which each crop yields 
and the gross money-value of the whole harvest. 
I cannot give these returns in detail, but tlioy 
shew that the total value of the crops is Biipecs 
1^62,22,163 a year. Thus the annual harvest and 
the annual assessment are — 

Harvest Bs. 1,62,22,163 

Assessment „ 6,58,708 

In other words, we are going to commute all 
claim for rent and taxes for twenty years to come 
upon this wealthy people for a sum equivalent 
to about l-27th of the value of the annual pro- 
duce of the land. The assessment in point of fact 
is not one -fiftieth of the harvest. For, to be on the 
safe side of matters, they have computed the value 
of the staple crops throughout at a third or fourth 
of their real value. The single harvest gathered 
in Baepore in the last 12 months will sufiBce to 
pay the whole 20 years* assessment three times 
over. The value of the harvests I say of the last 
12 months alone must have been three times that 
amount. There are no middlemen in Baepore to 
take the profit. The ryot gets it all. It is 
simply impossible to carry on the government 
upon such principles. How can ^e, witlj justice 
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to the rest of the empire, commute the State 
demand for taxes for twenty years to come upon 
a wealthy people like this, on terms so preposter- 
ous P It is a manifest injustice to the rest of the 
empire to do so. It is an injustice to Baepore 
itself so to do. For the great want of Raepore is 
communications with Nagpore. A canal, or eCQ* 
cient tramway, between tne two districts would 
double the yafue of the harvests at once, and it is 
simple insanity to deprive ourselves of the means 
of opening such communications. 

The same ruinous settlements have been mitde 
throughout the whole of the Central Provinces, 
which comprise much of the richest soil of India. 
Their population is about 10,000,000 of people. 
The cultivated area is 12,400,000 acres with 
2,500,000 acres of grazing land. The value of 
their crops is at least £25,000,000 sterling. Our 
public works expenditure therein (including rail- 
ways) in the last eight years has been about 
£8,000,000, the interest alone upon which is about 
£400,000. In any other country of the world the 
rental of the land would be about £8,000,000, 
while Calcutta has done us the service to fix it for 
30 years at £550,000 a year, or little more than 
the interest upon our public works expenditure 
therein since 1860. 

The result is — ae we can tax them in no other 
way — that these provinces will be a draff and drain 
upon the rest of the empire till the close of the 
oentory. In the North- West Provinces the same 
sacrifice is being made. The average assessment 
according to the last returns is but Rupees l-lO-l, 
or 3«. 3<i per acre, somewhat less than it was 30 
years ago, when the average rate was Bupees 
1-12-1, or 3s, 6cU per acre. Now this old North- 
West rate was fixed at a period of unprecedented 
agricultural depression, and was based upon the 
tSat that the averaffe price of wheat (the staple 
food of the people) during the ten vears preceding 
the settlement had been 66 lbs. the rupee. The 
assessment was avowedly moderate — was intended 
to be moderate — and was paid with ease. During 
the 30 years that have since gone by we have given 
the provinces a vast system of irrisation, and 
have sent railways at enormous cost through the 
provinces. The amount spent on public works in 
the provinces is fabulous. Money, meanwhile, 
has fallen to half its old value, while the prices of 
produce — partly from this cause, and partly from 
the growth of a vast export trade — are three 
times what they were. Thus wheat has been for 
12 months past 18 to 20 lbs. the rupee. The 
result of all this is that the cultivating classes 
have grown very wealthy. They have virtually 
beeu made, as jon see, the pwners of the soil, tlie 
State abandoning to them the rental which, before 
our time, was appropriated for the expenses of the 
administration. At this moment the old leases 
are falling in, and, were the new assessment based 
upon an enlightened regard for the altered condi- 
tion of things in the country, we might doable the 
rental throughout the provinces. The considera- 
tions I have pointed out make it as certain as any 
thing in human afiairs can be that we migjht do 
this without the slightest oppression, and without 
interfering with the progress or well-being of the 
people in the least. And let me tell you what 
that means. It means an increase of £4,000,000 
of revenue a year, about three times the produce 
of Mr. Wilson's general income tax when at its 
highest amount of 4 per oent. 



Agun, the modem land settlementa of tlw 
Maduras Presidency are being made for 30 yean 
upon the assumption that the price of paddy is, 
and will remain, £2-0-7 per ton, whereas the 
real price for years past has been two or three 
times thai rate. Now it is these proceedings 
which are the cause of all our embarrassment, 
and of the necessity of this new income tax. We 
are fixinff the land revenue for long periods of 
time at these absurd rates, while committed to an 
indefinite outlay upon poblio works for improving 
the value of the land. Our finance is in the hands 
of men who are simply blind. 

I do not think I should have chosen this sub- 
ject for my lecture this evening but for tha 
strange neglect of our publicists to deal with it. 
Until my own protest appeared against the mea- 
sure,— in the shape of my letter to Earl Mayo, 
which has been so much cried out against, but 
which has done its work,~the press of India was 
meekly bowing its neck to the imposition of the 
yoke. I cannot but think that it should have 
acted very differently, and that public meetings 
should have been called in every city in the 
empire to protest against the tax ; for I despair 
of seeing Indian finance administered upon broad 
and comprehensive views until the Council Cham' 
her at Calcutta reflects the enlightened conrictiona 
of the public mind. The most important work 
which tne Indian Press now can do is to spread 
exact information upon the subject; to educate 
the country in right views thereon. I have no 
sjrmpathy with ignorant impatience, but still less 
with the ignorant imposition, of taxation. It ia 
the duty of every citizen to resist such taxation 
with his whole might. For all taxes more or less 
interfere with, and embarrass, industry; and we 
are bound to hand down to the generations, which 
shall come after us in this country, unimpaired, 
the great inheritance to which we have ourselves 
succeeded — the State rights in the soU* I have 
shown you how largely these rights are being 
tampered with, and tne i^jon^ inflicted upon the 
commonwealth thereby. Throughout S^gal, 
Behar, Orissa, and a i>art of the North- West and 
of Madras, the State inheritance is lost, and the 
sacrifice would have been universal, I believe, but 
for my own personal, persistent, and passionate 
efibrts. For I have seen clearly that the surren- 
der of the land revenue of the country now, or at 
any time, as the London Times said some years 
ago, will be ** the sacrifice of the one single oppor^ 
•• tuniiy left in the wortd of carrying ottt in practice 
" the dream of the political economist in thiB main* 
" tenance of a commtmity wUh entire justice and 
" without waste. From the first hour, when the 
'* philosophy of administratioth has heenMnderstood^ 
** tt has been admitted that the true source of SUxfe 
" revenue is the la/nd, and the only sound voliey i# 
** to preserve the land as the property of tne State, 
" The land is the one species of property which 
*' necessarily and perdurably increases m value 
•' by the mere growth of society, and which can, 
** therefore, be ^larged with the support of the 
'' State, precluding all burdens upon mdividuals, 
''and ])recisely adapting itself to the demands 
" upon it. The misfortune of all the western ibtti^* 
" doms of the world has been, thai this discovery wets 
*' not dearly made till the practical appUeatwn qf^ ii 
" had become impossible, through the appropriatiim 
" of the soil as private proper^ ; and when India 
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'* oame into the bauds of our fathers they found 
" thefflselvee in possession of the one opportunity 
" left in ihe world for ooArymg on government tnth- 
** out taauM&n, and voUhout the neeee^Uy for ever 
•* meiituiing iaxeer 

It cannot be too often repeated that we have but 
one sonroe of revenue in India, and that it is the 
tampering of Calcutta officials therewith that 
proauoes all our embarrassments. We have but 
one source of revenue on which we can count with 
reasonable certainty to meet the heavy liabilities 
we are incurring in the prosecution of works of 
public improvement. Happily, that one source of 
revenue is not only sufficient for all the wants of 
the State ; but, by consent of all authorities on 
economic science, it is the very best source of 
revenue a nation can possess. And yet against 
this one source of revenue, upon the preservation 
of which the future well-being of the country 
throughout all time depends; against this one 
source of revenue, to which neither social, nor 
economic, nor political objection of any kind 
exists, Calcutta financiers to a man have for 
years been arrayed. Before the mutiny they 
were the exponents of a financial policy the very 
opposite of this new one. Then not a freehold 
acre of land in the country was to be tolerated ; 
noto ^e land is to be everywhere settled at a quit- 
rent, and the right of the commonwealth to snare 
in its improved viUue to be abandoned to the culti- 
Tfttor for ever. I am not misrepresenting these, 
gentlemen, in the least. Calcutta financiers, as a 
body, have shewn for the last ten years an 
incessant disposition to tamper with the land 
rerenne, and cannot be made to see that two 
things go to make up a policy of public works 
expenditure by the commonwealth. If these works 
are to be constructed by the State, it can only be 
npcm the understanding that the commonwealth 
is to share in the improved value of the soil. The 
problem which Calcutta has set itself is an impossi- 
ble one, and,the attempt to solve it by an income tax 
involves a grievous wrong to the urban classes of 
the country. For you cannot settle the tax upon 
the land at the old rates while incurring enor- 
mous liabilities for increasing its value. What 
these Calcutta gentlemen are forcing us to do is 
to improve the land out of the proceeds of an 
income tax upon the cities, or the salt tax upon 
^e labouring masses. Our rule has confeired 
upon the cultivating classes rights in the soil, 
unknown before our time, of immense value ; and 
now to dream of undertaking public works for 
improving their land out of the mere quit-rent 
which we are receiving therefrom, and which is 
absorbed in the cost of our ordinary administration, 
is simply, I say, preposterous. 

If the income tax is to be maintained in any shape 
whatever, it should be made to fall upon tne 
classes for the improvement of whose property it 
is levied. My strongest objection to the income 
tax is, that it is levied for the advantage of certain 
classes who are already enjoying an annual bounty 
fiMUQti the State. For, I repeat, again and again, 
tiiat if we require an income tax at all, we recjuire 
it not to defray the expenses of the administra- 
tion of justice amongst us, nor for the interest 
upon our debt, nor for the maintenance of any 
part of the national establishments. We require 
It sinply for the purpose of prosecuting public 
W0]r|u; for the improvement of the land ; or, what 



is the same thing, paying interest on the loanH 
borrowed for that purpose. Throughout Bengal, 
Behar, Orissa, a part of the North- West Province^, 
and Madras, as I have said, we have divested our- 
selves of all right whatever to share in the future 
value of the soil. By the Permanent Settlement 
conferred upon the landed classes of these pro- 
vinces we have, in effect, said to them, " Although 
" entitled to take one-half the produce of your 
" land, we commute that right for all time into 
" a demand of one-twentieth only. Take the lands 
" as your own, and bless the Government which 
" confers upon yoxi this splendid inheritance.'* So 
far all is in telligible. The State makes a transfer — 
which it has no right to make — of public property 
to a class that has no more eqnitable title to it 
than you or I have; and all other classes ai*e 
required to acquiesce in the arrangement. Some 
persons foolishly profess to expect great poli- 
tical good from the transfer, — out is there one 
intelligent person in India who is prepared to pay 
an income tax, the proceeds of which are to be 
laid out in improvement of this propertv P Is it 
not enough that we are deprived of all right to 
share in its future value — that we are to be taxed 
to increase it P Absurd as the situation is, such is 
the exact position in which we stand towards this 
income tax. The zemindars of Bengal are in 
urgent want of roads; for, notwithstanding the 
innumerable water tracks which pervade the lower 
provinces, there is no part of India *' where 
" communication by means of good roads or 
** navigable canals is so much wanted." Then 
again they want canals, for the soil there is " of 
" that nature that, as soon as the moisture is 
" evaporated, (which a few days after the wkters 
" subside are sufficient to accomplish,) the face of 
" the earth becomes so indurated that it resembles 
" a surface of rock intersected by fissures. Us 
*' miniature ravines being such as no tender plant 
'* can perforate." We £ave already constructed 
the East India Railway largely out of taxes for 
the benefit of these zemindars, whose lands it has 
immensely increased in value, and we are now to 
construct for these poor fellows a system of good 
roads throughout their lands, and a few hundred 
miles of navigable canals ! If an income tax is 
wanted for the legitimate expenses of the State, 
we are ready to pay it ; but let the zemindar make 
his own roads and canals, if you please. 

I rejoice to see that, since the publication of my 
letter to Lord Mayo, there is a general awakening 
of the public mind to the necessity of preserving 
the land revenue of the country from being 
further tampered with. It was never, I believe, 
seen so clearly as now, how vitally important it is, 
while the State is committed to a policy of indefi- 
nite outlay upon the land, that we should retain 
the old prescriptive right to share in the improved 
value of its produce. The controversy which 
seemed all but hopeless seven years ago — so folly 
made up were men's minds at that period to the 
propriety of a Permanent Settlement — is now 
definitely closed. I look back sometimes with 
astonishment upon the prejudices with which this 
great question was formerly beset, and can hardly 
understand even now how the change of public 
opinion has been brought about. 

'Tis the old history ; Truth without a home, 
Despised and slain ; then rising from the tomb. 

Seven years ago I stood quite alone of the 
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ludian Press upon this subject. To-day I rejoice 
to say the permanent settlement has no longer a 
single advocate in the Indian Press. In protesting 
agamst it with all my might I have been moved 
simply by considerations for the public good, and 
my writings have been as opportune as important. 

it is idle to complain that the wealthy trading 
classes of the country — comparatively few in 
number— contribute little or nothing towards the 
expenses of the State. They have grown wealthy 
by their own exertions, and are not indebted for 
their wealth — as are the agricultui*al classes — to 
the generosity of the State. The wealthy trading 
classes do contribute very little to the State, but the 
agricultural classes have had enormously valuable 
rights conferred upon them, to the disadvantage of 
the cities and the embarrassment of the empire. 
Every one who has studied Indian finance with 
candour by this time knows that our rule has 
everywhere conferred upon agriculturalists not 
merely exemption from taxation in common with 
other classes, but enormously valuable proprietary 
rights in the soil, which up to our time belonged 
to the commonwealth. The difference between 
the agricultural and urban classes is this, that, 
while both are comparatively exempt from taxation, 
our moderation in levying the land revenue has 
conferred immense wealth upon the former. 

Long as I have detained you, I must not close 
this lecture without a word upon the great subject 
of decentralising our administration of finance. 
The income tax is simply a fraud upon the people 
of Madras, Burmah, Bombay, and other provinces, 
which are already contributing more than their 
proper share to the imperial treasury, and are now 
required to pay this tax simply to make up a 
deficit which is brought about by official tampering 



with the land revenue in other provinces of the 
country. If Bombay has a better land system 
than Bengal, as every one. knows it has, Bengid 
ought not to be allowed to rob the minor preai- 
dencv of the advantages which arise therefrom. 
The local Governments of India should be allowed 
to manage their own finances as the State 
Governments of the United States do. The 
decentralization of Indian finance that is worth 
anything means decentralization of the same 
order as that which exists in the United States. 
The Imperial treasury at Washington receives 
certain taxes which fall with equal incidence upon 
the whole country, such as customs, and defirays 
the imperial charges of the debt, army, &c,, out 
of them. The local administration of each State 
is left in its own hands. So should it be hera 
The Imperial Government of India should take 
all taxes that fall with equal weight upon the 
provinces, such as salt, customs, stamps, and 
defray the imperial charges therefrom. All other 
taxes — the land tax first of aU — should be held to 
belong to the provinces in which they are raised. 
How is it possible with justice to frame a single 
budget that shall include provinces whose circum- 
stances are so different as Bengal and this presi- 
dency? The Government here, fortunately for 
its people, has kept intact in its possession the 
grand inheritance which they have in the soiL In 
Bengal, the Government, by the impatient folly of 
Lord Cornwallis, has lost that inneritance. If 
Bombay, then, is not be placed under perpetoal 
tribute to Bengal, we must have two distinct 
systems of finance for them. Their drcumstaQces 
are radically different. A direct tax of some kind 
or other may be a necessity there; in Bombay it 
is simply a fraud. — InoUam Econofni$U 
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IS TODDY A " LIQUOR r~I. 



Toddy is an article of such general con- 
sumption, ftnd is so important an item of 
the abkarry revenue, that we need offer no 
apology for the following remarks regard- 
ing it. 

Our readers are all probably aware that 
toddy is drawn, in a natural" state, from 
cocoanut and palmyra trees ; that it is used 
as an article of consumption in a sweet state, 
but to an inconsiderable degree ; and that, 
after being drawn, fermentation very rapidly 
takes place without any artificial means, and 
it is then largely drunk by the lower Hindoo 
classes. In this latter form the drink is 
highly intoxicating, and is included among 
the liquors, the monopoly of tjie sale of 
which is in each district yearly rented out 
to the so-called abkarry contractor. This 
person is empowered by law to retail in 
licensed shops intoxicating liquors of 
country manufacture ; and the illicit manu- 
facture and sale of any '^ liquors'' according 
to the Act is rendered a highly penal 
offence, and one in which the police are 
bound to act upon a complaint, and to pro- 
duce the guilty parties before a magistrate. 
Indeed, so strongly are the Government 
interests protected, that it is a penal offence 
to be found conveying more than one 
imperial quart without a pass. The more 



narrowly the abkarry contractor's agents 
are able to watch illicit vendors and manu- 
facturers, and the oftener they are able to 
obtain against them a conviction for such 
offences, the more will the whole of the sale 
of liquor pass through the lawful agents, and 
the more will fraud be repressed. Having 
this in view, it was mooted some two years 
ago that sweet toddy, that is, the toddy 
just drawn, in which fermentation has not 
yet taken place, should be included under 
the definition of 'Miquor." The opinions 
and reports of the different Collectors were 
called for ; and it was ascertained that a con- 
siderable amount of sweet toddy was sold, to 
a greater or less extent, in certain districts, 
and that, owing to the irregular manner in 
which fermentation sets in, depending upon 
the cleanness of the pots in which the 
liquor was drawn, the heat of the sun, &c., 
it was often impossible to ascertain distinct- 
ly whether what was sold as sweet toddy 
was not, in fact, fermented toddy. It was, 
however, certain that the abkarry laws 
were frequently evaded, and thus the value 
to the contractor of the monopoly was 
decreased, and eventually a smaller price 
for the purchase of it was paid to Govern- 
ment. One Collector adopted the some- 
what rash course of fixing the time of the 
day at which sweet toddy became ferment- 
ed, and published a notice in the Gazette, 
in which he stated that after a certain hour 

1 
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in the afternoon all toddy drawn on the 
same day would be considered fermented, 
and the sellers of it without a license 
would be treated according to law. The 
Board of Revenue, however, quashed this 
order, and laid down that it was the duty 
of the police and the magistrate to ascer- 
tain in each case whether fermentation 
had actually taken place or not. The Board 
declined to recommend to the Government 
any alteration of the law, as they consider- 
ed that the small amount of sweet toddy 
generally sold did not warrant the incon- 
venience which such a change would cause. 
We, therefore, see very clearly that the 
Board of Revenue consider that it is only 
after fermentation has taken place, that 
toddy can be treated as a '^liquor/' but, 
when such fermentation has taken place, 
toddy comes under the definition of 
" liquor.'^ This opinion is now generally 
acted upon throughout the Presidency ; and, 
in trials before them for breaches of the 
abkarry law, sub-magistrates act in accord- 
ance with it. 

The abkariy contractor employs a large 
number of agents, whose business it is to 
detect illicit sellers and manufacturers of 
arrack, toddy, &c.; to bring down the police 
upon the offenders ; and to procure the 
conviction of the guilty parties before a 
magistrate. The abkarry contractor has a 
considerable amount of money at stake ; he 
has paid probably at the rate of two-and-a- 
half lakhs per annum for the monopoly of 
three years ; and his interest is, therefore, 
that as little " liquor^' as possible, of any 
kind whatsoever, is sold by any person 
except his licensed sub-renters. In order 
to procure the detection and conviction 
of frauds, he is prepared to spend money; 
and it is an undoubted fact that he 
not unfrequently pays the police, in order 
that they may the better perform their 
duties. He, however, often goes further; 



and innocent vendors and transporters of 
sweet toddy, who have incurred his enmity, 
perhaps through a suspicion that they have 
conducted illicit sales, are sometimes arrest- 
ed, the liquor they carry is sworn to be 
fermented, and they are then sentenced to a 
heavy punishment. Extreme cases of this 
nature have frequently been brought to our 
notice. We will state an example: the abkarry 
agent and the police charge A with being 
in possession of more than an imperial 
quart without a license. On inquiry it 
appears that the liquor, in possession of 
which A is charged with having been, was 
in a pot at the foot of a tree, in which tree 
A was at the very time drawing fresh toddy. 
The toddy at the foot of the tree was what 
he had drawn from other trees. The police 
swore that they tasted the liquor, and found 
it to be fermented. A declared that it had 
only just been drawn, and that it was sweet. 
In this particular case A was released, the 
magistrate being a European one. Here 
we see the following strange anomaly. A 
man is engaged in a perfectly lawful pursuit, 
namely, drawing toddy, presumedly for 
consumption; whilst in an unfermented 
state, however, natural causes intervene; 
the heat is somewhat greater to-day than 
it was yesterday; and, without any action on 
his part, his act yesterday innocent becomes 
one which; according to the spirit of the 
Board of Revenue's rulings, is to-day a 
punishable one. He has no pass, the liquid 
he is carrying is sworn to have been in a 
state of fermentation, and perhaps it was, 
and the man if tried before a native sub- 
magistrate would have been in aU probability 
punished. We have heard of numerous 
instances in which the intei'pretation attach- 
ed to the law by the Revenue Board has been 
so strictly carried out, that persons have 
been punished for conveying " liquor*' 
without a license, who were merely carrying 
the toddy they had just drawn from the 
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trees to the licensed stills^ because whilst 
in transitu the san had caused fermentation. 

If, however, we look closely into the 
definition of the term "liquor,'^ we shall find 
that the interpretation attached to it by the 
Revenue Board is incorrect, and the sentences 
passed by the sub^magistrates in accordance 
with that interpretation consequently illegal. 
In A.ot III of 1864, (Abkarry Act,) we find 
liquor to be any liquid in the ^'manu- 
facture of which fermentation or distillation 
takes place/' The essential points to be 
proved, therefore, in order to obtain a con- 
viction, are— first, that the liquid has been 
'' manufactured^' from its natural into an 
artificial state ; and secondly, that during 
that manufacture fermentation or distillation 
has taken place. The fact of manufac- 
ture in which there is no distillation, or 
fermentation, is as insufficient to warrant 
conviction as the fact of fermentation 
without manufacture. Distillation, of course, 
could never occur without some process of 
manufacture j but fermentation, we have 
seen in the case of toddy, invariably does, 
if the liquid has only been sufficiently long 
exposed to the air. It is, however, evidently 
not the intention of the law that an innocent 
and lawful act should, from natural causes, 
and without any guUty action of the party, 
suddenly become au ofifence. Some pro- 
cess of mannfactitre must have tiiken place 
before a legal conviction can be obtained. 
As the law stands at present there is no 
illegality in selling toddy ^ in whatever stage 
of fermentation it may be, as long as no 
artificial process has been made use of to 
produce fermentation. 

We are fully alive to tho serious con- 
sequences which will result to the Govern- 
ment interests, if this proper interpretation 
of tho law is universally adopted. Toddy 
fermented is more generally drunk than 
diatilled arrack; and if to sell toddy naturally 
fermented is an unpunishable offence^ the 



value of the Government abkarry farms 
will be immensely deteriorated. There is, 
however, no need that this should occur; 
what is indispensably necessary is, that the 
law should be altered so as to include toddy 
in both its sweet and fermented state. If 
sweet toddy is not included in the defini- 
tion, there will always bo a loophole for 
oppression and injustice. If the monopoly 
of the sale of both is sold to the contractor, 
the interests of the people will be far better 
consulted than they are in the present 
vague and uncertain state. Toddy when 
fermented is intoxicating, and, as such, 
should undoubtedly be taxed ; when sweet, 
it is dinink only to a slight extent, and 
those who wish to purchase will still be 
able to do so from the abkarry agents, as 
well as they do at present from unlicens- 
ed sellers. There should be allowed no 
chance of the injustice taking place which 
now so frequently occurs, sometimes in 
accordance with the meaning which the 
subordinate magistrates have been instruct- 
ed to attach to the law, but often, we fear, 
simply as a means of oppression made use 
of by a wealthy contractor, by the agency 
of a, sometimes, corrupt police. We most 
earnestly request the consideration by the 
Government of the point we have raised, 
of the correctness of which we feel no 
doubt; and we would invite from our readers 
and correspondents a discussion of this 
question, of such importance to the Gov- 
ernment and to the country at large. 



THE SEVEN PAGODAS. 



We mentioned in our last that we had 
received from the Revenue Secretary to 
Government a very handsome edition of 
papers relating to the Seven Pagodas on 
this coast, and that we would take an 
early opportunity of communicating to^our 
readers the impressions left on our mind by 
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a perusal of these valuable papers. We 
now proceed to fulfil our intention in part, 
as we find that we cannot complete our 
notice of the volume in one impression. 
We feel sure that, however imperfect our 
notice of the subject may be, it will never- 
theless prove of some interest to our 
readers, many of whom may perhaps for the 
first time learn, especially the good folks 
who live on within the Municipal limits of 
Madras, scarcely conscious, and certainly 
not caring to see for themselves, that on a 
spot not more than thirty-five miles south 
of Madras, and easily accessible by means 
of the Adyar and Sadras Canal, are to be 
met with specimens of human skill and 
persevering labour, which in their details 
are even thought to be superior to the 
famous carvings of Elephanta and EUora. 
Wo observe that the book we propose to 
notice consists of several descriptive and 
historical papers contributed from time to 
time by different writers, among whom the 
names of the Rev. G. W. Mahon, Lieute- 
nant Braddock, the Rev. W. Taylor, and 
Sir Walter Elliot, will be familiar to Madras 
readers. These papers, hitherto buried in 
the archives of the Royal Asiatic Society, 
and having but once seen the light of day 
in the ephemeral pages of the Madras 
Jauimal of Literature and Science^ have 
now been happily rescued from oblivion, 
carefully collated, and thrown together 
into a durable form, illustrated by well- 
executed lithograph drawings of the quaint 
carvings and inscriptions with which those 
remarkable relics of human ingenuity, 
known as the Seven Pagodas, so richly 
abound. All who feel an interest in these 
ancient sculptures and inscriptions, who 
wonder and argue about them as archseolo- 
gists, and who regard them as specimens of 
an ancient but now forgotten art, must 
alike appreciate the careful and intelligent 
laboars of Oaptain M. W. Carr of the 
Madras Staff Corps^ who, in bringing these 



records into their present form, has 
enhanced their value by his clear and sue- 
cinct notes on points left unexplained by the 
writers. Mr. Caleb Foster, of the Foster 
Press, has in his turn materially helped tho 
editor to preserve these papers for enquiring 
minds by enduing them in the atti-active 
garb of accuracy of letter-press and beauty 
of type ; while our brahmin friends assure 
us that the clever reproduction of the 
original Deva-nagiri .writings and inscrip- 
tions, which are an additional illustration of 
the descriptive "papers, are highly creditable 
to the Press of the Society for the Promo- 
tion of Christian Knowledge. 

First among the papers is one taken from 
the Asiatic Researches, Vol I, 1788, contri- 
buted by the pen of William Chambers 
Esq., and entitled, '' Some account of ihs 
Sculptures and Buins at Mdvalipuram, a 
place a few miles north of Sadras,- and 
known to seamen hy the name of the Seven 
PagodasJ^ Mr. Chambers tells us at the 
outset that he wrote, from recollection only, 
after the lapse of many years ; and that he 
wrote more in the hope of bringing the 
subject before the attention of the public, 
than with the view of producing an elabo- 
rate memorial. The subject seems, however, 
to have taken a great hold on Mr. Chambers' 
mind, for after he had once seen the place 
in 1774. and re-visited it in 1776, so vivid 
were the impressions received by him, that 
he wrote many years after with all the 
freshness and vigour of one whose interest 
in his subject was recent and enthusiastic. 
As to the name by which the place was most 
commonly known, *^ The Seven Pagodas,'' 
Mr. Chambers appears to have inclined to 
the belief that such might have been their 
number at one time, but that some had been 
subsequently swallowed up by the restless 
waves. He points out that the Tamil name 
'' Mavalipuram/' would bear no such inter- 
pretation. He considered that Mavali' 
puram was only another form of Mahabati 
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puram, i. e., the City of the Great Bdli, a 
demi-god of Southern India. The principal 
hill or rock here is the one likely to be 
first noticed by observers from the sea ; it 
is near the shore, and rises abruptly from 
the plain. The northern face of this rock 
is covered with bas reliefs and sculptures, 
though some of the subjects reflect but small 
credit on the taste of the artist who 
designed them. The next object which 
attracted Mr. Chambers* attention is a 
temple on the shore, east of this hill. The 
pagoda as described by him is a monolith 
about 16 or 18 feet high, with an arched 
top, of a style of architecture differing from 
any at present employed in that locality. 
Mr. Chambers points out the corroding 
effect of the sea-air, and says that where 
the sculptures have been exposed to its 
influence they are much blackened and 
defaced, whereas where they are well- 
sheltered they appear as fresh as though 
they were recently cut. This erosion is 
particularly noticeable in a s*ort of cave 
hewn out of the rock, which Mr. Chambers 
supposes was designed for the purposes of 
a choultry. The sculptures, though much 
defaced, are considered to be intended to 
represent Krishna tending the herds of 
Nanda, his putative and foster-father, Mr. 
Chambers found more temples on the rock 
itself, and on the northern slope also, a sort 
of stone couch carved out of the living 
stone, with a lion at one end in place of an 
easier pillow; this goes by the name of the 
bed of Dharmaraja. Mr. Chambers next 
proceeds to notice the Rathas, or car-like 
templesr-he only mentions two— which he 
found to be very different in their style of 
architecture from that at present in vogue, 
which bears some resemblance to the 
'Bgyptieai, with its pyramidal form and 
arcUess doors. The older style, on the 
otlier hand, has a greater resemblance to 
tito Gothic school, the arches being formed 
by the segments of circles uniting at the 



top. The character in which an inscription 
on one of the pagodas was written was in 
Mr. Chambers' time utterly unknown. This 
led the writer into an attempt to discover 
some resemblance between it and the Pali, 
the sacred language of the Siamese ; and 
he was strengthened in his theory by 
the writings of M. de la LoubSre, and the 
opinion prevailing among the missionaries 
of Siam, that the Pdli was not an entirely 
dead language, but was still employed to 
some extent by the people of Ceylon and 
the adjacent parts of India. Mr. Chambers 
then enters into a disquisition on the Pdli, 
and traces the resemblance between it and 
the Sanscrit. Dr. Babington, however, 
who wrote in 1828, sets this question at 
rest, as he and various learned Brahmins 
succeeded in deciphering the inscriptions, 
which he pronounced (" with the exception 
of a scrap of modem Telugu'') to be in 
Sanscrit, although the characters vary 
considerably from each other, and from 
those used at the present day. All this 
was, of course, unknown to Mr. Chambers, 
who gives a long and ingenious account of 
the similarity between the religion and 
languages of Ceylon and Siam. Another 
fact which struck the mind of the writer 
was that the designs of the various temples 
had never been completed. The outsides 
were indeed perfect and richly adorned; 
but the interior had not even been excavat- 
ed, and was consequently inaccessible and 
useless for all purposes either of worship 
or shelter. He specially mentions the case 
of the western side of the most northerly 
temple, which was excavated for the depth 
of some four or five feet, the work then 
appearing to have been arrested as though 
by some convulsion of nature, a deep rent 
of about four inches wide running right 
through the rock to its very foundations. 
The marks of tools were visible on both 
sides of the fissure, from which Mr. Cham- 
bers inferred that the rent took place while 
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the works wete in progress. The agent 
which produced the rent, it seemed to him, 
might be an irruption of the sea joined to, 
or caused by, an earthquake. A pretty little 
poetical legend follows, telling the fate of 
the magnificent city of Bdli now buried in 
the ocean ; while all that remains to be 
seen are the gilded tops of her pagodas, 
which gleam in the beams of sunrise above 
the waves. Such was the tale told by the 
then oldest inhabitants to Mr. Chambers ; 
and they ingeniously accounted for the fact 
that these gilded tops were no longer to be 
seen from the action of the sea air, which 
had now dimmed and covered them with 
verdigris ! ! We fear, however, that subse- 
quent explorers have thrown a wet sheet 
over this pretty little fancy, and indeed 
that we must abandon the idea of there 
lying hidden under the surges the domes 
and walls and spires of an ancient and 
beautiful city. We cannot close our notice 
of Mr. Chambers^ labours without remark- 
ing that to him appears to belong the 
honour due to the pioneer, who, although 
followed by more accurate observers, is yet 
the man to whose industry and enterprize 
all who follow owe the road that enabled 
them to reach their object. 

The next paper is headed in nearly simi- 
lar terms, " Some account of the Sculptures 
at Mahabalipuram, usually called the Seven 
Pagodas." This account comes from the 
pen of J. Goldingham, Esq., and was pub- 
lished in Vol. V. ^* Asiatic Researches" in 
1798. Mr. Goldingham's style is clear and 
concise ; he never wanders from his subject, 
but describes in simple language the 
temples and carvings, and furnishes some 
fac-similes of the inscriptions. Possibly 
the most interesting part of the paper is 
the description of one of the temples 
dedicated to Siva, in whose sculptures 
appear Siva, Brahma, Vishnu, Parvati 
(Vishnu's consort), and Siva's wife in her 
character of Durga,the protectress of virtue, 



Durga is here represented mounted on a 
lion, and in the act of rescuing a victim 
from a terrible monster with a buflfalo's 
head and a human body, called in the text 
Yamardja, the correct word being, as we 
are told by the editor in a footnote, Mahi" 
shasura. Close to the sea, and defended 
from it by some large stones, is a stone 
pagoda dedicated to Siva; it contains a 
lingam, and stretched on the floor is a 
colossal figure of Vishnu. The Brahmins 
of the place told Mr. Goldingham that 
it was intended to represent a Raja who 
had been chained to the ground by Vishna 
and left in that unenviable position. Mr. 
Goldingham repeats the story of the 
submerged pagodas much to the samo 
efiect as Mr. Chambers, and expresses his 
fears lest that in the course of time the 
whole of the temples and sculptures may 
be overflowed by the sea. Mr. Goldingham 
was inclined to attribute the sculptures and 
carvings to a body of artificers who fled their 
own country* in the north, and during their 
stay at Mahabalipuram executed these van- 
ous works, which they left unfinished, when, 
on being reconciled with their own sovereign, 
they returned to the north. This was, he 
thought, the more probable, as thero is a 
striking difference between their style of 
architecture and that of other pagodas in 
Southern India, the figures and pillars 
resembling those of Elephanta and Ellora^ 
and thus indicating a northern origin. 

The third of the series is a paper of far 
greater pretensions than the two we have 
just noticed. It was written by Benjamin 
Guy Babington, m.d., P.R.S., and Secretary 
to the Royal Asiatic Society, and first 
appeared in the Transactions of the Royal 
Asiatic Society, Vol. II, 1830. It is adorn- 
ed by beautifully executed and deeply in- 
teresting sketches, from the pencils of 
Mr. Arthur Hu^leston and Dr. Babington. 
himself. Dr. Babington alludes to the early 
labours of Mr. Chambers^ and then refers 
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to the more trustworthy and reliable account 
of Mr. Goldingham. It is deeply interest- 
ing to this Presidency to learn that the late 
lamented Bishop Heber saw these famous 
temples, and pronounced " the general 
merit of the work superior to that of 
Elephanta.^' The legend of the submerged 
city in which earlier authors indulged is 
rejected by Pr, Babington, who for several 
reasons sets it aside as untenable — first, 
there was not the usual rubbish, such as 
rained walls, mounds, broken pottery, &c. ; 
second, the failure of the attempts of 
Messrs. Ellis and Mackenzie to discover by 
careful soundings any remains of sub- 
merged buildings near the coast ; third, 
the total absence of any recorded advance 
of the sea on this coast since the introduc- 
tion of the present system of Hindu 
mythology, to which the sculptures and 
inscriptions refer ; fourth, the inscriptions 
(first understood by Dr. Babington) are 
altogether silent as to the feats of the 
great Bdli, and give no encouragement to 
the idea that Mahabalipuram was the 
ancient appellation of the place. Indeed, 
the learned doctor^s conjecture about the 
origin of the place seems to be that certain 
Brahmins, attracted by the picturesque and 
solitary position of Mahamalaipur, settled 
there, and employed the stone-masons of the 
place to make these excavations and engrav- 
ings to add to the beauty and sanctity of 
their abodes. In the paper under notice the 
reader is treated to a spirited and interest- 
ing explanation of the large and handsome 
drawings, twelve in number, executed by 
these clever co-workers, the writer himself 
and Mr. Arthur Hudleston. Speaking of the 
shore-temple. Dr. Babington thought it a 
mistake to consider the pillar before it a 
tingam ; he believed it to be a stambha, 
or post, usually found in front of Hindu 
temples. Of the five monolithic Rathas, 
but little is said by our author ; he refers 
to a plate of them drawn by Mrs. Graham, 



and expresses his conviction that they were 
never intended to represent the cumbrous 
wooden cars which bear the same name. 
They appeared to him to^ be temples in an 
unfinished state, having never been exca- 
vated within, though the exterior is adorned 
with beautiful sculptures. It is, after* all, 
in his account of the inscriptionSj that Dr. 
Babington seems most thoroughly at home ; 
his explanations impress one with the con- 
viction that they are ofiered by a man who 
has given his subject^deep and careful study. 
The first-mentioned is an ancient Tamil 
inscription which Dr. Babington did not 
copy, as a wall projecting from the rock cuts 
off a portion of each line. He ascertained, 
however, that it recorded a grant of land to 
the Varahaswami Pagoda, the boundaries 
of the plot being very carefully and fully 
detailed. Dr. Babington adds an alphabet 
of ancient Tamil, collated from several 
ancient Tamil inscriptions, for the use of 
those who may hereafter wish to decipher 
ancient Tamil inscriptions. ^ The editor 
here appends a note pointing out the transi- 
tion of letters from ancient to modem Tamil ; 
the « of the present day, for example, 
bearing but little resemblance to the simple 
cross t which was its earliest form. 
Captain Carr concludes, from the extreme 
simplicity of the letters, that the Tamil 
is very old ; and from several points of 
structural difference, he argues that it is 
not derived from the Sanscrit, but is of 
at least equal antiquity. Dr. Babington 
explains Mahamalaipur as signifying the 
'* city of the great mountain," from the 
sanctity of the little hill on which it was 
built. He altogether dissents from the 
previous idea that Mahamalaipur stands 
for MahabaJipur, and signifies the '* city of 
the great Bdli.'' This BAli, if indeed he 
ever existed, appeared to Dr. Babington to 
be a hero of the west coast, where there is 
an annual feast in his honour. Another 
style of ancient writing was found by Dr. 
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Babington in a small temple dedicated to 
Ganesa. The tracing on the rock was faintly 
cut, and gave the learned doctor much trou- 
ble to copy ; but he was fortunate enough 
to find a Jain Brahmin who translated it 
for him. Two ancient inscriptions were for- 
warded to the doctor from Madras, '* which 
purported to be from the neighbourhood of 
Mahamalaipur ;" and two others were sent 
to him by Colonel Havilland. All these four 
were written in different characters, though 
the matter in each was the same. Thus 
there were four different varieties of Sans- 
crit writing, two of which seemed to Dr. 
Babington to be ancient forms of the Grantha 
character so common in Southern India, 
and the other two were considered to be 
ancient Deva-nagiri. Another inscription, 
never before translated, was deciphered by 
Dr. Babington, who pronounced the language 
to be Sanscrit. He found a portion of it 
to be written in the same kind of characters 
as those used in the inscription on the 
Ganesa pagoda, and thought it probable 
that one was the square and the other the 
rounded form, analogous, as he says, to the 
two varieties of Pdli and Ariyam. We 
cannot but share in the regret expressed by 
the learned doctor that these inscriptions, 
after all, throw so little light on the his- 
tory of the place where they are found, or 
the people who carved them : they are 
generally mere strings of attributes or 
epithets of the images near to which they 
are carved. There are, however, no more 
certain aids to history than inscriptions in 
metal or stones such as abound everywhere ; 
and we think Dr. Babington was justified 
in believing that a great step had been taken 
by showing that they were all in the Sans- 
crit, in which language, he remarks, "so little 
change has taken place in the lapse of age,s, 
that, when once we have succeeded in the 
task of deciphering, all difficulty is at an 
end, and the record of a remote antiquity 
is placed intelligibly before us.'^ Dr. 



Babington*8 learned and interesting memoir 
is brought to a close by an expression of 
his conviction that India contains no ancient 
inscriptions, which may not, by careful 
study and the assistance of learned nativeB 
be deciphered and interpreted. Append* 
ed to his paper are two tables, containing 
the characters used in the inscriptions on 
the Ganesa pagoda and on the Rathas. 



HIGH COURT— MADRAS. 



BrPTLESTON IND InNES, J. J. 

Service inams — Begulaiion VI of 1831 — Jurti' 
diction — 

Where A petitioned the Bevenue auihoriUea i& 
restore to him his share of certain service inainU 
lands of which B had dispossessed him, and was 
referred by them to a civil suit—* 

Held that, if the lands in question were service 

inam tailhin the operation of Regulaiion VI of 

1831, then^ under Section 3, Clause 1, Hie Civil 

Courts had no jurisdiction to entoiiain the suii. 

8. A. 243 of 1869. 

Rajabattnni Ramiah v, Rajabattxmi Rajannah. 

This was an action for the recovery of the 
moiety of the land^ in the villages of Nilona* 
garam and Kamaragunta, yielding a gross 
produce of Rupees 82, inclusive of the katta- 
badi rent ; also for past profits amounting 
to Rupees 218. The plaint set forth that the 
plaintiff and his elder brother Easipathi, the 
paternal grandfather of the first defendant*, 
enjoyed in equal ^shares the profit derived from 
the mulguzari inam lands (situated in the 
villages above mentioned) and performed ser- 
vices as shroff. Kasipathi died in 1856, aftef 
which plaintiff and Papiah (son of the deceased 
and father of first defendant) enjoyed the lands. 
While plaintiff was absent for a few days in 
1869, Papiah usurped all the lands and died 
almost immediately, when first defendant took 
possession. Plaintiff presented a petition to the 
Assistant Collector in November 1861, praying 
for the recovery of his share of the lands nrom 
the first defendant. Some proceedings were 
held, but in June 1865 an order was passed 
referring him to a civil suit. From this order 
he appealed to the Board of Revenue, hut with 
a similar result. The defendant contended that 
the litigated lands were inams attached to {He 
service of shroff, as would appear from tlid 
Gaddikattn accounts of FosUes 1243 and 1245 \ 
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iliai his gprandfather Kasipathi, whose name 
was entered in the said acconnis, and, afler him, 
defendant's father, and then defendant himself, 
eiyojed these said lands; bat that plaintiff 
never had any right to them, nor did he ever 
perform the services of shroff. He further 
alleged that the said lands were acquired after 
his grandfather and the plaintiff had divided ; 
that the plaintiff's petition was dismissed by 
the Assistant Collector, who further sent an 
order to the head of the Police at Palakondah 
directing him to remove the attachment from 
off the produce of those lands, and to make it 
over to the defendant ; that, when the land in 
the village of Kumaragunta was assigned to 
pkintiff in suit No. 6;33 of 1853 on the file of 
the District Munsiff of Sittianagaram for the 
amount due nnder the decree in that suit, the 
land was, by order of the Agent's Court, made 
over to defendant's father without any liability 
for the payment of the amount of the said 
decree attaching thereto, on tbe ground of its 
being attached to the service of shroff; that, 
therefore, this suit had been brought contrary 
to Clause 1, Section 3, Regulation VI of 18*^1. 
The District Munsiff of Rajam, before whom 
this aotion was brought, did not credit the 
evidence adduced by defendant to show that 
the plaintiff had no right to the lands in dis- 
pute; he was of opinion that some of the 
defendant's documents were prepared subsequent 
to the dispute between tbe parties ; and further 
that the orders by the Collector and the Board 
of Bevenue referring plaintiff to a civil suit 
removed the last objection entered by defend- 
ant, namely, that the suit was an improper one 
under Clause 1, Section 3, Regulation VI of 
1831. On these grounds the District Munsiff 
entered a decree for the plaintiff. The defend- 
ant appealed to the Court of the Principal Sudr 
Ajneen of Vizagapatam, who, however, simply 
oonfirmed the decree of the lower Court. The 
defendant, therefore, specially appealed to the 
Hiffh Court on the ground that neither the 
OoUector nor the Board of Revenue were 
anthorized to confer on plaintiff a right which 
the law did not give him ; and that the land 
wae service land, and, as such, exempt from 
the jurisdiction of the Courts by Regulation 
VI of 1831. Sloan for the appellant. The 
'Bigfi Court delivered the following 

Judgment : — 2Qth January 1870. 

The question raised in this case is whether 
flie Oivd Courts have jurisdiction to entertain 
Hub rait. According to Regulation VI of 1831, 
Section 8, Clause 1, they have not, if the land 
ia question is service inam land within the 
megn^on of that enactment ; but, though the 
-pqection is taken in defendant's written state- 
ipeiity no issue was raised upon the question of 
Jniadictionf and the District Munsiff appears 
l|i M^^ thouffht that the orders of the Collector 
Mijl Board of Reyenue declining to interfere 



and referring the plaintiff to a suit were 
sufficient to dispose of the matter. We think 
that an issue, whether the lands sought to be 
recovered are service inam lands within Regu-^ 
lation VI of 1831, Section 3, Clause 1, must be 
sent down to the Court of fifst instance for a 
distinct finding thereon^ and that the parties 
should be at liberty to adduce additional evir 
dence on that question* The costs will be costs 
in the cause* 



SCOTLAKD, C* J., AND fioLtOWlT, t. 

Vnseiiled polliem — Dehts of jpredecesior not bind^ 
ing on the poUiem in the hands qf iuccesaor—-* 
Prii^aie cuiets liable — 

A eued B (holder qf an un$eilled polUem noi 
covered by a permanent sunnud) for a debt 
coniradted by his father. The Civil Judg^ 
fovmd that the debt had been incurred to enable 
B's father to pay arrears of peishcush and to 
improve the estate, and held that both the pri* 
vate property left by the deceased and the 
revenues of the estate in the hands of B were 
liable for the debt. 

Held by High Court, on appeal, that the polliem 
not being an estate of inheritance but a life 
estate conferred on each holder by the Crown^ 
its revenues in the hands of a successor could 
not be made liable for the debt of a predecessor^ 
even if such debt had been contracted for the 
purpose of saving the estate from attachment ; 
that the ordinary rule of a successor taking 
both the rights and liabilities of him from whom 
he claimed did not apply here^ because there 
was no continuance of the previous estate^ 
because the present holder did not succeed, i. e., 
was not in the per; but thai all private pro- 
perty and even assets collected after death would 
be clearly liable, 

B,A.SO of 1869. 

Olagappa Chetty v. The Collector of Madura 
and three others. 

The plaintiff, Olagappa Chetty, sought to 
recoverfromthedefendantsRupees39,678-ll-ll, 
principal and interest due under a razinamah 
filed by the plaintiff and the late Zemindar of 
Gundamanaikanur, as plaintiff and defendant 
respectively in Original Suit 17 of 1863 on the 
file of the Civil Court of Madura. The raw- 
namah in question provided that the said 
zemindar should pay the plaintiff Rupees 
1 82,259-2-5 in five instalments, commencinp^ 
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from the SOtli Jane 1865 and ending 30th 
^ane 1869, with interest at one per cent per 
mensem ; in default of payment of any one 
instalment, the entire sum was to be collect-ed by 
process of the Court with interest, without 
reference to the subsequent instalments. The 
Bemindar failed to act up to the razinamah ; but 
the Civil Court, by its order dated 1st Decem- 
ber 1865, declined to execute tlie razinamah. 
The plaintiff then brought Original Suit 8 of 
1866 in the Civil Court of Madura to recover 
from the zemindar Rupees 89,678-11-11, includ- 
ing interest. The zemindar died before the 
snit was heard, and the Court directed plaintiff 
to bring a fresh suit against the heirs of the 
deceased. The present was this fresh suit^ and 
it was brought against the Hon'ble D. Arbuth- 
Bott, Collector of Madura and Agent to the 
Court of Wards, on behalf of the minor zemindar> 
and against the minor's guardian^ manager, 
and mother. On behalf of the minor zemindar 
of Gnndanaanaikannr, the Collector of Madura 
pleaded that the estate of Gundamanaikannr 
was an unsettled poUiem for which no per^ 
manent sunnud had been granted; that a 
8Hnnud-i-milkeat istimrar was necessary to con- 
Btitnte a zemindary hereditary property ; that 
the succession to the estate depended entirely 
npon the will and pleasure of the ruling power ; 
that^ in exercise of this power, the Government 
had appointed the minor son of the deceased 
ftemindar to succeed his father ; and that, 
therefore, neither the minor nor the estate 
that had been thus conferred on him was to pay 
any portion of the amount in question. The 
Civil Judge (Mr. J. D. Goldingham) found that 
the evidence adduced was conclusive in show- 
ing that the sum which plaintiff sought to 
recover was founded upon a bond fide debt 
incurred by the late zemindar, and that the 
zemindaiy was what was called an unsettled 
polliem, (t. e., an estate held without a snnnud, 
which by Regulation XXV of 1802 was neces- 
sary to constitute it hereditary property). For 
the plaintiff, it was contended that the revenues 
and the corpus of thid estate were equally 
answerable ; that the succession to the zemin- 
dary had continued from father to son ; and 
that even in the absence of a snnnud there was 
nothing in the descent of the particular pro- 
perty to exclude it from the operation of the 
general rule of Hindu law as applicable to 
inherited property in general. In the opinion 
of the Civil Judge, whether or not the revenues 
of the zemindary were liable, depended mainly 
on the character of the debt itself and the 
urgency of the late zemindar's necessities. It 
had been argued that, the zemindary being a 
separate acquisition, its income was not liable. 
The grantee was no doubt entitled to enjoy all 
the benefite of the gift, and it was difficult to 
pay how this could be done if the revenues were 
liable to be sej)arated from the corpus. Od the 



other hand, it had not been contended that the 
ruling power would exercise its right in dealing 
with these properties otherwise than by cott*. 
tinning the succession in the same family; 
therefore, if the object for which the debt was 
incurred tended to that result, it was one which 
might be chargeable on the estate in the hands 
of the successor. In this case, then, the Judge 
had no doubt that the money had been borrowed 
to consolidate the debts incurred for payment of 
arrears of peishcusb, and to repair an anient 
which had been the means of increasing the 
resources of the zemindary. Had not the 
money been borrowed, the zemindary, or a part 
of it, would have been attached, and sold by the 
Collector for arrears of peishcnsh. Further, 
applying the principles enunciated by the 
Lords of the Privy Council in the case of 
Hanooman Persad Panday, (VI Moore, 893>) 
the Civil Judge was of opinion that where, by 
means of a certain act done hond fide^ an estate 
is preserved intact or its condition permanently 
improved, the doer of that act onght not to 
suffer from the technicalities of the law, atising 
more from accident than design, regulating the 
succession to that estate. Therefore Mr. 
Goldingham thought that the plaintiff was 
entitled to recover the sum sued for from the 
income of the zemindary ; and, as regards the 
property inherited by the minor from his late 
father, there was no doubt in his mind that it 
was clearly liable, but what that property 
amounted to had not been ascertained. Mr. 
Goldingham accordingly decreed that plaintiff 
was entitled to recover the sum sued for, with 
further interest at half per cent per mensem 
till date of collection from the revenues of the 
zemindary, as well as from the private property 
inherited by the minor zemindar from his 
father. 

From this decision the defendants appealed 
to the High Court. The Government Pleader 
(Handley) for the appellants ; Mayne, with him 
Seharlieb, for the respondents. For the Conrt 
of Wards, Handley rested his appeal on tb© 
proposition that the revenues of an unsettled 
polliem were not liable, in the hands of the 
holder for the time being, for the debts of a 
previous holder of the estate for whatever pur- 
pose contracted. For the respondent, it was 
contended that this estate was practically heredi- 
tary, in that it had descended through a long 
course of years from father to son, and that it 
was not the policy of the Government to refase 
the inheritance to the lawful heir and confer it 
on a stranger ; that it was practically a settled 
estate, as the peishcnsh had not varied ; that the 
plaintiff had advanced his money to save the 
estate from being taken away and sold for 
arrears of public revenue ; that he bad abd 
advanced money for irrigation Works, by whidi 
the revenues had increased; that by $tuA 
advances, he had preserved the estate from 
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passing awaj from the heirs ; that, even if the 
advances which had improved the estate as 
well as saved it from attachment and sale could 
not bind the estate itself, the money borrowed 
for such purposes was clearly recoverable from 
the revenues which had thus been preserved to 
the heir ; that, although the holder coald not 
alienate any portion of the estate, he could set 
aside any portion of the income for any purpose 
he pleased ; and it was the income, especially 
the accumulated income in the hands of the 
Collector, which it was sought to make answer- 
able for the debt. Uaving taken time to con- 
sider, the Judges of the High Court delivered 
the following 

Judgment :—ZOth Ma]f 1870. 
Scotland, C. J. — This is a suit to enforce the 
payment of a debt due by the late possessor 
of the polliem of Gundamanaikanur by the 
guardians of his miuor son^ and the lower 
Court has found that the debt was incui-red for 
money lent to pay off arrears of peishcush for 
' which the polliem was about to be attached 
and for reproductive work done upon the land, 
and has decreed the liability of the defendants 
to pay the sum claimed from the revenues of 
the polliem as well as from the private property 
of the late Poligar inherited by the minor. The 
ground of appeal relied upon by the defendants 
is, that so much of the decree as adjudges pay- 
ment of the debt out of the revenues of the 
polliem is wrong, the polliem not being an 
estate of inheritance ; but an estate which had 
been held by the minor's father and the posses- 
sors of it who preceded him for life only, under 
grants made to them severally by the Govern- 
ment. This objection I am of opinion must 
prevail. It has long been considered an estab- 
lished rule of Hindoo law in this Presidency 
that an heir is not liable to be sued for the 
debts of the person whose heir he is, exce|>t 
assets have come to his hands, that is, he has 
acquired property by saccession from the 
deceased debtor, and then only to the extent 
of such assets. Now clearly, as respects the 

KUiem, the defendant is not in that position. 
I the determination of the estate of his 
liEkther by his death, the proprietary right to 
the polliem reverted absolutely to the Govern- 
mefsxty and by their fresh grant to the defend- 
imt a newly-created estate for life became 
jTiaated in him. In this respect the present 
-tfaaa differs from the cases of Naraganty Latch' 
mtmdevammah v. Venganria NaidoOy and the OoU 
Iec6fr of Madura v. Veerocamoo Unmidl, cited in 
affgm&eut from IX Moore* $ Ind. App,, pp, 6^ 
1 446. They were cases of disputed title tb 
as which were, it appears, hereditary. The 
ity therefore, is not liable as the personal 
^ itative of his father by reason of his 
VSiMlfti6n of the polliem. So far, the learned 
w ima il for the respondent hardly contested 
i< ri o as ly the non-liability of the defendants 



(the appellants). His main argument was that 
by the plaintiff's loan the polliem had been 
saved from con6scation and the grant of it 
secured to the minor, and that that afforded an 
equitable ground for making the liability in the 
present case an exception to the general rule. 
It does not appear to me that the necessary 
effect of enforcing the attachment would have 
been to deprive the minor of a grant from 
the Government. But, even assuming that 
such would have been its effect, I can 
see no ground of equity upon which to 
rest the plaintiff's claim, which is in effect 
to treat the debt as a charge upOn the 
minor's estate. The plaintiff simply made 
the late zemindar his sole debtor for advances 
to enable him to protect his life- interest 
by paying off the charge for arrears of 
peishcush. They stood, in short, in the relative 
positions of ordinary simple contract creditor 
and debtor. The principle recognized in the 
case of Hanooinan Persad Panday v. Mus^ 
sumat Babooee Munraj Koonweree (VI Moore* 9 
hid. App. 412) to which the Court has referred 
has no application here. It relates to the 
power of a manager to encumber by a mort- 
gage an existing estate *, and here the only 
estate which could have been charged, if a lien 
had been created by the minor's father, termi- 
nated with his life. 

For these reasons I am of opinion that the 
decree of the lower Court must be reversed^ 
so far as it declares the liability of the defend- 
ants in respect of the revenue of the polliem. 
In other respects the decree will stand affirm- 
ed. I think the appellants' costs should be 
paid by the respondent. 

HoLLOWAT, J. — The only question is whether 
the revenues of a polliem not hereditary can be 
held liable for the debts of the previous holder. 
The ground upon which it is Sought to bind 
them is that the debts were incurred for the 
release of the estate from attachment. If this 
had been proved and the present holder had 
taken the estate through the borrower, there 
would bo no doubt of the liability; and the 
reason would be that the successor takes both 
the rights and liabilities of him under wnom he 
claims, and must discharge the latter to the 
extent of the assets taken. It is unnecessary 
here to advert to any exceptions. The reason 
why this rule does not apply to the successor 
to a polliem is that, as pointed out in III. 
H. C. R., 303, there is no continuance of the 
previous estate ; the present holder does not 
succeed, or, to use the refreshing language of 
the English law, he is not in "iV the per**' 

Mr. Mayne argued that, if the estate had 
been attached and sold, all chance of succeed- 
ing would have been cut off. This proposi- 
tion I am not prepared to admit ; but, whether 
it be so or not, such a possibility can have no 
effect upon a plain principle of the law- of 
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obligatioBs. What the advance of money pre- 
served, i^ indeed, it pi^eserved anything, was 
the^ estate of the then holder. It had, and 
ooald hare, no connection with an estate which 
had not then, and might never, have existence, 
aince it depended wholly npon the will of 
others. There is nothing in the cases in IX. 
Hoore to the contrary. Whether rightly or 
"wrongly, the case at page 66 assumes the 
hereditary character of the polliem, and the 
deciflioQ is only an authority for estates which 
go by descent. That this is not one is conced- 
ed. The case at page 446 is equally inappli- 
cable, for the language of the Sudr Court at 
4^4 must be taken to mean that the Govern- 
ment had uo intention to resume; that their 
oonduct of the suit in the Court below nega- 
tived such intentions, and that the only ques- 
tion which they intended to raise, and did raise, 
involved the assumption that the grant was to 
be continued, unless there was a rule of Hindu 
law which would have worked an escheat if 
the estate had been hereditary. The Sudr 
Court and the Judicial Committee decided that 
thei*e was no such rule, and the case has no 
bearing upon the present question. 

The rule of law perfectly well established 
here, is that a man must discharge the liabilities 
of him under whom he claims to the extent of 
the assets taken. It follows that the assets so 
taken are the only fund upon which the creditor 
has a claim ; and the nature of the estate taken 
shows that its object-matter is not assets, and for 
tliQ simple reason that it was not taken from or 
through the debtor. I have no doubt that the 
decree of the lower Court must be reversed, so 
far as it seeks to fasten the debt npon the 
income of the polliem. The rents due to the 
deceased, even if recovered after his death, 
win, of course, be assets. So will all private 
property which has descended from the 
deceased to the minor. 



HIGH COURT-^CALCUTTA. 



Peacock* Sib B., JTt, O. J., and Kbmp, Macphbbsoit, 
MiTTER, and Hobhoubi, Sib C, Bart.t J. J. 

Ambika Debi and another (two of the defendants) 

V, Pranhltri Das (plaintiff) and others 

(defendants.)* 

Jle^ulaiwn VIII of 1819, 8eeti4m 13, ClaxiM 4^Act 
Vin cf 1865, B. C, SecUon 6--Aci X of 1859. 

An under^ienarU, ioho hat saved the stiperior tenure 
from sale hy depositing the amount of rent due, 
n^ ouiaj has the security of the tenure which he 

• 8pe6ial Appeals, Nos. 3,237 and 3,299 of 1868, 
froDH tbd docraefl of tho. Qffipiatlng Judge of jessore, 
dat^ Uw 2ad .September 1868^ affirming tBe decrees of 
the MnnsUr of that district; dated the 30th D^o^mber 
186t. 



preserves, and of which he can obtain pos 
on appUccUion to the Collector, hut he also has a 
right to recover the amovmU deposited &y Iwm as a 
loa/n m an ordinai'y suit. 

These were two analogous cases brought nnder 
precisely similar circumstances. Both suits were 
heard together in the Mofussil Courts. Pranhari 
Das was the plaintiff in each case ; the defendants 
were Muktakasi Debi, Mohan Chandra, Tincowri, 
Srinatb, and Ambika Debi. The facts of one case 
were as follow : — One Srikant Lahuri obtained a 
decree under Act X of 1859 against the owners of a 
mehal, of which Muktakasi Debi owned eight 
annas, and Mohan Chandra, Tincowri, and Srinath 
held the other 8-anna share. Before putting up 
the mehal for sale under the rules laid down in 
Act VIII of 1865 (B. C.) for sales of nnder- tenures 
in satisfaction of decrees under Act X of 1859, 
Mohan Chandra, Tincowri, and Srinath sold their 
8-anna share to Ambika Debi. When it was pat 
up for sale, the plaintiff, who had a sub-tenure 
under Muktakasi Debi, in order to save his sub- 
tenure, and, for the protection of the mehal in 
which he was then interested, deposited the amount 
due for rent, and the sale was consec^ uently ' 
stopped ; he now sued to recover his deposit from 
the shareholders. There was no dispute that the 
share which had been purchased by Ambika Debi 
was liable for rent due on it ; but it was contended 
on her behalf that, as the rent due was for a 
period previous to the date of her purchase, she 
was not liable for it. A decision of the High Court 
In re Sreenalh Haldar,* on a reference from a 
Small Cause Court, w.as relied on as showing tbaH 
a suit would not lie for the recovery of plaintiff's 
deposit ; but it was pointed out that, in the cas* 
referred to, the sale in execution cf an Act X 
decree took place under Act VIII of 1835, which 
did not provide for parties depositing money due 
under the decree, whereas the sale in the present 
case took place under Act VIII of 1865 (B. C), 
and the plaintiff deposited his money nnder 
Section 6 of that Act. Both the Court of first 
instance and the lower Appellate Court held that 
the plaintiff was entitled to recover. 

Ambika Debi and Muktakasi Debi then appealed 
to the High Court on the fol lowing groonds : — 

First. — That the plaintiff was not entitled to 
recover the amount sued for from the special 
appellants, inasmuch as the plaintiff's under* 
tenure had no connection with the share purchased 
by the special appellants. 

Second, — That, assuming that the plaintiff was 
entitled to recover the said amount from the special 
appellants and their co-sharers, his only remedy 
was to apply to the Collector for immediate posses- 
sion of the tenure preserved from sale, unaer the 
provisions of Clause 4, Section 18, Begulaikm 
VIII of 1819. 

After argument before a Division Court (GunrsK 
and MiTTEB, J. J.) the following queation was 
referred to a Full Bench : — 

Whether an under-tenant, ifho has saved ibs 
superior tenure from sale by depOsHing theartKWtt^ 
of rent due from the holders of that tenure to tJM^ 
semindar, is bound tO apply to the Clolleetor far 

• 4 W. R., S. C. C. Ref , 4. 
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immediate possession of the tenure thus preserved 
from sale ; or whether he is competent to sue for 
the reoovery of the amount deposited by him in 
the ordinary way without making any such appli- 
cation. 

The following remarks were made in referring 
the question by 

MiTEXB, J. — With reference to the first ground 
of appeal we are olearly of opinion that it is not 
valid. It is admitted that there has been no legal 
partiUon between the special appellants and their 
co-sluirers, and that the whole tenure was liable to 
be sold for the arrears due to the zemindar. Under 
Buokk circumstances it is clear that the special 
appellants were just as much benefitted by the 
payment made by the plaintifi* as their co-sharers, 
and the provisions of Clause 4, Section 13, Eegula- 
lion VIII of 1819, clearly show that the pro- 
prietors of the tenure saved from sale are liable 
for the amount paid by the under-tenant for that 
purpose. We overrule this objection. 

The second objection is also untenable. An 
application to the Collector for obtaining im- 
mediate possession of the superior tenure is not 
thp Qflly remedy prescribed by the provisions of 
Claase 4, Section 13, Begulation VlII of 1819, 
which have been extended to cases of this descrip- 
tion by Act VIII of 1865 of the Bengal Council. 
Claose 4, Section 13, Regulation Vlfl of 1819,* 
distinctly enacts *' that the deposit shall be con- 
'* sidered as a loan to the proprietor of the tenure 
"preserved from sale by such means, and the 
" taluk so preserved shall be the security to the 
" person or persons making the advance, who shall 
"oe considered to have a lien thereupon in the 
"aame manner as if the loan had been made upon 
** mortgage ; and he or they shall be entitled, on 
" appljmg for the same, to obtain immediate pos- 
** session of the tenure of the defaulter, in order 
" to recover the amount advanced from any profits 
"belonging thereto.*' It is quite clear that the 
last portion of this clause merely amplifies the 

• Begulation VIH of 1819, Section 13, Clause 4.— If 
the person or persons making such a deposit, in order 
to stay the sale of the superior tenure, shall have 
already paid the whole of the rent due from himself 
or themselves, so that the amonnt lodged is an advance 
fttmi private funds and not a disbursement on aoconnt 
oif ilie said rent, saoh deposit shall not be earned to 
Gredit in, or set against, ^tnre demands for rent ; but 
shall be oonsidered as a loan made to the proprietor of 
the tenure preserved from sale by such means, and the 
tahik so preserved shall be the secority to the person 
cur persons making the advance, who shall be considered 
to hare a lien thereupon, in the same manner as if the 
loaa bad been made upon mortgage ; and he or they 
shall be entitled, on applying for the same, to obtain 
immediate possession of the tenure of the defaulter, 
in etder to recover the amount so advanced from any 
pEttfite belonging thereto. If the defaulter shall desire 
toveoover his tenure firom the hands of the person or 
p fffions ixrho^ by making the advance, may have acquir- 
ed 4toah an interest therein, and entered in possession 
faTaOM^^paenoe, he shall not be entitled to do so, except 
upon re-payment of the entire sum advanced, with 
iiiMCMi at the rate of twelve per cent, per annum, up 
todlMhds^ ftf popiQSsion having been given as above, 
• OMfro i L ^ yMb iting proof, in a regular suit to be insti- 
^MA 4l(r4llftpaipos^> that the full amount so advanced 
«nk Inte^prt has been realised from the usufrnct of 



Ibe tenure. 



remedy of the party by whom the advance is 
made, but it cannot deprive him ot th& privilege 
of recovering that advance by an ordinary, emt^ 
The amount advanced is to be treated as a loan- 
secured upon a mortgage of the tenure preserved 
from sale, and the party by whom the advance is 
made has every rignt to recover it by an ordinary 
suit in the Civil Court, or by obtainixig immediate 
possession through the Collector, 'fiie jurisdic- 
tion of the Civil Court has been in no way barred ~ 
hy the provision relating to immediate possession, 
and we are, therefore, bound to entertain this suit 
by the provisions of Section 1, Act VIII of 1869. 
As, however, eur opinion seems to be in conflict 
with a decision passed by a Division Bench of this ' 
Court in Kartick Suitnah v. Bydonath Saeenee,* 
the question must be submitted to a Full Bench 
for an authoritative decision. 

Baboo Bangsidhar Sen for appellants. 

Mr. BochfoH and Baboo Karuna Das Bose for 
respondents. 

The judgments of the FuUJBeuch were delivered 
as follows : — 

Peacock, C. J., (concurred in by Macphebsok' 
MiTTER, and Hobhouse, J. J.) — It appears to me 
that the suit will lie. Clause 4, Section 13, Begula- 
tion VllI of 1819 says that ^e money paid to 
preserve the tenure ** shall be considered as a loan 
"paid to the proprietor of the tenure preserved 
" from sale by such means, aud the taluk so preserv- 
'* ed shall be the security to the person or persons 
*' making the advance, who shall be oonsidered to 
" have a lien thereupon in the same manner as if 
" the loan had been made upon mortgage." If it is 
to be considered as a loan, then all the remedies 
which the law allows for the recovery of loans 
must apply to this case, unless there are words to 
show that that has not been the intention of the 
legislature. I thought at one time that the word 
" the" before the word " security" was intended 
to show that the taluk preserved was intended to 
be the only security. But that could not have 
been the intention of the legislature, for the 
owner of an under-tenure might have to pay morQ 
to save his under-tenure than the superior tenure 
which he obtains as a security is worth. In order, 
therefore, to give the owner of the under-tenure, 
who is compelled to pay money in order to save 
his upder- tenure, a sufficient security, he mast not 
only have the security of the tenure which he 
preserves, but also the right of action to recover 
the loan if he considers it necessary. ^ 

It appears that in this case the amount sued for 
is below Bupees 500, and that the suit is brought 
to recover simply a sum of money. There is, 
therefore, no appeal in this case* The appeal i^, 
therefore, dismissed with the ordinary costs of 
the appeal. 

This decision also governs Special Appeal 
No. 8,299 of 1868. The appeal is, therefore, dis- 
missed with the ordinary costs of this appeal. 

Kemp, J. — ^As I was one of the Judges who 
decided the case of Kartick Surmah v. Sydonaih 
Saeenee,* I desire to say that I entirely concur in 
the judgment which has just been delivered by the 

' »10^. R,, 206. 
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Chief Jnstice. I was under the impression that 
the taluk which was protected from sale by the 
deposit made by the dar-patnidar, or sa-patuidar, 
as the case may be, was the only security the 
depositor had, and that a suit to recover the loan 
would not lie. I have no doubt that my opinion 
was wrong, and I coticnr in the conclusion at 
which my learned colleagues have now arrived. — 
lOfh September 1869. — Bengal Law Bepoj-U, Vol. 
IV., PaH XIX. 



Phear and Mitter, J. J. 

Iswarchandra Das, (one of the defendants.) v. Jugal 
Xishor Ohuckerbutty, (plaintiff.)* 

Ameen — Local investigation — Act VIII o/ 1859, 

Section 180. 
Functions of an Ameen appointed to hold a locatL 

investigation, under Section 180, Act VIII of 1859, 

discussed* 

Baboo Bhairab Chandra Banerjeo for appellant. 

The respondent did not appear. 

The facts are fully stated in the judgment of 
the Court, which was delivered by 

Phbajl, J. — ^This is a suit to obtain a declaration 
of the plaintiff's right of possession to certain land 
as against the defendant. There are, therefore, 
two elements in the cause of this suit — first, the 
possession of the plaintiff; and secondly, his title 
as against the defendant to retain that possession. 
Ab far as we can iudge from the written judgment 
of the Court below that Court was of opinion 
that the plaintiff had failed to show any title to 
the laud as against the defendant. The words of 
the Judge are, '*It appears that plaintiff has 
" failed to produce his title deed, the potta, 
•* TV hereby to show that the lands in demand are 
*• included within the taluk." Apparently some 
other inferior documentaiy evidence was put in 
for the purpose of supporting his title. But the 
Judge considered that even that evidence did not 
extend to the land in dispute. Under these cir- 
cumstances it seems that the first Court sent an 
Ameen into the Mofussil, as the Subordinate 
Judge says, ** to ascertain the real facts of right 
and possession, and the boundary of the place ;" 
and the Judge remarks that the Munsiff aid well 
in doing sa I quite agree with the pleader who 
has argued this case en behalf of the appellant 
that this proceeding is entirely unjustifiable. It 
really amounted to deputing the decision of this 
case to the Ameen. This Court has very many 

* times, in reference to proceedings of this kind, 
expressed its opinion that Section 180 of the Civil 
Procedure Code does not warrant a Civil Court in 
deputing its functions to an Ameen whom it 
sends to the locality for the purpose of making a 
local investigation. All that it can charge the 
Ameen with is to obtain such information with 
regard to the physical features of the place in 
dispute, the identification of land depicted in 
maps with the parcels which are subject of the 

. suit, the identification of maps with one another 

• Speoial Appeal, No. 2,328, of 1869, from a decide of 
tbe Subordinate Judge of Backergonge, dated the 29th 
Jane 1869, modifying a decree of the Monaiff of that 
dlatriot, dated the 20th June 1867. 



by the aid of objects to be found on the land, and 
other matters of this kind which may be of use in,. 
and auxiliary to, the proper trial of the soit by 
the Court before which it is peading. 

It is not Yery clear to my mind, from the jndg^ 
ment of the lower Appellate Court, to what extent 
that Court has relied upon the report which the 
Ameen, deputed in the way I have just mentioned, 
made to the Court. But I think 1 gather from i%. 
that the Subordinate Jadge has foizud in that 
report the only evidence of title upon which the 
plaintiff has been allowed to succeed. In that 
report the Ameen states that it appears from the- 
copy of a kabuliat filed by one of tne defendants^ 
whom he mentions, not the appellant^that a certain 
plot of land, a portion of which is in dispute, apper-^ 
tains to the howla of the plaintiff; and upon this 
statement of the Ameen the lower Appellate Court 
has based its judgment in favour of the plain tiffl 
The appellant objects to this statement beings 
used in evidence against him, and I think that 
objection is good. It is obvious that this evidenea^ 
if evidence it can be called, is intrinsically of 
the weakest possible character, and, if it had oeen 
adduced and tendered in open Court, the appellant 
would have been entitled to object to it, and to 
require that it should be excluded. A copy aT m 
kabuliat simply filed by one of his co-defendants 
certainly ought not to have been used in evidence 
against him without his consent; still less, if I 
may say so, ought the statements of the Ameen 
sent to make a local investigation with reference 
to the effects of this copy of the kabuliat to bav* 
been treated as anything upon which the Civil 
Court could act. I think, therefore, that the 
decree of the lower Court, so far as it was adverse 
to the appellant, was made without legal materials 
to support it, and that this appeal ought to be 
decrcea. The decree of the lower Court must be 
reversed, and the suit be dismissed as against the 
appellant. The appellant will have his costs in 
all the Courts. — 19m Jammry 1870. — Bengal Lau^ 
Beports, Vol. rV, Part XXI, (Appendix). 



FUIAB AND MiTntt,. J. J« 

Ganga Qebind Sen, (defendant,) v, Grobind Chandra 
^£oy and another, (plaintiffs.)* 

Jurisdiction — CoUectoi'^s Couii* 

Where a tenant had executed a kdbuliai to fovr 
persons, held two of them could not sue him for 
arrears of rent in the CoUodor*s Court, making 
their otiier two co-sliarers, or their representaUvts p 
defendants jointly with him. 

Ananda Chandra Ghosal for appelTanl. 
Nalit Chandra Sen for respondents. 

Fbear, J. — In this case the defendant has 
executed a kabuliat to four persons jointly. Two 
of them sue him in the Collector's Court for 
arrears of rent, making their co-sharers, or ths 
representatives of those co-sharers, deWdants 
jointly with the tenant. 



• Special Appeal, No. 2,433, of 1869, fWMS a < 
of the Officiating Jadge of Tippera, dated te JKHi 
August 1869, affirmlDg a decree of the Ve^ij C " 
of that district, dated the 3Ut May 1869, 
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We tkink that a snit of this kind cftonot be 
brought in the Collector's Court, becauso any 
decision passed en it would purport to determine 
a matter between co^sharers of propcrt7> and it is 
t)lear that the Collector has no power to give a 
decree of this kind. If all the parties who are 
jointly entitled to rent due under a kabuliat 
cannot agree to sue together in the Collector's 
Court, and one or more of them has such a right 
to a share as entitles him to recover it by suit^ it 
must be by suit in the Civil Court, in which the 
decree will bind his co-sharers as well as the 
tenant, and give the tenant due protection against 
•ay claim which might be made by the other 
sharers of the estate. 

'The decree of the lower Courts must be reverse- 
ted, and the plaintifT's suit must be dismissed. 
¥he appellant Will get his costs in i^l the Conrts. 
— 28(Ji Janwan/ 1870.— Iie7?K 



HIGH COURT— N. W. PROVINCES. 



MoROAN, G. S., AND Roberts, TtJRNER, 

AND SpANKIE, J. J. 

Ad X of 1859, Section 3 — SfcU hy ryot for wain- 
tenance of pessession — 

The provision of Section 23, Ad X x>f 1859, w 
no bar to the institution in the Civil Court of 
a ndt by a ryot, farmer ^ or tenant, for main- 
tenance of possession, nor to a suit to set aside 
a decree of a Retenue Court on the ground 
thai it had been obtained hy fraud, 

8. A. No, 758 cf 1868. 

Ramsewak Chowdhuree, (appellant,) v. Nuck- 

chedee Singh and others, (respondents). 

This was a special appeal from the decision 
of Mr. H. Lushing ton, the Civil Judge of 
Ghaaeepoor, dated the 29th February 1868, 
reversing the decree of the Additional Subor- 
dinate Judge of Ohazeepoor, dated 29th June 
1867. 

Baboo Pearey Mohun Banerjee and Moulvie 
Furreed'Ood-deen Ahmud for appellant, the 
plaintiff. 

Meer A li Ahmud and Pandit Bishuinbher Nath^ 
for respondents, the defendants. 

This was referred to a Full Bench by Messrs. 
Pearson and Spankie, J. J. 

JBy FftU BencA.— Section 28, Act X of 1859, 
wbioh enacts that all suits to recover occupancy 
or possession of any land, farm, or tenure from 
-wliioh a ryot, farmer or tenant, has been 
illegally ejected by the person entitled to 
receive rent for the same, shall be cognizable 
•xelnsively by the Collectors of land revenue, 
10 clearly not a bar to the institution in the 
QSiffi Conrts of the present suit in so far as the 
fflafaitffk, not alleging such ejectment or asking 
mt retttstatement, seek only to be maintained 
kft possession of his holding ; while that por- 
lldli dt.Ube' claim which seeks the cancelment 
dIF # BvYWne Court decree, from the operation 
of lAdeh. ihey apprehend injury, on the ground 



that it was obtained by fraud, is cognieable by 
the Civil Courts also. We cannot concur in 
the ruling of the Full Bench of the late Sudr 
Courts dated 5th August 1863, in the some- 
what similar case (No. 579 of 1862) of Gur- 
bhoo Misr (plaintiff) respondent v. Gowree 
and another (defendants) appellants, to the 
effect that the suit of the plaintiff who, not 
having been ousted from his holding but having 
reason to apprehend that he would be ousted 
in the execution of a decree which he alleged 
to have been obtained by the collusion of 
other parties in fraud of his right, claimed 
relief in the Civil Court was not cognizable by 
that Court. 

We, therefore, reverse the decision of the 
lower Appellate Court, and remand the case 
for fresh disposal on the merits. 

The costs of the appeal will follow the event* 
—17ih August 1S6S.— Reports of the High Court^ 
N. W. Provinces, Vol, V, . 

MOBGAN, C. J., AND ROBBRTS AND Pe ARSON, J. J. 

Lcmdlord and tenant — decision by competent 
authority — Collector no right to dieturlh-* 

WJiere tlie relative rights qf the parties, as land- 
lord and tenants, vtere determined by competent 
authority,, amd the matter referred for decision 
of the Collector loas to commute the refits paid 
in hind into tnoney i*ents, and that officer in so 
doing decided the rights of tJie parties, declare 
ing the t&nants sub-proprietors, and directing 
them to pay at the revenue rates with an addi' 
tion of 5 per cent, allowance to the landlord — 

Held, that in performance of the duty the 
Collector was not competent to alter the condi- 
tion of the tenants instead of their rents, and 
to convert them from tenants into sub-pro- 
prietors. 

Held also that the order of the Collector was 
not an award of the nature contemplated by 
Clause 6, Section 1, Act XIV of 1859, and 
that the Lumberdar, notwithstanding his failure 
to set aside the order and his receipt of the 
amwunt so fixed, was not precluded from 
enhancing the rent on any of the grounds 
specified in Section 17, Act X of 1859. 

Held further that on true construction of the 
terms of the wajib-ool-nrz with reference to the 
circumstances of the case, the defendant ceuld 
not claim exemption from enhancement, 
S. A. No, 732 of 1868. 

Bonsee and others, (appellants,) v. Eamsookiiy 
(respondent.) 

This was a special appeal from the decision 
of Mr. B. Sapte, the Ciyil Judge of Meerut, 
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dated 28th February 1868, affirming tbe 
decree of Mr. Porter, Assistant Settlement 
Officer of Meerut, dated 19th November 1867. 

Moulvie Sumee-oollah and Baboo Pearey 
Mohun Banerjee for appellants, the defendants. 

Moonshee Hanooman Pershad and Ishree 
Ptrskad for respondent, the plaintiff. 

By the proceedings of the Revenne authori- 
ties after the death of the jaghiredar and the 
lapse of the jaghire, the jagkiredar^a heir was 
recognized as possessing a superior or ialttq' 
iari right in the mouzah (Pureechutgaon) to 
which this suit relates. At the same time the 
Thugga-cultivating community, of which the 
present plaintiff is, as a Lumberdar, one of the 
representative members, were found to possess 
the inferior or mokudumee right, and were 
admitted to engagements with the Government 
for the revenue, and to the management of the 
estate. Other clashes of hereditary cultivators, 
including that to which the defendants in this 
•nit belong, who had been in the habit of 
paying their rents in kind to the jaghiredar^ 
then claimed to be allowed to pay their rents 
in future in money, instead of in kind, to the 
new mokudums. The claim was viewed with 
favour, and had the rents in kind been com- 
muted into money rents in accordance with the 
instructions of the Sudr Board of Revenue, 
the relations between the parties to this suit 
would have clearly been those ordinarily sub- 
sisting between a landlord and tenants having 
a right of occupancy, and there would have 
been no room for the pleas now urged that the 
defendants were exempted from liability to 
enhancement of rent. But the Tahsildar 
who was charged with the execution of the 
Board's instructions not being able to get the 
Thugga Lumberdars and the hereditary tenants 
to agree as to the amount or rates of the pro- 
posed money rent, suggested to the Collector 
in a report, dated 31st December 1855, that 
some allowance should be made to the Lumber^ 
daira in the mode mentioned in Section 158 of 
the Directions to Settlement Officers, namely, 
by a percentage on the collections. On this 
report^ which was endorsed by the Deputy 
Collector with an erroneous representation that 
the Tahsildar*s suggestion was the request of 
ibe Thuggas, the Collector, on the 10th 
January 1856, in the absence of the parties, as 
it would seem, passed a summary order by 
which an allowance of 5 per cent on the jumma 
was assigned as the huq or right of the 
Thuggas; and ever since, as then €xed in 
pursuance of the order, the amount paid by the 
tenants as rent has been the amount payable as 
revenue to the Government on account of the 
lands comprised in their holding with aa addi- 
tion of 5 per cent. On the terms and opera- 
tion of this order, and on the 21st para, of a 
wajtb'Ool-urZf subsequently drawn up in 1869, 



stating that the hereditary tenants in this 
village pay their rents like the proprietors and, 
so long as they shall continue to pay their 
rents, they and their heirs shall cputiuue to 
cultivate their holdings, the defence of thia 
suit, which is a suit for enhancement of the 
rents fixed in pursuance of the Collector's 
order, on the ground of an increase caused bj 
canal irrigation in the productive power of the 
land, mainly rests. To that order the finst 
ground of this appeal refers when it alleges 
that it was decided at the time of the settle- 
ment of the resumed maafee that the appellants 
should pay at revenue rates, and the decision 
cannot be now called in question, in advertence 
presumably to the provisions of Clause 6^ Sec« 
tion 1, Act XIV of 1859. 

It is to be observed that, when the Collector 
passed the order which is relied upon, he was 
not engaged in trying, for the purpose of de- 
termining, the respective rights or the rela- 
tions to one another, of the Thuggas and the 
other classes of hereditary cultivators in the 
mouzah. These rights and these relations 
had already been determined and the duty 
which he had to perform was to fix a money 
rent to be paid by the latter, which should be 
the equivalent of the produce rent formerly 
paid by them. In the performance of this 
duty he was not competent to commute their 
status instead of their rent, and to convert 
them from tenants into sub-proprietors. There 
is certainly nothing in the terms of his order 
which indicates any intention on his part to 
adjudicate afresh as to their rights respecting 
which he made no fresh enquiry, or to recog- 
nize as sub-proprietors or co-partners persons 
who had been described in the report to tbe 
Sudr Board as hereditary tenants, and some of 
whom, among them the present defendant, had 
set up proprietary claims which had been 
rejected. Nor indeed is his order in its terms 
such an adjudication, although it may have 
operated in some degree in a way similar to 
that in which such an adjudication would 
have operated. 

The only conclusion to which we can come 
is that this order was passed under a miscon- 
ception of the nature of the case before hire, 
and that he was misled by the Tahsildar or 
the Deputy Collector into supposing para. 
158 of the Directions to Settlement Officers to 
be applicable to a case to which it was utterly 
irrelevant. 

There is no reason to believe that the Thug^ga 
Lumberdars were aware that the case bad 
been disposed of under a rule which is designed 
to provide for the remuneration of LumbMUm 
by their PuUahdars or sub-proprietors, and not 
for the commutation of rents payable by 
tenants to landlords. They woula at first bits 
disposed to look at the order as simply fixing 
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tbe amount of rent demandable by them from 
tiieir tenants, without troubling themselves 
much about the mode in which it had been 
fixed. "We cannot assume, what is scarcely 
conceivable, that, by acquiescing in the order 
so far as to accept the rent thereby fixed, they 
meant to acknowledge their tenants as co- 
partners or sub-proprietors, or even to accept 
the rent so fixed as immutably fixed on a fixed 
principle and mutable only with any mutation 
<5f the jumma. It may be that subsequently to 
the date of the order they became sensible of 
thejnjury which it infiicted on them and may 
have yet refrained from seeking relief, because 
they did not feel sure whether they were 
legally entitled to any relief, at least before the 
expiry of the terms of the settlement. 

The Assistant Settlement Officer, who tried 

this cause in the first instance, has justly 

remarked that it is not within the scope or 

design of commutation proceedings to conferany 

new rights on the parties or to fix rents in 

perpetuity. We are, however, unable to 

concur in the view taken by him that a rent at 

an advance of 6 per cent on the jumnia was 

declared by the Collector to be a just valuation 

in money of the former rent in kind. It is 

dear that no attempt was made by that officer 

to ascertain the true money value of the 

average produce rent. Our view is, as above 

stated, that his order was a blunder, arising out 

o3r a misapprehension of the actual state of 

things ; that it did not create, or declare, any 

new rights or relations different from those 

which had been already ascertained, but for 

the moment inadvertently assumed those rights 

and relations to be other tlian they had been 

ascertained to be ; and that the Thugga Lumber^ 

darsy although so far boxmd by it that they 

oamnot now claim a larger rent, on the ground 

of the larger value of the former produce rent, 

are not precluded from enhancing the rent on 

any of the grounds specified in Section 17, 

Act X of 1859. That order was not an award 

of the nature contemplated in Clause 6, Section 

1, Act XIV of 1859. It was an adjudication 

of rent, not of right. 

The second ground of appeal refers to a 

decision of a Bench of this Court, dated 5th 

I>eeember 1866, in a case between other parties 

ia the same mouzah, in which the terms of 

pwra. 21 of the waJib-ooUurz of 1859 were held 

to bar a similar claim to enhance the rent. 

Although the objection urged is not strictly 

iCVkable, inasmuch as only the parties to that 

c«Bd are bound by the decision passed in it, it 

is pethaps more important to remark that the 

dMiston referred to proceeded on a version of 

iKe 21st paragraph of the wajib-ool-urz, which 

in^jSus esse has been pronounced to be erro- 

ii«ii% andlihatit was passed solely on the basfs 

o# ttit erroneous version, and without any 



reference to the earlier settlement proceeding 
of 1854, 1855, and 1856. 

The third ground of appeal impugns the 
construction given to the abovemeutioned 
paragraph of the wajih-ooUurz of 1859 by the 
lower Courts. The Assistant Settlement 
Officer, whose view is adopted by the Zijlab 
Judge, considers that the settlement with which 
the paragraph commences " that the heredi- 
tary tenants pay their rent like the proprietors" 
merely sets out the mode of collectioii, and 
that, while it records the fact that they do pay 
like proprietors, it does not make any provri 
sion or stipulation by which the amount of rent 
is limited in the future. 

We are not prepared to say that the mode of 
collection is specially or exclusively referred to 
as the ground of the assimilation of the tenant 
to the proprietors. But we think the sentence 
most be interpreted in reference to, and ih the 
light of, the previous proceedings. The words 
used represent with sufficient accuracy, though 
with brevity, the somewhat anomalous state 
of things which had resulted from those pro- 
ceedings. The hereditary tenants had not 
been adjudged to be co-partners or sub- pro- 
prietors, and are, therefore, called hereditary 
tenants. But the Collector fixed the amount 
payable by them as rent much in the same way 
in which it would have been fixed had they 
been co-partners or sub-proprietors, and, there- 
fore, in one sense it was truly said that they 
paid rent like the proprietors. Whether the 
Thugga Putiahdars pay 5 per cent in addition 
to the jumma of their holdiug, is not discoverable 
from the papers on the file ; and, therefore, we 
cannot say whether, in respect of the payments 
made to the Lvmberdars by them and by the 
hereditary tenants, there is any difference or 
not. But, although the statement in the wajib- 
ool'Urz may, in our opinion, be received as a 
substantially correct account of the facts as they 
existed at the time and had existed from the 
date of the Collector's order in 1856, we cannot 
hold that it places the parties in a position 
at all different from that in which they stood 
before the ivajib-ooUurz was drawn out. If the 
present claim is not precluded by the order of 
1856, it is not precluded by the 21st paragraph 
of the wajib-ool'Urz. The second sentence of 
that paragraph, purporting that the tenants 
shall retain their holdings so long as they pay 
their rents, certainly does not bar the enhance- 
ment of their rents on grounds on which such 
enhancement is permitted by the law. 

Nothing has been advanced in support of the 
4tb, the last ground of appeal, which indeed 
has not been pressed. 

We affirm the decision of the Courts- below, 
and disn^iss the appeal with costs and interest 
at 6 per cent.— 25/^ August 1868.— Idem. 

3 
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ExpoET Duty on Rice and Indigo. 

Troeeedrngs of the Madras Qovemment, Revenue 
Department, 19th Februa/ry 1870. 

Bead the following Proceedings of the Board of 
Bevenue, dated Slst January 1870, No. 704 :— 

Bead the following letter from the Chairman of 
the Chamber of Commerce, to the Chief Secre- 
tary to Grovcrnment, Fort Saint Greorge, dated 
Madras, 19th January 1870, No. 22. 

It will not have escaped the notice of Govern- 
ment that the subject of export duties, especially 
ifith reference to rice, has been exciting consider- 
able attention both in Burmah and Bengal. 
Although the export rice trade of this Presidency 
does not at all approach that of Burmah, and is of 
far less importance both to the producer and the 
exporter, yet the Chamber is unwilling that a dis- 
cussion as to the desirability of the duty should be 
aUowed to go on without taking the opportunity 
of expressing an opinion on the subject. 

2. So lon^ ago as the 22nd April 1865 this 
Chamber availed of the Budget proposal of Sir 
Charles Trevelyan to protest against the policy of 
all export duties, and at the same time to direct 
special attention to the hardship that a rice duty 
is likely to inflict on the producers of the article, 
who are so situated that their protests never can 
attract public attention. 

3. The Chamber cannot re^et that a duty, 
which they condemned as being a tax falling 
entirely on the ryot, has so operated as to induce 
the powerful mercantile bodies of Burmah and 
Ben^ to agitate for its abolition, and I am 
instructed to request that His Excellency the 
Governor in Council will convey to the Govern- 
ment of India this Chamber's entire disapproval 
of the tax, and their concurrence with the views 
against it, already submitted at great length to the 
Supreme Government. 

4. The Chamber see no reason Whatever to 
modify the opinion already expressed in their 
letter of five years ago as to the unsoundness of 
the political economy which prompts the retention 
or the imposition of export duties ; and, in the-case 
of rice, tnis opinion passes beyond the region of 
theory, for the nractical effect of the du^y is to 
protect the proauce of other countries at the 
expense of India. Already India is shut out of aJl 
the consuming conntries east of Singapore, seeing 
that its duty-paying rice cannot compete with the 
rice sent from Cochin, China, and Siam, and 
a reference to the statistics of the trade shows 
clearly that Bangkok and Saigon are alr^y run- 
ning India hard fbr the possession of the European 
markets. 

5. On State grounds alone, therefore, the 
Ghamber feel justified in urging a repeal, or, at 
least, an immense reduction, of the duty, for it is 
impossible to destroy or cripple a branch of the 
export without affecting the import trade of a 
•country. The producers of the rice are the con- 
B umers of the duty-paying imports ; and, if they 
c annot sell their produce, they can buy no goods, 
a nd the Customs returns will suffer far more than 

by any reduction or abolition of an export duty. 

6. As already remarked, the subject of the rice 
-duty is of minor importance to Madras, as so 



much of the grain grown here is consumed as food 
in the countiy. But the Chamber is very btrongly 
of opinion that a repeal of the duty wo -Id give an 
impetus to the cultivation of grain ; would conse- 
quently bring more money into the country ; and 
would thereby add to the revenue of Gk)vemment 
by increased land-tax, and a greater consumption 
of duty-paying imports. 

7. "While, however, rice is of small importance 
to Madras commerce, the Chamber Would direct 
special attention to indigo — an article which is 
very valuable in itself — from which the ryot 
derives great profit, and the steady cultivation of 
which enriches every district in which it is produc- 
ed. It is not to be expected that India should* be 
allowed to have a monopoly of this article, and the 
fact is that every year the indigo of the Madras 
Presidency has to run a very close race for public 
favour with that produced in Guatamala. This 
Chamber entertain no doubt but that if Indian 
indigo continues to be weighted with the present 
duty, it will ultimately be cut out by the manufac- . 
ture of other countries, and that then a repeal of 
the duty will come too late. The saltpetre trade 
in this Presidency is an instance of the effects of 
an export duty on an article which has competition 
from other countries, and the attempt to resusci- 
tate the trade once killed by a removal of the duty 
has completely failed so far as Madras is con- 
cerned. 

8. The Chamber trust that in what they have 
written they will have carried the Governor in 
Council along with them, and they beg that the 
views they have expressed may be forwarded to 
the Supreme Government witn, if possible, a 
recommendation from this Government that these 
views be acted on, and that export duties, espe- 
cially those on rice and indigo, should be at once 
done away with. 

9. The time seems opportune to make a repre- 
sentation on this subject, as the rice trade of the 
year is just opening and the Budget for 1870-71 
IS no doubt now under consideration. 

Beferred to the Board of Bevenue, who are 
requested to favour the Government with their 
views upon the questions adverted to by the 
Chamber Of Commerce not later than the 1st 



proximo. 



(Signed) B. A. DALYELL, 

Acting Secretary to GovU 



Fort ^t. Geobge, 7 
22nd January 1870. j 

In this memorial the Chaml>er of Commerce of 
Madras protest against the export duties on rice 
at 3 annas per maund, equivalent at present prices 
to about eight per cent ad valorem, and on indigo 
at Bupees 3 per maund, equivalent at present 
prices to about two-and-a-half per oent ad valorem 
on inferior qualities. 

2. The facts an d arguments ^against these duties 
put forward by the Chamber of Commerce are 
relevant and sound, and the Board are satisfied 
that, as regards both of these articles, the Madras 
Presidency enjoys no such advantage of production 
as neutralizes the risk of weighting them wiAih 
export dutv, especially in respect to the lonrer 
qualities of indigenous rice. 
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3. The following statoment shows the condi- 
tioii of the country in respect to rice coltiyation 



in joxta-position with Trade Betnms of rico 
exports during the twenty years last past : — 



•Rice Cultivation. 


AsSESSlCfKT. 


Years. 


Acres. 


Assessment. 


Bate per 
acre. 


Export. 


Declared 
yalue. 


Amount of 
duty- 






BS. 


KS. A. p. 


TONS, 


BS. 


BS. 


1849-60 


2,108,568 


1,26,74,319 


6 2 


100,949 


37,60,908 


1,51,415 


1850-51 


2,176,503 


1,33,90,982 


6 2 5 


115,495 


42,61,290 


1,61,322 


1851-52 .^ 


2,188,481 


1,44,45,147 


6 9 7 


128,953 


47,87,734 


1,88,477 


1852-53 


2,342,195 


1,50,69,597 


6 6 11 


136,137 


49,28,107 


2,07.523 


1853-54 


2,177,359 


1,49,50,615 


6 13 10 


139,532 


59,25,118 


2,11,94ft 


1854-55 


2,308,808 


1,51,67,313 


6 9 1 


106,406 


47,81,074 


1,52,579 


1855-56 


2,341,775 


1,62,62,287 


6 15 1 


134,367 


54,94,631 


2,17,228 


1856-57 


2,520,912 


1,66,52,057 


6 9 8 


120,750 


51,19,522 


1,99,488 


1857-58 


2,400,333 


1,66,53,707 


6 14 8 


132,509 


57,74,071 


2,18,501 


1858-59 


2,599,939 


1,85,84,766 


7 2 4 


92,961 


43,92,164 


92,179 


1859-60 


2,702,142 


1,63,86,857 


6 10 


241,630 


51,93,783 


3,51,743 


1860-61 


2,682,392 


1,57,89,595 


5 14 2 


131,597 


61,80,741 


4,39,903 


1861-62 


2,802,779 


1,65,57,404 


5 14 6 


76,179 


45,88,390 


2.48,975 


1862-63 


2,974,919 


1,75,21,243 


6 14 2 


64,041 


44,85,438 


2,01,355 


1863-64 «•. ••« ... 


2,949,892 


1,72,93,884 


6 13 9 


75,795 


58,75,295 


2,35,977 


1864-65 ... ... 


2,924,044 


1,69,44.279 


5 12 8 


72,299 


60,61,255 


2,26,017 


1865-66 •►• ••• 


3,020,444 


1,79,13,928 


5 14 10 


72,171 


65,88,482 


2,29,250 


1866-67 


3,092,429 


1,81,92,450 


5 14 2 


75,491 


83,78,954 


2,33,024 


1867-68 •*. 


2,915,190 


1,73,87,497 


5 15 5 


86,673 


69,67,153 


4,19,229 


1868-69... ..- 


2,968,784 


1,76,70,224 


5 15 3 


88,119 


69,11,079 


4,48,075 



4. From the above statement it appears that, 
while the cultivation of rice has advanced steadily 
from about two millions of acres in 1849-50 to three 
millions in 1868-69, or thirty-three per cent, to 
which something must be added for the effect of 
improved afifriculture, rice, exports have fallen from 
Tons 12-4,260, the average of five years, from 1849-50 
to 1853-54, to Tons 79,000, the average of the last 
five years. Population has increaseo, and there is 
a prosperous home-coasting trade in this article, 
bnt the Board are credibly informed that Madras 
rice has almost ceased to be exported to European 
and China markets as was formerly the case. 

5. It will be observed that, besides the charges 
of a costly agriculture, Madras rice pays a land-tax 
of 6 mpees an acre, and contributes to the Imperial 
revenue one-and -three-quarter millions sterling. 
The Board are satisfied that an export duty on rice 
is especially to be deprecated in this country, and 
at tms time. 

6. Enormous sums of money are being expended 
by the State on irrigation works, and every effort 
is being madeto extend irrigation to lands hitherto 
ooltivated with any crops. The effect of this is, 
of course, to increase the production of rice at the 
expense of other crops ; for, practically speaking, 
ra this Presidency cultivation under irrigation 
^Ttftftpria the cultivation of rice. 

7. We are thus with one hand striving to 
increase the prodaction of rice, and with the other 
ixnY>oeing restrictions on the trade by which pro- 
duction is Btimulated. 

8. The Board are, therefore^ satisfied that the 
litt^h export duty on rice cannot bo maintained 
wShout farther seriously affecting trade and agri- 
ealtiire, and should at once be abandoned. 



9. The Chamber of Commerce have taken thia 
opportunity of urging the abolition of the export 
duty on indigo; the Board have, therefore, pre- 
pared the following statement showing the cultiva- 
tion and export of indigo so far as their records 
affc^rd the information : — 



Indigo Cultivation. 



Years. 



1849-50 
1850-51 
1851-52 
1852-53 . 
1853-54 , 
1854-55 , 
1855-56 . 
1856-67 . 
1857-58 , 
1858-59 . 
1859-60 . 
1860-61 . 
1861-62 . 
1862-63 . 
1863-64 . 
1864-65 . 
1865-66 , 
1866-67 , 
1867-68 . 
1868-69 . 



Acres. 



203,366 
161,979 
161,731 
190,771 
201,607 
205,663 
172,490 
165,002 
126^568 
173,436 
203,131 
163,666 
128,140 
151,542 
106,518 
116,880 
162,015 



Tbadb. 



Export. 



CWT. 

13,391 
19,605 
15,348 
26,504 
20,718 
12,570 
25,890 
25,418 
18,649 
17,543 
22,605 
14,193 
20,791 
21,725 
18.069 
13,665 
14,297 
5,878 
20,099 
23,785 



Declared 
valufe. 



ES. 

15,93,226 
25,82,162 
19,18,588 
37,86,910 
32,41,909 
22,43,566 
43.14,286 
47,24.631 
38,59,826 
35,78,679 
45,55,258 
28,11,882 
48,69,090 
51,67,790 
40,37,259 
3,35,916 
34,57,070 
14,21,717 
41,83,587 
61,03,555. 



Amount 
of duty. 



BS. 

53,752 
78,270 
68,428 

1,07,883 
83,274 
5],05S 

1,05,515 
97,804 
71,666 
72,12ft 
91,947 
56,907 
85,160 
86,811 
73,959 
65,682 
66,200 
22,429 
72,883 
94,16» 



• Zemindary areai ar^ excluded. 
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10. The above statement shows a backward and 
atagnaat condition of the cultivation of indigo as 
weU as the trade. The average acreage under 
indigo daring the five years, froDi 1852-53 to 1856-57, 
was 183,900 acres and during the last five years 
135,000 acres, while the export of indigo averaged 
during the first five years of the series cwt. 19,000, 
but has fallen to ,cwt. 15,500 on the average of 
the last five years! The last two years present a 
«lightly improved appearance, but the Board learn 
from reliable sources that the import from Guata- 
mala, mentioned in the letter of the Chamber of 
Commerce, into the English market have risen 
daring the last six years from 18,000 maunds to 
nearly 50,000, with such improvement in quality 
that it now enters into direct competition with the 
highest qualities of Madras manufactured indigo, 
^and threatens to equal in price the better qualities 
of Bengal indigo. Manilla indigo likewise now 
competes snccessfuUv in the European markets 
with the Madras product. 

11. The production of indigo represents a special 
industry, wnich is of great value to the country. 
It attracts a large amount of English capital ; it 
is grown in many places on soil which is not of 
much valae for other crops, and the preparation of 
the article affords remunerative employment to a 
considerable number of the poorer cmsses all over 
the country. 

12. The duty considered as an ad valorem 
charge is not high; but the Board are satisfied 
^that, if it be mautained, serious consequences are 
likely to arise in respect to the average qualities 
of this article of foreign commeroe and agricultu- 
ral industry. The duty acts as a protective duty in 
favour of the prodace of foreign countries, where 
^f^r greater impetus has been given to production. 

13. The Chamber of Commerce have justly 
instanced the disastrous consequence to tiie salt- 
petre trade of the export duty levied until the 
export ceased. The Board beg strongly to second 
the prayer of this memorial. 



f^Order thereon, 19th February 1870, ITo. 244. 

In the foregoing Proceedings the Board of 
JRevenue express their concurrence in the views 
of the local Chamber of Commerce as to the 
expediency of the immediate repeal of the export 
duties on rice and indigo. 

2. The Governor in Council concurs with the 
Board and the Chamber in deprecating the im- 
position of export duties, except under very excep- 
tional circiimstances, which do not exist with 
reference to the commodities under consideration. 
The tendency of export duties must necessarily be 
to restrict production, to reduce prices in the home 
inarket, and to limit the operations of foreign 
trade. 

3. The Government do not, however, entirely 
share the sentiments of the Board and the Cham- 
ber with respect to the decided practical disadvan- 
tages which have actually resulted, or which may 
be apprehended from the maintenance of an 
export dutx on rice in this Presidency. A reference 
to the returns furnished by the Board will con- 
vindngly show that the operation of an export 



duty has in this instance been counteracted by 
other powerful infiaences. Concurrently with the 
existence of the duty the area of rice cultivation 
has greatly increased, while the price has at the 
same time augmented. There has been no arrest 
of cultivation ; there has been no glut of produce. 
A slight reduction in the extent of cultivation in 
the most recent years must undoubtedly be ascribed, 
not to tbe depressing influence of an export duty 
but to some local discouragements to wet cultiva- 
tion and to the failure of 1^1 rains. The expan- 
sion of wet cultivation has been helped by a 
reduction of assessments and by State irrigation 
works ; in the opinion of <jovemment it is 
practically circumscribed by the water-BUf>ply 
alone, llie profits of tbe cultivation are unde- 
niable and abundant* The price is regulated 
and sustained by the liome demand constantly 
rising with the increasing prosperity of the coun- 
try. The Government believe that the causes 
which have so favouratoly affected this branch of 
cultivation in the past will continue to affect it ia 
the future, and that the influence of the export 
duty in an opposite sense will in comparison be 
almost imperceptible. It seems not improbable to 
the Government that if the export dat^ was abo- 
lished the efiect of the measure, as far as this part 
of India is concerned, would neither be felt in an 
increase of remuneration to the domestic producer 
nor in a reduction of price to the foreign consumer ; 
but that the whole, or nearly the whole, of the 
amount now paid to the State would be naid to the 
exporter. In short, the prosperity of tnis Presi- 
dency is not materially affected by the impost 
complained of. It remains with the Grovemment 
of India to determuie whether the practical evil 
inflicted by the duty elsewhere is such as to justify 
the sacrifice of revenue which would be involved 
in the measure proposed. This Government woald, 
of course, see the present reduction and eventual 
abrogation of the duty with satisfaction, but they 
cannot offer the interests of Madras as a prepon- 
derant argument in deciding the question. 

4. The case of indigo is different. The value 
of this commodity is chiefly determined by foreign 
demand; the area of ciodtivation has diminished; it 
is a kind of industry less susceptible of development 
by. pilblic works and internal regulations than the 
cultivation of rice. It appears to this Government 
that the total repeal of the export duty would hare 
a decidedly favourablo effect on the production of 
indigo in this Presidency, and they venture to 
press the question upon the attention of the Govern- 
ment of India if the general sacrifice of revenue 
can be safely made. 

5. It is observed that the statements embodied 
by the Board in their Proceedings, while giving 
the total exports of the whole Presidency, show 
only that portion of the rice cultivation which is 
held in seventeen districts on ryotwary tenure. 
K the cultivation in the districts of Malabar and 
Canara and that on Zemindary and Inam lands in 
all the districts were included, the area under rioe 
would probably be found to be not much less than 
double the estimate given in the returns aUaded 
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to. These remarks apply, bnt in a less degree, to 
the return of indigo cultivation. 

(True Extract.) 
(Signed) E. A. DALTELL, 

Acting Secretary to Govt. 



Ckssus Of Madsab P&esidenct. 

Drcfi Memorandum of vnsbmctions for taking 
ihe OeneuB of 1871. 

In taking the next census of the Presidency, 
which is to DO part of a general Imperial Census 
of the whole of British India* great care and 
accuracy will be required. 

2. Since the Board's instructions of 1858 were 
prepared, several censuses have been taken in 
^ou^ous parts of India, and valuable rules can be 
deduced from the record of the manner in which 
they were effected and the results. The report of 
the census of the North- West taken in 1865 is 
particularly instructive, 

8. One most certain oondusion is taught by 
every census that has hitherto been taken in India, 
^nd that is that there must be a preliminary 
house-to-house enumeration, extending over a 
lengthened period. 

4. In the first place statistics of villages and 
area must be collected. Every Cumum must be 
recmired to submit to the Tahsildar of his taluk 
a village Betum, showing the following parti- 
culars: — 

StaUHical Return of (he Area and Aeeeeement of the 



ViUage of 
of the 

Total area 



in tJhe Talook of 
District, 



Acres. 



▲reaof (Go- 
vernment 
land. 



Asaeased f Cultivated... 

Assessed ^ Culturable... 

Unassessed, including 

sites of villages, towns, 

^ road, etc. 

Area of Inam land 



Total.. 



Demand on account of land revenue, (Byot- 
yfttc) ... ... (,« ••• ••• ••• 

Average rate per acre C Wet 

on cultivated land. (.Dry 

Quit-rent on Inams 

The figures must be those for Fusly 1278, and 
care must be taken to ensure their accuracy. 
Whenever it is possible the areas must be 
ohedcod in commauication with Uxq Fablio Works 



Department, or by comparison with the accounts 
of the Settlement Department. 

5. The Tahsildar will then compile &om the 
Village Betums a taluk form thus : — 




* fl g S ?»a 



8 



gc 



O (S 



itll 



III 






<1 O. 



Si 






CO 

m 
o 

00 

m 

< 



s-s 



21 



III 






I 



& 

< 



6. At the end of this Taluk Betum must be 
entered any tracts populated by wandering tribes, 
&o., which may not be included in the Cumums' 
reports. The area of such tracts is generally 
unlLDOwn, but it may bo estimated with consider- 
able accuracy. 

7. The statistics as to permanently settled, 
estates, &c», must be ascertained by the Tahsildar 
from the Zemindary Curnums. * 

8. The returns will, in the case of the largest, 
taluk0, take from i^u days to a fortnight to com* 
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pile. They must then be forwarded to the Collector, 
who will abstract them talukwar thus : — 



-S 



"^ 

^ 
^ 



«3 



A o e8 t^'^ m 




p3 ?^ « 

w t> <j 

O % H^ 

-5^ 



6 

p 



o 

^ 



3 £j 3 S fll.>j 






I 

00 ^ 



^"»5^ 



§13 

S3 



I rtJ.a o © 2 « 



fa • 






<1 8 



•Wco S: 



l-sl 
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11 
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«^ 






Pi 



I 



^ 



o 
M 

-? 



9. In the District- Betum the Collector must 
be careful to include any hilly tracts or semi- 
independent States which do not appear in the 
Tahsildar's statements. 

10. Th^e returns will be valuable in them- 
selveSi but they will be also indispensable in pre- 
paring for the census. Looked at in this light, 
their object is to provide that every portion of the 



country shall be duly registered and censused. 
The Tahsildar knowing the area of his taluk, and 
the Collector the area of his district, will be able 
to see that the combined village and taluk totals 
omit no forest land, thinly-peopled traot, hill 
country, or petty estate. 

11. Both the Taluk and the District Betums 
must be submitted to the Board, in order that 
any obvious misapprehensions may be corrected. 
They will be returned as soon as possible, and the 
Village and Talukwar Beturns should be sent back 
to the Tahsildars. 

12. All this work may be well finished by the 
end of April. 

13. The preliminary house-to-house enumera- 
tion must then bo made. It wHl not be m 
difficult operation in the greater part of the Presi- 
dency where the houses are all collected in villages ; 
but in some districts, such as Malabar, South. 
Canara, and the Neilgherries, where the houses 
are often scattered and isolated, special arrange- 
ments will have to be made. 

14. The Board will leave it to the Collectors to 
state the number of houses with which each enume* 
rator should deal. In the North- West Provinces, 
the rule was to appoint one enumerator to every 
100 houses. In villages containing less than 200* 
houses the Curnum and Muusiff will be the 
enumerators. In villages containing more houses 
assistants will have to be appointed. They should 
be selected from amongst the Mirassidars or offi- 
cially recognized chief inhabitants. All officials in 
the Kevenue Department will be available for this 
work, and their services must be utilized to the 
utmost. In towns special arrangements must be 
made. In Municipalities the Commissioners will' 
be requested to undertake the census and superin- 
tend the enumerators. There should bo about 
one supervisor to twenty enumerators. In agri- 
cultural districts the Revenue Inspectors will be 
supervisors ; but, as there are not enough of theo^ 
to perform the duty thoroughly, advantage should 
be taken ofthe presence of any European or Native 
gentleman who understands the nature and value 
of a census. There can be few such who will refuse 
at the request of the Collector to supervise the 
enumeration in their immediate neighbourhood. 
In all cases, however, the proportion of one enume- 
rator to 100 houses must probably be the basis of 
the arrangement. 

15. With regard to the question as to whether 
the enumerators should be paid, the Board, after 
full consideration, are of opinion that whenever 
servants of Government are thus employed, they 
must bo considered as discharging a part of 
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their official duty, and entitled to no extra pay 
for it. In the North-West it was found easy to get 
enumerators (in all agricultural districts) without 
pay, and the Board have no doubt it can be done 
nere, but in towns some expense must probably be 
incurred. 

16. Each enumerator will be supplied with the 
proper number (on the average 110) of copies of 
Forms A (population) and B (cattle), printed on 
the two sides of the same sheet of paper. 

17. The forms will all be printed in Madras, 
«id Collectors should indent for the number which 
will be required in each laijguage as soon as 
possible. 
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18. The preliminary enumeration will begin on 
the 1st July 1870, and should be :finished before 
the 15th. 

19. Every morning the enumerator will pro« 
ceed from house to house, numbering them conse- 
cutively (by a number on the wall or door, of which 
advantage will be taken at the final enumeration) 
as he goes, and will At the same time fill in his 
forms. He will include only tliose who generally 
reside in the house, not guests who are tliere 
temporarily. If any house-owner desires to fill 
np his form liimself he may do so ; but in this oase 
the enumerator must scrutinize the entries, and 
see tliat no mistake lias been made. When his 
day*8 work is done he will send the forms filled 
up in a paclcet by the first convenient opportunity 
to the Bevenue Inspector of his division or to the 
other supervisor, if any other supervisor has been 
appointed for him. 

20. The Bevenue Inspector and other super- 
visors will superintend the enumerators whilst at 
work and 3ee that th^y understand their instruc- 
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tions. When they receive the returns they will 
keep about tea per cent themselves, taking them 
from different parts of the division, and send the 
rest to the Tahsiidar. Till the 15th of August 
they will diligently seize every opportunity of 
testing the forms they have kept, and will authen- 
ticate those they have examined themselves by 
their signature. If any enumerator's work seems 
to be incorrect, the Revenue Inspector or other 
supervisor will report the fact to the Tahsiidar or 
Collector, and require the enumerators to do it all 
over again. 

21. On the Ist September the Revenue Inspec- 
tor or other supervisor will send all the reserved 
forms to the Tahsiidar, and the Tahsiidar will 
then, by himself and by confidential agents, test 
as many as he can of the returns (including some 
previously untested) from each Revenue Inspec- 
ter's division, and, when convinced that they are 
correct, he will stitch the returns of each village 
in book form in their proper order. The forms 
for each village will thus be kept separate in one 
or more volumes. The books will be transmitted 
to the Covenanted OfiBcer or Deputv Collector to 
whom the Tahsiidar is immediately subordinate 
not later than the 30th September. 

22. During the month of October that oflBcer 
will test such returns as he can in each taluk. 
When he is satisfied that the instructions have 
been correctly understood everywhere and that the 
forms have been properly filled up, he will send 
them back to the Tahsildars not later thaa the 
Ist November, and the Tahsildars will then re- 
distribute them to the enumerators with a view to 
the filnfd enumeration. It is of the last importance 
that this distribution shall be complete. Two 
months, the Board believe, will be ample time. It 
must be fijiished, and the Tahsiidar must hold 
written acknowledgments of the receipt of the 
returns from each enumerator by the end of 
December. . 

23. On the 10th of January 1871, the enume- 
rators will proceed from house to house as rapidly 
as possible with the forms previously filled up, and 
oorrect the totals by the number of people who 
slept in such house or enclosure in the night. On 
this occasion the names and number of a& guests* 
Ao., who slept in the house that night, must be 
entered under the corrected return of the ordinary 
residents. The Board believe that there are no 
large festivals at this time of the year which will 
interfere with the census ; but, if tnere are such in 
any district, the Collector should report the &ct 
at once. 

24. The reports after being tested, as far as the 
Collector thinks necessary, by Revenue Inspectors, 
unofficial Supervisors, Tahsildars, and Divisional 
Officers, will be transmitted by Collectors in 
original to the Board of Revenue. The village 
books prepared by the village return (paragraph 
4) will be arranged in Taluk packages, and the 
talukwar return referred to in paragraph 5 will 
be sent in its proper package. In makipg up the 
package care must be taken that the returns for no 
village are missing. The compilation and tabula- 
tion of the returns will be effected in Madras. 

25. All officers must be warned that through- 
out the whole of these operations the greatest 
vigilance and energy will be reauired, and that any 
negligence or inaccuracy will oe severely visited 
on those who are responsible for it. 



26. To assist in calculating the expense of the 
census the population may be classed thus : — 

1. Inhabitants of Government villages. 

2. Of Inam villages, Zemindaries, and petty 
States. 

3. Of thinly-peopled tracts. 

4. Of Municipalities. 

5. Of Cantonments. 

6. Houseless, Marine, Prison, Wandering, 
Chnttrum, etc. 

27. In Grovemment villages, Inam villages, 
Zemindaries, and petty States, very little expense 
need, in the Board s opinion, be incurred. In the 
case of proprietary villages the proprietor can 

fenerally be induced to do all that is necessarv. 
n large villages where no Government officials 
can be found to do all the work, and no capable 
volunteers can be induced to undertake it, some 
expense must be incurred, and it must be calculat- 
ed with reference to the remarks already made. 

28. For thinly-peopled tracts, hilly country, Ac^ 
the Board must leave it to Collectors to say what 
arrangements are necessary. 

29. In Municipalities the Commissioners can 
give great assistance in calculating the cost, but 
it must be remembered that two enumerations are 
required. 

30. The houseless, wandering, and travelling 
population must be enumerated by the Police at 
the final enumeration only. In the case of ships, 
jails, &o,, also the final enumeration is all that is 
required, and it can be done by the special officers 
concerned. It should take place at 9 p. m. on the 
night of the 19th January* 

31. In cantonments a preliminary as well as a 
final enumeration is necessary, and the Command* 
ing Officers will arrange for its being done. 

32. As it is of the greatest importance that the 
estimated expense should be known to the Board 
before the budget of charges is disposed of hj 
Government, Collectors are requested to telegraph 
the amount which they estimate will be required 
for their districts at the earliest moment possible. 
A detailed report should follow. 

83. An extract from Mr. Plowden's report on 
the census of the North- Western Provinces takes 
in 1865 is subjoined for the information of the 
Collectors.* 

(Signed) J.GBOSE, 

Sub'Seeretary. 



Order of Government thereon, 24th February 1870. 

With their Sub- Secretary's letter, dated 26th 
October 1869, Ko. 7»949, the Board submit a vexy 
well-digested scheme, modelled upon the method 
followed in the North-Westem Provinces, for 
taking the census of 1871, which the Government 
will now proceed to review. In so doing it will be 
necessary to make occasionfd reference to the 
instructions conveyed in Proceedings of the 
Government of India, dated 20th October 186&» 
No. 4,799, which were received after the Board had 
drawn up their memorandum. 

2. As a preliminary measure the Board propose 
the compilation, throagh the agencv of the 
Curnums and Tahsildars, of statistical retums^ 
particularising the at*ea and assessment of each dis- 

• This extract is here omitted— En. R. R. 



Digitized by 



Google 



/tine 15, 1870.] 



THE REVENUE REGISTER. 



18d 



trict. These returns are to be submitted to the 
Board in order that any obyioos misapprehensions 
may be corrected, but will be retomed to the Dis- 
trict Officers in order that the latter may have 
them at their disposal while revising the census. 
It is estimated tnat all work under this head will 
be finished by the end of April. 

3. The G-overnment agree with the Board in 
attaching great importance to this scheme, both 
as a step towards the census and as a means of 
obtaining information valuable in itself. They 
consider that it ought to be carried further, and 
that» simultaneously with the preparation of the 
returns, arrangements should be made for framing 
a house register of each village. This register wil^ 
of ooorse, be the work of the village officers. The 
Government of India, in their Resolution aHudcd 
to above, declare a preference for registering by 
endoBures rather than by houses. Tins should be 
borne in mind, and the name of the chief person 
residing in the enclosure should be added for pur- 
poses of identification. Each enclosure should 
further be distin&^ishedby a number, which might 
be at once affixed to it instead of during the pre- 
liminary census. The Bevenue Inspectors and 
other supervising officers should thoroughly and 
separateljr test the accuracy of each house register 
before it is submitted, through the Tahsil<£ir, to 
iSie Collector. The forms to be distributed to the 
enumerators win then be numbered and headed so 
as to correspond with the house registers. 

4. By this means additional security for the 
inclusion of every house in the census returns will 
be attained, for, while the enumeration forms are in 
process of collection, they can be compared with 
the house registers ; and, if the latter have been 
correctly framed, any deficiency in the number of 
the former will be at once detected. It must be 
remembered that the system described by the 
Board in paragraph 20 merely furnishes a test as 
to the intnnsic accuracy of the enumeration forms 
themselves, or rather of that small proportion of 
them which are to be retained by the supervisors 
fbr revision, but does not secure their numerical 
completeness. 

5. As regards the returns of area and assess- 
ment, the Grovemment are of opinion that thev 
should exhibit the data on which tney are prepared, 
i, e^ whether on mere estimate or Uumums' 
measnranent, or on the measurement of any known 
survey^ and that the same distinction should be 
preserved in compiling the returns. Unless this 
plan be adopted the large proportion of calculations, 
which are based on guess work or Ttradition, if 
allowed to exercise an equal infiuence in striking a 
general average, will neutralize the elaborated 
results of scientific survey, while, in order that the 
retoms may possess their maximum of utility, it 
IS even more necessary that they should afibrd the 
means of comparing the rates of assessment impos- 
ed according to diverse systems than those obtain- 
iOff in different districts. 

o. Thisintroductory process, which is described 

a the Board in paragraphs 4 to 11, being conclud- 
the prosecution of^ the census commences. 
TbB scheme advocated by the Board is well devised, 
in tiiat it combines the advantages of a one-day 
enumeration with those belonging to an enumera- 
tioKi extending over a longer period. It is open to 
oritioism, because the functions of the enumerator 
sre fulfilled by one and the same person with no 



check, save that of general supervision and the 
supposed scrutiny of a percentage of the enume^ 
ration forms. A double test of accuracy such as 
the Census Committee for the town of Madras 
propose to employ by the ajjpointment in direct 
furtherance of tne census of " indicators" as well as 
" enumerators" is not contained in the Board's 
scheme. The Government are, however, convinced 
that the Board have rightly estimated the agency 
at their disposal in the rwnl districts, and ^at in 
such it is Detter to trust to the best qualified 
village officers under such supervision as can be 
brought to bear upon them, than to introduce aa 
inharmonious element for the si^e of an additional 
check. But for the larger towns it will probably 
bo advisable to follow as closely as possible ihe 
system which may be hereafter decided on for the 
town of Madras. The Proceedings of Government 
relating to this subject will, therefore, be commnni* 
cated to the Board and to all Collectors. 

7. The Board propose that the preliminary 
enumeration, for which a fortnight is allowed, 
should begin on the 1st July 1870 and be finished 
b^ore the 15th of the same month, and that the 
final or one-day census should be conducted on the 
10th January l871. A period of six months is thus 
interposed between the two enumerations. The 
longer this period is the more embarrassing will 
be uie task miposed upon the enumerators at the 
final census, and the Government consider that an 
interval of three months will be quite long enough. 
During the mcmth of October, however, the 
Bevenue Inspectors and Yillaffe Officers are busied 
in recording and checking the cultivation. The 
latter fortnight in September would, therefore, in 
the opinion of the Government, be the best period 
to fix on for the preliminary census. 

8. The (Government of India, in their Proceed* 
ings alluded to above, have especially noticed the 
difficulties which may arise from the unwillingness 
of householders to afford the requisite particulars 
regarding the female members of their families. 
To such the^ would allow a choice between three 
modes of satisfying the requirements of the enume- 
rator, and, in illustration of their plan, they have 
forwarded three separate specimen forms, each 
filled up for an imaginarv family according to one 
of three different methods. In the first fbrm the 
femfdes are particularised by name and attributes 
with the same exactitude as are the males ; the 
second resembles the first in every respect, except 
that > fijgure is substituted for a name in the case 
of each female ; in the third form the females are 
not entered individually either by name or by 
means of a figure, but thej are classified compre- 
hensively according to distmctions of age, caste, etc. 
The necessity of calling in the third form depends 
on the percentage of householders who, while 
averse to furnishing the enumerator with the pre- 
cise a^e of, and the other requisite information 
regarding, each individual female inmate of their 
houses, a fieure beine substituted for her name, 
are nevertheless wiUing to declare the total 
number of female inmates — to state the number 
felling respectively within certain limits of age, 
which are distinguished from one another oy 
periods of ten years — and further to classify them 
according to religion, caste, nationality, <kc. In 
this Presidency it is not probable that the per- 
centage referred to would be large, Vnd, if a 
choice between the three methods proposed by the 
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Govemmenb of India be allowed, it will necessitate 
the appendage of a separate tabular form to all 
the enumeration sheets, thereby increasing the 
size of the sheets and seriously adding to the 
cost of printing. The Government are of opinion 
that all sources of iiTitation will be avoided if 
column 10 of the enumeration forms sent by the 
Grovemment of India be headed " name, designa- 
tion, or number** and the option of representing 
females by a figure be allowed to heads of house- 
holds who object to mentioning their names or 
declaring their relationship. The Grovemment of 
India will, therefore, be addressed on the subject. 

9. In other respects the form adopted by the 
Grovemment of India shonld be employed, and 
under their orders the " B. form** proposed by the 
Board for cattle, &c., is unnecessary. The classi- 
fication of houses as ** terraced** or " tiled** will 
answer the headings " of the better sort** and " of 
£he inferior sort** proposed by the Government of 
India. 

10. In large zemindaries it is obviously of the 
first importance that the cordial co-operation of 
the zemindar himself should be seonred, and with 
this end the Government propose to issue circu- 
lars to all Zemindars of position. The functions 
assigned by the Board to Government Tahsildars 
might be performed in zemindaries by Sub-Magis- 
trates, but it is the intention of the Grovernment 
to request the Zemindars to render their Revenue 
establishment available for purposes of the census. 

11. The Government do not agree in the opi- 
nion expressed by the Board {vide paragraph 20 
of their Proceedings) that the census of the house- 
less and wandering population should be left to 
the Police. The training which the Police have 
received hardly fits them for duty of this nature, 
and they are besides too sparsely scattered over a 
wide extent of country to undertake it efiectually. 
No better plan for conducting the census of the 
vagrant classes suggests itself to the Government 
than that they should be numbered with the rest 
of the population by the village officers but at the 
final enumeration only. 

12. Where a Military cantonment is included 
within the bounds of a municipality, the Govern- 
ment consider that the census of the former 
should appear in the returns of the latter. The 
Military authorities should, however, afibrd every 
assistance in their power. Orders on this subject 
will be issued in the Military Department. 

13. The remaining propositions of the Board 
appear to the Government to be judicious. 
Tabulation is only cursorily adverted to, but this 
is a matter which may well be left for after-consi- 
deration. As soon as the Board have decided on 
the form which they propose to adopt it should be 
submitted for the approval of Government. 

14. The Gk)vemraent would urge strongly upon 
all Collectors the necessity of disabusing the 
popular mind of all misapprehension as to the 
objects of a census. No opportunity should be 
lost of bringing home to all classes of natives the 
fact that it is not designed as a step towards 
increased taxation. 

15. Lastly, the Government would remind the 
District Officers that all minor excellencies and 
defects in a scheme which only exists upon paper 
are of littJe weight when compared with the zeal 
and energy brought to bear by those who caiTy it 

into execution. The Government believe that by 



far the greater number of their officers will take a 
personal iu teres t in the matter, and, if this expec- 
tation be fulfilled, a more successful census than 
has yet been carried out in the Madras Presidency 
may reasonably be looked for. 

(Tme Extract.) 

(Signed) E. A. DALYELL, 

Acting Secretary io Govt. 



Gum Resin in South Ca.nara, 
Proceedings of the Madras Government, Bovenue 
DepaHment, 29th March 1870. 
Bead the following Proceedings of the Board of 
Revenue, dated 12th February 1870, No. 
1,021 .— 
Read the following letter from H. S. THOMAS, 
Esq., Acting Collector of South Canara, to the 
Acting Secretary to the Board of Revenue, dated 
Uppinangadi Talook, 22nd November 1869, No. 
1,493. 

Considering the importance attached by Grovem- 
ment to the useful products of the Indian forests, 
I have the honour to bring to the notice of the 
Board a gum resin which does not appear to have 
hitherto attracted attention, was not mentioned 
in Government Order, 
♦Board's Proceedings, 30th April 1869,* No. 
17th May 1869. 1,179, and can be easily 

and largely obtained 
from the jungles of this district. 

2. In May last, a small quantity of light colour- 
ed resin was brought to me by one Sashithal 
Mahdeva, a land-owner of the Man galore Talook, 

as having been gathered 
t Hopea Wightianna. from the "Karmara"t 

trees in a jungle lately 
given him on durkhast. The " Karmara" is a 
wild tree found abundantly in many jungles in the 
district. It grows rapidly to the height of about 
twenty or even thirty feet ; but, being a valuable 
firewood easily re-asaerting itself when cut, it is 
often felled by the people much earlier, especially 
when growing on Kumaki land. 

3. Not being previously acquainted with this 
product, I forwarded a specimen of the resin to 
Mr. Broughton, the Government Quinologist, who 
kindly undertook to examine its chemical proper- 
ties for me, and I hes to enclose, for the Board's 
information, a copy of his letter showing the result 
of his examination with reference to its profitable 
applications and commercial value. 

4. Mr. Broughton considers the gum well suited 
for the preparation of varnishes ; that it possesses 
certain advantages over many other resins ordina- 
rily used by the varnish-maker ; and that its intrin- 
sic properties render the prospect of its becoming 
an article of commerce encouraging, 

5. As the costj of the resin, with reference to 
which Mr. Broughton has calculated its commer- 
cial value, is what was 

J Rupees 6-8-0. actually incurred in 

gathering an d con veying 
to Mangalore only about a maund, I think it might 
be delivered on the coast still cheaper if collected 
in large quantities ; and, as the " Karmara" is 
abundantly found in the iungles of this district, 
the resin may also be available for exportation. I 
hope it will prove a valuable addition to the list of 
useful gum resins of South Canara. 
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Enclosure No. 1. 

From R. BROUGHTON, Esq., Quinologist to 

GovBrnment, to the Collector of South Canara, 

dated Ootacamund, 14th July 1869. 

I have examined at your desire the resin I have 

had the honour to receive from vou with reference 

to its profitable applications and commercial value. 

2. I am ignorant of the name of the tree which 
produces it, but the resin in some respects resem- 
bles that of the Sal tree. It is, however, in appear- 
ance superior to that resin. 

3. Ihe comparatively higher price precludes 
the use of the resin for any of the coarser applica- 
tions of substances of its class. With colophony 
at 78. 6d. per cwt., no profit could accrue from the 
exportation of Indian resins for these uses. 

4. It is, therefore, mainly for the preparation of 
varnishes that the resin has any likelihood of 
application. For this it appears well suited on the 
whole. It is of a light colour, and the better pieces 
are transparent and break with clean fracture. It 
fuses to a beautiful transparent mass resembling 
amber. 

5. It is not fitted for the preparation of spirit 
varnishes, being only partially soluble in alcohol ; 
but it dissolves readily in benzol and chloroform, 
and these solutions yield a rapidly drying and 
quite transparent and colourless varnish. It dis- 
solves readily in oil of turpentine and boiled linseed 
oil. The varnish prepared by these means is trans- 
parent, and after some days* exposure dries 
colourless and hard. 

6. The readiness with which it dissolves in 
the usual solvents, and the purity and transparency 
of its solutions, appear to render it of value and 
give it some advantages over many resins ordi- 
narily used by the varnish-maker. It must be 
recollected that it approaches the latter in cost, and 
hence the profits of its introduction to the European 
markets are not likely to be great even if its 
merits were at once recognized. I cannot, however, 
but think that its intrinsic properties render the 
prospect of its becoming an article of commerce 
encouraging. 

7. The specimens should be chosen as colour- 
less as possible. The coarser pieces should be 
freed from mechanical impurities by fusion (taking 
care not to raise the temperature too high) and 
subsequently passing through fine wire gauze. 

. Communicated for the information of Govern- 
ment. Mr. Thomas' letter and the Government 
Quinologist's report are interesting, and the Board 
presume Mr. Thomas will give orders for collecting 
asaznewhat larger amount to admit of the cost being 
more correctly estimated and further trial of the 
article being made. Mr. Thomas should make 
arrangement for getting a fair sample sent home 
to English brokers through one of the enterpriz- 
ing^ merchants on the coast in order to bring it to 
notice and test its true commercial value. He will 
report further after learning the result of the exa- 
mination in England. A copy of Mr. Broughton's 
letter might be given to any one willing to export 
on trial. ^ 

Order thereon, 29th March 1870, No. 406. 
The proceedings of the Board are approved. 
(True Extract.) 
(Signed) R. A. DAL YELL, 

Acting Secretary to Govt, 



Honey Rocks on the Sheevaeoys. 
Proceedings qfthe Madras Qovemment, Revenue 

Kead the folfowmg Proceedings of the Board of 
Revenue dated foth Januarf 1870 :-! ^ ""^ 

qfi **^^^«"owing letter from the Collector of 
ItZ'ni^ f't i''^''.^ Secretary to the Crd of 
No 289 ' ®^'°'' 22nd December 1869, 

iil'^Z\t^^^^^^^ -true. 

2. There are five rocks on the Shervarov Hills 

Govermnent the nght of coUectbg the honey On 

the renting of snch farms the practice was diseon? 
tinned, ^ver since this has been don^here hL 
been constant fights and disputes among thi 
Malaya. es whole villages turning out to Issert 
their right by might, one party MsertS^gS 
priority of right to anothen ^ere hayf bSn 
seyeral magistenal complaints in the matter I 
haye receiyed frequent petitions from the different 

.°«L^^^^° *°/ ""^l'^^ ""*• *t« Government 
issued their order above referred to evidently 
considering that it was a hardship to the hSH 

jungletnbesnpanddownthecount'rytomakethTin 
pay for Buch a jungle produce as honey, dammed 
wi« Ac. As the Malayalies on the SherVarTHilU 
petitioned themselves to have the right of coUect! 
ing honey rented to them by Govefnment. 1 see 
no objection whatever ; and, as it wUl be the only 
way to put a stop to the present fights and quarrels 
I request that sanction may be^accorded^ iHhis 
instance to lease out the Honey Eocks in question • 

KsSe'st?;:^^^ '^' '^"^^' '' ^^« »»•» 

Submitted for the orders of Government. The 
general principle of relinquishing petty items of 
rn-JhTT" n"l^°' be\ffect^ ly iL^ing out 
f^ir^K^ ?r,f "f^t^g ]'?ney in the'case referred 
to by the Collector, and it seems to be obviously 
desirable that this measure should be adopted. 

Order thereon, 13th April 1870, No. 526. 

Under the special circumstances noticed by the 

Collator the Government authorize him to lease 

out the right of collecting honey on the " Honey 

Rocks" of the ShervaroyHUls. ■"""ej' 

(True Extract.) 
(Signed) B. A. DALTELL, 

Aeling Secretary to Govt. 

WiLM NOT SUBJECT TO StaMP DdTT. 

Proceedinge of the Madras Government, Bevenue 
Department, Uth February 1870. 
Read the following Proceedings of the Govern- 
ment of India, Fmancial Dewtment, (Separate 
Revenue— btomps,) dated Fort WUliam, 24th 
January 1870, No. 707 :— 

Read the following Memorandum by W. STOKES 

Esq., Secretary to the Council of the Govemor- 

General for making Laws and Regulations, dated 

16th January 1870, No. 38. * 

iu^1,^°*"™^??v*'*®°"Sinftl papers received from 

the financial Department under cover of endorse. 
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ment. No. 361, dated 13th instant, relative to the 

2iie8tion raised by the Financial Commissioner of 
>Bdh whether wills are liable to stamp duty 
under Act XVIII of 1869, the undersigned is 
directed to state that Act XVIII of 1869 does not, 
and was not intended, to apply to wills. 

2. "WiUs were speoially exempted in Act X of 
1862, apparently because there was a general clause 
(No. 36) in Schedule A. to that Act imposing 
a 1 rupee stamp on all deeds not otherwise 
charged or expressly exempted. But this general 
clause was intentionally omitted in the present 
Act, and the insertion of the special exemption was, 
therefore, unnecessary. 

3, The Financial Commissioner, might be told 
thab not only wills but deeds of dower not aflfect- 
ing immoTiuble property are now exempt from 
Stamp duty ; in mot, no instruments are charge- 
able except those specified in the Schedules to Act 
XVniof 186». 

Copy forwarded to the Chief Commissioner, 
Oudh, for information, in reply to his Secretary's 
letter, No. 2, dated 3rd January 1870. 

Copy also forwarded to the other local Grovem- 
ments and Administrations for information and 
guidance, and published in the Gazette of India. 
(Signed) G. H. M. BATTEN, 

Und&r^8ecy, to the Govt of India. 

Order thereon, 11th February 1870, No, 193. 
Communicated to the Board of Bevenue. 
(True Extract.) 
(Signed) B. A. DALYELL, 

Acting SecreUvry to Oavt, 



ACT OF THE GOVERNMENT OP 
MADRAS. 



The following Act of the Governor of Fort Saint 
George in Council received the assent of His 
ExceSenoy the Viceroy and Governor-General 
on the 13th May 1870, and is hereby promulgated 
for general information : — 

Act No. I. of 1870. 

An Act to provide for the collection of tolls and license 
fees on ca/naiUt Uiiea of namgaiion and ferries^ for 
the management of ferries, m/dfor the construction 
and improvement of lines of navigation loithin the 
Madras Fre9idency> 

Whereas it is expedient to provide for the collec- 
tion of tolls and license fees 
~ Preamble. on canals, lines of nagivation 

and ferries, and to provide 
for the management of ferries and the construc- 
tion and improvement of lines of navigation in the 
Madras Presidency ; It is enacted as follows :— 
1. The following words shall have the several 
meanings hereby assigned 
Interpretation. to them, unless where a con- 
trary intention shall appear 
from the context, that is to say — 
The word •* vessel" shall include any ship, barge, 
boat, rafb, timl>er, iMunboos, 
" Vessel?' or floating materials, pro- 

pelled in any manner. 



The words '' line oi navigation'' shall mean any 
«T«^^^««^^ navigable channel subject 
"Line of naviga- ^ ^ provisions of this 



tion. 



Act. 



The word *' channel" shall include any river, 

" Channel" ^?*^'^^ ^''^-a'^^i ''^''^® • 

•^ natural or artificial. 

2. It shall be lawfhl for the Madras Govern- 

ment, from time to time, by 
What navigable notification to that effect 
channels or ferries published in the Fort Saint 
may be rendered George Qaaette and in the 
subject to the pro- QaaAts of the district to 
visions of this Act. which the notification shaU 

apply, to declare that the 
provisions of this Act shall apply to an}r naviga- 
ble channel or ferry specified m such notificatioiir 
and, from and after such publication, the provi- 
sions of this Act shall apply to, and be ui force as 
regards, such navigable cnannel or ferry, 

3. It shall be lawful for the Madras Govern- 

ment, &om time to time, to 

By whom naviga- authorize any person to make 

ble channels may be and open any navigable 

made. channel, or to clear and 

deepen any navigable chan- 
nel, and to stop any water-course, or make any 
tracking path, or do any other act necessary for the 
making or improvement of any such channel ; and 
an^ navigable channel made or improved under 
this section shall be rendered subject to the pro- 
visions of this Act in the manner prescribea in 
the last preceding section. 

The said Government may take posse8sion« as 
for a public purpose, of any 

Mode of obtain- land that may be necessary 
ing land for the pur- for the execution of any of 
pose. the abovementioned works, 

under the provisions of Act 
VI of 1857, (An Act for the acquisition of land for 
public purposes J or of any other Act that may now 
or hereafter be in force for the taking possession 
of land for public purposes. 

4. All vessels entering upon, or passing along, 

any of the lines of navigation 
Tolls to be paid subject to the provisions of 
on lines of navi- this Act, shall pay tolls or 
gation subject to annual license fees, at such 
this Act. rates as shall be fixed in 

manner hereinafter men- 
tioned. Payment of the license fee shall exempt 
the vessel so licensed from all tolls payable under 
this Act upon any line of navi^tion during the 
period for which such license is in force. 

5. The Madras Government may fix, and, from 

time to time, alter the rates 
The Government at which such tolls or lioensa ' 
may fix, and alter fees shall be levied. Pro^ 
rates of toll. vided that no toll or fee sYmil 

be levied^ and no alteratioiL 
of any rate of toll or fee shall have dSecVnntil notioa 
shfdl have been published in the Fort Saint (George 
Oazetle and the Gazette of the district to which 
such notice applies, for such period as the sud 
Government may Bz, of the intention to levy or 
alter such toll, or to impose or vary such fee, and 
of the rate and place at which such toU or fee ii t9 
be levied or made payable. 



Digitized by 



Google 



Jttn« 15, 1870.] 



THE BEVENtJE REGISTER. 



1«8 



6« Hotifioation of the rates of toll and license 

fee, and of the places of 

Notifioationof rate collection, in English and in 

of toU to be exhibit- the vernacular mngnage of 

ed at every Toll- the district, shall be at ^1 

hoose. times exhibited to public 

view at every Toll-nouse 

where toll is levied under this Act. 

7. The Madras Qovemment shall appoint such 

persons as it may think fit 
(jovemment may to collect tolls or license fees 
appoint persons to under this Act, or may lease 
couect tolls, and the out the collection of tolls and 
collection of tolls license fees to any other 
may be leased out. person. The lessee or his 

duly authorized a^ent shall 
be empowered to collect the tolls or fees m the like 
manner as any person appointed as aforesaid. 

8. If any toll or license fee due under the 

provisions of this Act in res- 
Payment of tolls pect of any vessel shall 
hofr to be enforced, not be paid on demand to 
the person authorized to col- 
lect the same, it shall be lawful for such person to 
seize such vessel and any furniture thereof, and 
to detain the same ; and such persons shall, within 
twenty -four hours of such seizure and detention, 
refwrt the same to the Collector of the district in 
which the seizure has been made or other public 
officer duly authorized by Government in that 
behalf; and, on receipt of this report, the Col- 
lector, or other officer as aforesaid, shall publish a 
notice appointing a day for the sale of the said 
vessel and any furniture thereof. The sale shall 
be held at some period not less than fifteen days 
from the date of the publication of notice of sale ; 
and, if the toll or fee and also any expenses 
occasioned hy non-payment be not paid, or suffi- 
cient cause for non-payment be not shown, at or 
before the time of sale to the Collector, or other 
officer as aforesaid, such officer shall sell the vessel 
and furniture seized, or so much thereof as may be 
approximately necessary to pay the toll or fee, and 
also any expenses occasioned by non-payment. So 
nmch of tho property seized as may not have been 
sold, and so much of the sale proceeds as may be 
in excess of the sum necessary for satisfying the 
txXL or fee and for defraying the expenses occasion- 
ed W non-payment, shall be returned to the person 
in charge of the vessel. 

9« It shall be lawful for the Madras Govern- 
ment to appoint any person 

Appointment of to be the Supervisor of any 
Supervisor with line of navigation subject to 
power to remove ob- the provisions of this Act, 
ttmcfeions. and such person shall be 

empowered to cut down and 
rmiovB any tree which may have &llen, or may be 
Vkfiy to fiw, into such line of navigation, and to 
fmavT^ any sunken vessel, and to prevent or 
rniMvoany other nuisance or obstruction to naviga* 
tioB» of whatever description, whenever he may 
Aodeife naoessary. 

10. Whenever such Supervisor shall consider 
that the cutting down and 

IMa of exercifl- removal of any tree, or the 
ingMBk power. removal of any other ob* 

struction, is necessary, he 
yij^ !• aBB^a of emergency, at once remove the 
UMi yaaA -ttiiy for that purpose enter on any pri* 
^ratefiopcviji. In cases not of an emergent nature 



Supervisor may 
forbia the construc- 
tion of fishing con- 
trivances, &c. 



he shall serve a notice in writing on the owner or 
occupier of such private property, or on some adult 
member or servant of his family, directing him to 
remove the same within a reasonable time. Kthe 
notice cannot be so served, it mav be affixed on 
some conspicuous part of his last Known place of 
abode, or of the nearest village. If the owner or 
occupier shall not remove the obstruction ¥rithin 
the time given in the notice, the Supervisor may 
proceed to remove it himself, and may for that pur- 
pose enter on any private property. Payment of 
all expenses of such removal may be enforced by 
the sale of the thing removed in the manner pro- 
vided for the recovery of tolls in Section 8 of this 
Act, or, if such sale proceeds are insufficient, the 
balance may be recovered in the manner prescrib- 
ed in the case of an arrear of revenue under 
Madras Act II of 1864. 

11. Whenever, in the opinion of such Super- 
visor, the construction of 
any contrivance for fishinp^, 
or for any other purpose, in 
any line of navigation is 
likely to cause obst^otion to 
the free and safe transit of 

such line of navigation, he may, by a notice ia 
writing to be served on the owner or person in 
charge of such contrivance, in the manner prescrib- 
ed in the previous section, forbid the construction 
or continuance of such contrivance. 

12. Any person who shall wilfully cause, or 

shall aid in causing, any ob- 
Penalty for cans- struction to any line of navi- 
ing obstruction to gation, or any damage to the 
line of navigation. banks or works of such line 
of navigation, or who shall 
wilfully omit to remove such obstruction after 
being lawfully required so to do, shall be punished, 
on conviction before a Magistrate, with simple 
imprisonment which may extend to one month, 
or with fine which may extend to fifty rupees, or 
with both, and shall also be liable to pay such fine 
as may be sufficient to meet all reasonable expenses 
incurred in abating or removing such obstruc- 
tion, or in repairing such 
Proviso. damage. Provided always 

that nothing in this section 
shall be held to affect cases which would be 
punishable under Section 431 of the Indian Penal 
Code. 

13. It shall be lawful for the Madras Govern- 
ment to establish ferries 
across any channel at such 
points as may be selected, and 
to maintain or to license 
boats or rafts for the convey- 
ance of passengers, goods, carriages, carts, palan- 
quins, or anim^ across such femes, and to forbid, 
within such limits as may be prescribed, the 
transport of passengers, goods, carriages, carts, 

Ealanquins, or animsJs across such channel in any 
oats or rafts, except, such as are maintained or 
licensed as aforesaid. 

14. Whenever any such ferry shall have been 

established, it shall be law- 
do vemment to fix ftil for the Government, from 
rates, license fees, time to time, to fix and vary 
and tolls. the fees payable to Govern- 

ment by the owners ef licens- 
ed ferry-boats or rafts, and also the tolls payable 
for the conveyance of passengers, goods, carriages. 



Government to 
establish ferries and 
license ferry-boats. 
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carts, palanqnins, or animals across such ferry. 
A notification of such tolls 
Table of tolls. shall be at all times exhibited 

to public views on each side 
of the ferry in English and in the vernacular lan- 
guage of the district. 

15. The Government shall be authorized to 

appoint all necessary per- 
Manageraent of sons to take charge of, and 
ferries andcollection manage, such ferries and 
of license fees and ferry boats or rafts, and to 
tolls. collect the license fees and 

tolls payable at such ferries. 
It shall also be lawful for the Government to lease 
out the right of maintaining or licensing such 
ferry boats or rafts, and levying such tolls; and 
the lessee, or his duly authorized agent, shall 
thereupon be empowered to collect and receive 
such license fees and tolls in the same manner as 
any person appointed as aforesaid. 

16. In case of non-payment of toll on demand, 

the person authorized to 
Penalty for non- collect such toll shall be 
payment of toll. empowered to seize any 

goods, carriage, cart, palan- 
quin, or animal chargeable with such toll, and to 
Eroceed to sell the same in the manner prescribed 
y Section 8 of this Act. 

17. When any ferry shall have been leased out, 

it shall be lawful for the 

Security may be Government, from time to 

required from lessee time, to require security to 

of ferries, be deposited by the lessee for 

the maintenance of proper 
boats, rafts, servants, and appliances. It shall 

be lawful for any Revenue 

Inspection of fer- Officer authorized by the 

ries leased out. Collector in that behalf, from 

time to time, to inspect such 
boats, rafts, servants, and appliances, and to satisfy 
himself as to their fitness or otherwise for the 
business of the ferry, and to report thereon to the 
Collector of the district. 

18. "Whenever the Collector shall be satisfied 

that the boats, rafts, ser- 

Procedure in case vants, or appliances of any 

of defective manage- ferry which has been leased 

ment of ferries leas- out are unsafe or insufficient, 

ed out. he shall call upon the lessee 

to make good the defect 
within a reasonable time which shall be specified 
in the notice, and shall inform him that, at the 
expiration of such time, he will be liable, in the 
event of non-compliance, to have his lease cancel- 
led, or to have the deficiency complained of made 
good at his own expense. If the lessee shall not 
comply with the terms of the notice, the Collector 
shall be at liberty to make good the deficiency at 
the expense of the lessee, or, with the sanction 
of the Board of Revenue, to cancel his lease. 

19. Where the Collector shall have incurred 

any expense on behalf of the 
Recovery of ex- lessee under the, preceding 
penses incurred qn section, it shall be lawful 
account of default- for him either to deduct 
ing lessee. the same from the security 

deposited by the lessee, or to 
recover Jhe amount in the manner provided for in 
the case of an arrear of land revenue by Madras 
Act II of 1864. 



20. The Madras Government shall be authoriz- 

ed, by notice to be published 
Power to abolish in the manner directed by 
any existing ferry Section 5, to declare thc^ 
and to grant com- any ferry hitherto in use 
pensation in respect shall no longer exist. But, 
thereof. whenever the Government 

shall think fit to abolish any 
ferry in which any person shall have acquired a 
legal interest, or to establish a new ferry within 
such a distance of such previous ferry as materially 
to diminish its income, the owner of such ferry 
shall be entitled to compensation for the injury 
done to his vested rights. Such compensation 
shall be assessed and satisfied, as nearly as possi- 
ble, by the same procedure as if the ferry were 
land which had been taken possesgion of by 
Government for public purposes under Act VI of 
1857, (An Act for the acquisition of land for ptiblic 
pwy>08e8j or under any other Act that may now 
or hereafter be in force for the taking possession 
of land for public purposes. Provided always that 
any compensation payable under this section shall 
be satisfied out of the proceeds of the Canal and 
Ferry Fund hereinafter mentioned. 

21. No action or suit shall be brought against 

the Secretary of State for 

-KT^ ««f;^« +^ i.r. India in Council or the 

agSstto^^rnlnt Government iu respect of 

i^ respect of acts ^^^^Jf ^r:.Sin|%r«; 

fclLr/S^ fy ^t done underW 
3 or under the last preced- 
ing section. 

22. It shall be lawful for the Madras Govern- 

ment, from time to time, 

Eules relating to to make rules nob repug- 

lines of navigation, nant to any law in force, for 

the management of any line 
of navigation or ferry subject to this Act, and for 
regulating the conduct of persons employed for 
any of the purposes of this Act, and to repeal, 
alter, and amend the same ; and the said Govern- 
ment may affix fines as penalties for the infringe- 
ment of such rules, not exceeding fifty rupees for 
any one infnngement, or five rupees a day for any 
continuing infringement. 

Such rules may contain directions for any of 
the following, amongst other, matters : — 

For determining the tonnage of vessels and 
their measurement ; for fixing the number and the 
width of vessels to be allowed to j)aas into, or out 
of, or through, any line of navigation at one time 
or abreast; for determining the length of time 
dui'ing which vessels may remain stationary on 
any line of navigation, and the amount of demur- 
rage to be paid by vessels remaining stationary 
beyond such time; for regulating the mode in 
which, and the places at which, tolls or license 
fees are to be levied under this Act; for the 
i*emoval of sunken vessels and obstructions ; and 
for the stoiing, custody, and disposal of the cargo 
of vessels, or of any animal or thing seized under 
this Act. 
23. Rules shall not be passed until the same 

shall have been published in 

Publication of such the Fort Saint Qeorge QnxeUe 

rules. and in the Gojiette of anj 

district to which thej wm^ 
apply, for a period of six weeks, and, afltor that 
time, the rules shall be published as pttssod 
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with such alterations, if any, as to the Madras 
Government shall seem fit. The rules so pub- 
lished as passed shall not have efiFect until the 
expiration of two weeks after such last publication, 
and all rules so published shall, until the same be 
repealed or altered, be of like etfect as if they 
were inserted in this Act. Copies of all rules 
iu English and in the vernacular language of the 
district shall be exhibited to public view at every 
place where tolls or license fees are collected. 

24. Any person who shall refuse to pay, or 

evade, or attempt to evade, 

Penalty for eva- the payment of any toll or 

sion of toll. license fee due under this 

Act, or shall infringe any 
right of ferry, shall be punished, on conviction 
before a Magistrate, with a fine which may extend 
to fifty rupees, or with simple imprisonment, in 
lieu of fine, which may extend to one month. 

25. Any person, other than the persons autho- 

rized under this Act, who 

Penalty for un- shall levy or demand any 

authorized levy of tolls or license fees, and 

toll, &c also every person who shall 

knowingly demand any 
higher toll or license fee than this Act permits, or 
who shcfcll, under colour of this Act, detain, seize, 
or sell any property or animal, knowing such 
detention, seizure, or sale to be unlawful, or shall 
wilfully fail to comply with all the requirements of 
Section 8, or shall in any manner extort money 
or any valuable thing from any person under 
oolour of this Act, shall be deemed to have com- 
mit.ted the oITence of cheating, and shall be liable 
to such punishment as is provided for that oflfence 
by the Indian Penal Code. 

26. If any person shall be guilty of an offence 

^fl. . , ascainst the provisions of 

Offences against ^gj^ ^^^ ^^ ^^^ ji^^ ^^ ^^^i. 

this Act by whom .^^ ^^^.^^^ ^^ ^^^^ ^^^^ 

pumshable. ^^^j^ ^^^^^^ g^^^^l ^^ punish- 

i^leby any Magistrate having jurisdiction over any 
district or place adjoining such line of navigation, 
or adjoining either side of that part of the line of 
navigation iu which such offence shall be com- 
mitted ; and such Magistrate may exercise all the 
powers of a Magistrate under this Act, in the 
same manner and to the same extent as if such 
offence had been committed locally within the 
limits of his jurisdiction, notwithstanding the 
offence may not have been committed locally within 
such limits; and, in case any such Magistrate 
shall exercise the jurisdiction hereby vested iu him, 
the offence shall be deemed, for all purposes, to 
have been committed locally within the limits of 
his jurisdiction. Provided 
Proviso. always that nothing in this 

section shall authorize any 
Magistrate to try any case which would not have 
I been cognizable by him if the offence had been 
committed within his local jurisdiction. 

47. AH fines imposed under this Act may be 

\r^A^ r>p ^«^^«« recovered in the mode pre- 
;«!^L scribed by the Code of Crfmi. 

mg fines. nal Procedure. 

28. All actions against any person for any 
thing done or intended to be 

Period of limita- done under the provisions of 

tkm as to actions in this Act shall be commenced 

roapecfe of proceed- within three months after the 

illgB QZLder this Act. act complained of, and notice 

in writing of the action and 



of the cause thereof, and of the damages claimed, 

shall be given to the defendant one month at least 

before the commencement of 

Tender of amends, such action. If tender of 

sufficient amends shall have 

been made before action brought, then the plaintiff 

shall recover such amount only and shall pay all 

the defendant's costs. If a sufficient sum of money 

shall have been tendered after action brought and 

before the final hearing, then the plaintiff shall 

recover such amount and his costs up to the time 

of tender, and shall pay all costs incurred by the 

defendant after such tender. 

29. All rents, license fees, tolls, and fines 

collected and levied under 
Disposal of fees; this Act shall be paid into 
tolls, &c., collected the public treasury, and ear- 
under this Act. ried to the credit of a fund 

to be entitled the ** Canal and 
Ferry Fund." Such fund, after payment of all 
salaries payable and expenses incurred and all 
claims for compensation payable under this Act, 
shall be applied to the construction, improvement, 
repair, maintenance, and extension of the channels 
and ferries to which the provisions of this Act may 
be applied. Provided always that the Oovernmenfc 
shall be under no obligation to expend in any 
particular district the whole or any part of the 
surplus fund realized in that district. 

30. All persons employed by the Government 

of Madras are hereby 
Indemnity for cer- indemnified for all acts 
tain acts done hereto- done by them or any of 
fore in the collection them m the collection 
of tolls, &c. heretofore of any tolls on 

the navigable channels in 
the Madras Presidency. 

31. Government may delegate, under such 

restrictions as may seem 
Government may fit, any of the powers con- 
delegate powers. ferred on it by Sections 7, 
13, 15, and 17 of this Act, 
to any officer specially authorized in that behalf. 
32. This Act may be 
Short Title. cited as ** The Canals' and 
Ferry Act, 1870." 
(By order.) 
(Signed) JOHN D. MAYKE, 

Asst. Secy, to Govt, 

Legislative Dept^ 



CIRCULAR ORDERS OF THE BOARD 
OF REVENUE. 



No. VIII. 

Irsalnamahs accompan/yvng village remittances 

to be in ditplicate. 

Standing No. 289-1. 

Proceedings of the Board of Revenue, dated 

2l8t May 1870, No. 3,504. 

The practice now obtaining of returning to the 
Village Officers Irsalnamahs as soon as the remit- 
tances have been received and credited in the 
Taluk Chittah, has been found by experience not 
only to facilitate the commission of frauds by the 
Taluk Treasury Officers, but also to prevent their 
immediate detection. 

2. The Board, therefore, direct, in modification 
of Rule 53 contained in the present Village 
Manual, that for the future village remittances 
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Bball be accompanied by an Irsabmmah in dnpli- 
fjgij^ — one in the book form as already in force, 
the other on a looae eheet. The former will be 
retamed signed as at present ; the latter will be 
retained in the Ti^uk Catcherry for the purposes 
of comfparison and check. 

3. A receipt book with counterfoil must be 
opened in every taluk, and for every payment 
made into the Treasury, other than a village 
remittance, a receipt must be passed to the bearer 
immediately the sum is creiiited in the Cash 
Chittah, corresponding entries being made in the 
counterfoil for the purposes of future check and 
comparison. 



4. To secure uniformity in all districts a form 
of receipt with counterfoil is annexed. The requi- 
site number of receipt forms should be struck off 
at the District Press, and made up into books and 
sent to each tiduk on indents as they are required. 
Care should be taken that a sufBcient supply of 
these books is always kept at the taluks. 

5. As a general rule, no money shall be receiv- 
ed into the Taluk Treasurv unless accompanied 
by a chellan or voucher. That voucher should be 
carefully filed and numbered. The number of the 
voucher should correspond with that of the receipt* 
or, at all events, the number of the voucher should 
be invariably quoted in the receipt. 



No. 



Form of Beceipt. 
No. 



1. Name of the Q£9oe or Officer. 

2. Amount. 

3. Dftte on which credited in the Treasury. 

TBy whom received. 

C As per Remittance List, No. 

(Signed) Shroflf. 

( , , ) Nagady Goomastah. 

( ,, ) Taluk Sheristadar or 
Tahsildar. 



^C 



(A true Extract.) 
(True Copy.) 



Received into the Taluk Traasniy of-^ 

1. From the (Office or Officer.) 

2. Amount. 

8. Credited on 
'Paid by 

^ As per Remittance List, No. 
(Signed) Shroff. 
( , , ) Nagady Goomastah. 
( , , ) Taluk Sheristadar or 
Tahsildar. 

(Signed) J. GROSE, 

Acting Secretary. 

(Signed) J.T.MAYNE, 

First AasiHa^t. 



No. IX. 

Applicants for demarcated lands to pay cost 
of demoA'caMon, 

Standing No. 160-2. 

The following will be added to the " Rules for 
the disposal of Assessed Lands" attached to the 
Board's Standing Order No. 150 :— 

" Applicants for demarcated land will be requir- 
" ed before taking possession to pay the expense 
" which has been incurred in demarcating it, the 
^ amount bein^ calculated on the average cost of 
" demarcation m the taluk. If the land has been 
^ unoccupied since the date of demarcation, the 
** entire expense of the demarcation bo calculated 
** will have to be pjaid by the applicant ; and, in the 
" case of land which lias been occupied since the 
'• demarcation, the applicant will be required to 
" pay any balance known to be due on that account 
•* by the previous occupant." 

2. The above roling will modify to some extent 



the provisions of the 9th Rule embodied in Stand- 
ing Order No. 150. 

(A true Extract.) 

(Signed) J. GROSE, 

Acting Secretary, 
(True Copy.) 
'■• " J.T.MAYNE, 



(Signed) 



First Assistant. 



No.X 
BurkhastsfoT quany lands to he referred to Board. 
Standing No. 150-3. 
Durkhasts for quarry land taken up for quarry- 
ing purposes should not be disposed of under 
ordinary rules but referred with fullpartioalars 
and suggestions for the orders of the ^ard. 
(A true Extract.) 

(Signed) J.GROSE, 

Acting Secretary. 
(True Copy.) 
(Signed) J.T.MAYNE, 

First AMiskmL 
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THE COLLECTOR OP A DISTEICT. 

ni. 



In onr last article on this sabject, we 
eiKleavonred to represent the heavy burden, 
and the inexpediency of that burden, impos- 
ed on a Collector in requiring him to com- 
municate with various officials in his district. 
Let us now endeavour to form some concep- 
tion of his correspondence with his superiors. 
This^ of course, is of a much more pressing 
character^ and is also very extensive and 
very varied in its subject-matter, the bulk 
of which would, however, disappear if the 
Collector were transformed into a Commis- 
sioner as we have proposed } for the bulk 
of it consists in letters to and from the 
Board. Even the mere list of his corres- 
pondents would be enough to frighten most 
people. There is the all-powerful Chief 
Secretary ; there is the politico-economical 
author of Madras Famines ; and there are 
the wet and dry Secretaries (as we trust 
we may without offence designate the dis- 
tinguished Engineers who now hold those 
offices) in the Public Works Department. 
There is the mild and courteous High Court, 
and the fierce remorseless Board with all 
its insatiable satellites ; there are Account- 
ants General and Deputy Accountants 
General, Commissioners of Currency and 
Commissioners of Examinations, Court of 
Ward8,Begistrars Qeneral| Superintendents 



of too many departments to admit even of 
mention here, with Conservators of Forests, 
and Inspectors, and Directors General ad 
infinitum ; and all of them requiring imme- 
diate replies to all their somewhat varied 
communications ; and all these replies to be 
written by the same ill-fated scribe of a 
Collector. For it must bo observed that 
the system allows for nothing in the shape 
of a Secretary ; and, indeed, the feeling is 
rather against the clandestine use of such 
makeshifts, as Providence might seem to 
have especially provided in the way of 
well-trained English clerks and literary 
wallahs. 

So far, we have been engaged in consi- 
dering what may be called the written 
consequences of his work. • We come now to 
his ordinary relations towards the people 
themselves, or, in other words, to his real 
work in life; and to fiad out what this 
is, we have only to turn to that admirable 
volume from which all his inspiration 
comes, the Bible of Madras Collectors, 
the Standing Orders of the Board (by 
Daly ell). But our readers would be weary 
indeed were we to transcribe one-half of 
what is wi*itten in that book as the whole 
duty of a true Collector. We shall content 
ourselves, therefore, with the Index ; and, if 
our readers feel disposed (as is not impos- 
sible) to protest against even ihat, let them 
only reflect what hi9 feelings must be as he 
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vainly struggles with tho whole vast volume 
" interleaved and annotated up to date/' 
For the whole of it must be mastered if he 
is ever to become the model Collector ; and 
our readers should remember that the whole 
of it is written in that terse and concentrated 
language for which the Board (and its 
Secretaries) have always been distinguished. 
In the first place^ then^ Collectors are 
" to report upon (t. e., criticise) tiie draft 
" Acts published in thfe Gazette/' and '/ to 
'^ co-operate with the Educational Depart- 
*' ment.^' Their duties as Judicial officers 
acting under Regulation IV of 1831, (relat- 
ing to claims to grants of land, &c., for 
services rendered to "the State) ; under 
Regulation VI of the same year, (in suits 
for hereditary village offices, of which offices 
there are probably many thousands in each 
district) ; under Regulation IX of 1822, (in 
cases of malversation by Revenue officials, 
of whom again there are many thousands, 
and most of them rather given to malversa- 
tion), and in sundry other miscellaneous 
proceedings, such as those held under the 
Boundary Act, the Act for the settlement 
of disputes about water, and, above all, the 
Rent Act, are next just alluded to, and 
they are directed in all such cases " to 
*' record their decisions in English.'^ Then, 
after some general cautions as to what 
they are not to do, the Index proceeds to 
direct them ^Ho exercise careful control 
'^ over the Salt Department, and to visit the 
'' pans periodically,'' (along a coast line 
generally of about one hundred miles) . Then, 
after an incidental remark that Collectors will 
be held strictly (i. e., personally) responsible 
for stamp defalcations, we are told that they 
are '' to decide the value of stamps to be 
'' affixed on unstamped or insufficiently 
" stamped deeds." Proceeding from stamps 
to General Revenues, they are warned that 
they " are held responsible for any culpable 
*' negligence in disposing of {i. e., collect- 
*' ing) balances" (arrears of revenue), and 



are told that " certain (f. e,, important) 
'' sales- of land are to be conducted in their 
^^ presence." They are "to examine Taluk 
" Treasuries unexpectedly ;" and then our 
Index flies off somewhat erratically to law- 
suits to which Govomment is a party; and 
we find that '' public servants are respoAsi- 
" ble for sums adjudged against them in 
" such suits for acts founded on tteir 
'' official reports." Then, in the matter of 
correspondence, they are '^ to examine tho 
"lists of arrears at frequent and stated 
^' intervals ;" and it should have been added 
that they are " to open all vernacular cor- 
" respondence themselves and, of course, 
" have it read to them then and there/^ 
They are further to go on circuit as often 
as possible; are " personally responsible for 
" the correctness of the accounts ;" and are 
" to receive petitions and complaints regu- 
" larly," and always be accessible to every 
one. 

To sum up briefly, a Collector is to be 
the steward of an estate larger and more 
populous than any county in England, 
except perhaps two or three, being at the 
same time as Chief Magistrate responsible for 
the peace of it. So much fpr the entries in 
the Index under the head *^ Collector." We 
shall get a more enlarged and exhaustive 
view of his duties if we skim through the 
Index, and note in the briefest possible way 
the subjects with which he is expected to be 
familiar. There is, first, the Abkari, no small 
responsibility of itself; second, the accounts, 
elaborate and voluminous to a degree, 
which, being spread over nine or ten trea- 
suries at an average distance of say thirty 
or forty miles from his head quarters, call 
for a good deal of activity, if the supervi- 
sion is to be pei'sonal as the rules assume 
it to be. Third, comes the Cattle Trespass 
Act in force in some thousand villageSj 
each with its pound and pound-keeper, 
and an elaborate system of accounts 
to be juggled in connection therewitt. 
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Fourth, Act VI of 1857, (now Act X of 
1870,) which provides the procedure neces- 
sary when land is taken possession of 
for Government purposes. Fifth, the Stamp 
Act, the most abstruse, intricate, and in- 
comprehensible, as well as the most change- 
able of all Acts, with rules innumerable, 
ostensibly for his guidance, but really 
resulting in his greater and more irretriev- 
able bewilderment. Sixth, the Revenue 
Act, (II of 1864). Seventh, the Rent Act, 
most burdensome of all to a Collector 
whose district happens to have been 
cursed with a good deal of permanent 
settlement. And here, we will leave him for 
a time, as the novelists leave their heroes, in 
the most critical condition at the end of 
the monthly number. No one who has not 
had some experience of it knows, or can 
imagine, how the RevenuG administration of 
many distn'cts groans under the unnatural 
)>pirden imposed upon it by this terrible Act, 
which, in fact, has raised all our Divisional 
Revenue Cutcherries into Civil Courts for 
the trial of tho most intricate and perplex- 
ing questions of proprietary right. Indeed, 
we have no hesitation in saying that any 
Revenue oflBcer in Madras, who has had but 
a few years' experience of this Act, would 
settle the Irish land question and adminis- 
ter the subsequent law with the greatest 
possible ease. The issues that would arise 
there would be simply childish in their 
truthfulness, compared with those he dis- 
poses of every day in this country. 



A BRIEF HISTORY OF MYSORE. 



We find on our table a modest little book, 
entitled ^^ The History of Mysore,^' by 
p. Krishna Row of the Mysore Commission. 
The compiler distinctly informs us in his 
|)reface that he lays no claim to originality, 
the work being condensed hy him from the 
jj^ge aad Qxpensivo histories by Colonel 



Wilkes and others, as a cheap abridgment 
for the use of schools. 

The narrative opens with the romantic 
legend of the origin of the Royal Family 
of Mysore, and closes with the events of 
about twenty years back during the lifetime 
of the late rajah. In the absence of the 
necessary recorde, it is not easy to fix the 
date of the beginning, and thus say at 
what period two young brothers of the 
Royal House of Vijayannuggur left their 
home and, wandering south towards Mysore, 
founded a new dynasty in that fertile ter- 
ritory. A number of independent chiefs 
appear at this time to have occupied the 
land, each one of whom believed himself 
to be a royal potentate, amenable only to 
the Viceroy of the distant Vijayannuggur. 
Chronology first comes to our aid in 1507, 
when a prince, surnamed tho Six-fingered, 
ascended the throne. A number of princes 
reigned successively, many of whom appear 
to have been bravo and warlike men. In 
1687 we first meet with the name of Eccoji, 
that terrible warrior so well known in the 
annals of Southern India. He had obtained 
possession of Bangalore and ofiered it to 
Chick Deo Raj, the then reigning monarch 
of Mysore, for three lacs and thirty thousand 
rupees. It is amusing to note that, while 
they were haggling about the price, an 
officer of the Emperor Aurungzebe seized 
the subject of contention and sold it to the 
Rajah of Mysore, thus leaving Eccoji minus 
Bangalore and his money to boot. The 
fortunes of Mysore varied with the varying 
characters of its princes ; but there is little 
worthy of notice till the rise of the famous 
Hyder Ali, who first distinguished him self at 
the sie^e of Devanahully in 1749, when in 
the service of the Prime Minister of Mysore. 
It appears that the great-grandfather of 
Hyder came from the Punjaub, and settled 
somewhere in the region about Hyder- 
abad. Futtay Mahomed, Hyder's father, 
was, however, born at Scera, and, having 
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commeitGed life as a common peon^ expe- 
riencing many ups and downs of fortune, 
attained the rank of Naik under the Nawab 
of Seera, in whose service he died. At the 
time of his father's death, Hyder and his 
elder brother, Shabaz, were young children ; 
but, notwithstanding the defenceless con« 
dition of these poor children and their 
widowed mother, the son of the Nawab, in 
whose service the fether had lost his life, 
robbed the widow and orphans of all that 
they possessed. ITiis injury Hyder, at 
least, never forgot or forgave. The elder 
brother, Shabaz, eventually obtained a 
small command in the army of Mysore, and 
Hyder served under him as a trooper. 
Hyder distinguished himself by his valour 
and rose to a small command ; and he was 
from time to time promoted, till he obtained 
the superior position of Governor of Dindi- 
gul. He was as corrupt in his administra- 
tion as he was brave in battle^ and he soon 
amassed a large private fortune. Subse- 
quently Hyder made an attack on Madura 
and Tinnevelly, which was successfully 
repulsed by Mahomed Issuf on behalf of 
the British. From this fruitless expedition 
Hyder returned to Seringapatam, where a 
different task awaited him. The manage- 
ment of affairs had long been in the hands 
of two brothers, Nunj Baj and Deo Raj, 
who monopolized all real authority in the 
kingdom, reducing the rajah to a mere 
puppet. Against this tyranny the rajah 
rebelled, and, during the disturbances that 
followed, the pay of the troops fell into 
arrears, and the whole revenue system 
lapsed into the greatest confusion. The 
rajah and his two powerful ministers were 
ultimately reconciled, but the finances 
could not be so easily restored to a satis- 
factory footing. At this juncture one of 
the brothers, Deo Raj, died, and Nunj 
Raj at lagt threw up his task in disgust, and 
saddled Hyder and his great friend and 
adviser, Khunday Row, with the re-arrange- 



ment of the finances. Hyder was quite 
equal to this emergency. With g^eat skill 
he extricated the Government from its 
fiscal difficulties: he dismissed the super- 
fluous troops, first seizing on their wealthiest 
leaders as mutineers, and confiscating their 
property for the purposes of the State. On 
this Hyder and his troops were entrusted 
with the custody of the fort and palace, and 
he further obtained the jaghire of Ban- 
galore> besides honours and titles. In 1 759 
Hyder repelled a Mahratta iuvasion, and 
as usual turned it to his own profit: by 
tendering his personal security for sixteen 
lacs to the Mahrattas, they resigned to him- 
personally, instead of to the Government, 
the lands which were to have been given up, 
but for which the Government was too 
impoverished to pay. Now comes the 
story of intrigue which led to Hyder's 
complete accession to power and rule. The 
queen dowager was anxious* to get rid oC 
Nunj Raj, who was still prime minister : she 
contrived to transfer the office from him to 
Khunday Row, Hyder's friend and retainer. 
The occasion on which this was effected 
was a mutiny among Hyder's troops, who 
were terribly in arrears of wages. Khun- 
day Row became dewan, and Hyder 
received fresh assignments of territory to 
enable him to pay his troops, which now 
made his possessions more than half of the 
whole kingdom. He then joined the French 
in an endeavour to expel the British from f 
Aroot, sending the bulk of his troops to » i 
aid the former. About this time the old 
dowager repented having abased Nunj Raj, 
and persuaded Khunday Row to aid her in 
her present desire to depose Hyder, who 
was encamped at that very time with m \ 
insignificant force under the guns of the 
fort, l^e attempt failed ; for, thoogh 
attacked by the Mahrattas, who were hired 
by the dowager, and exposed to the fire of 
the fort, Hyder contrived to escape to Ban« 
galore, and, returning in a Kttle time with 
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troopSj gave battle to Khanday Row. 
Strange to say^ Hyder so worked on the 
feelings of Nunj Raj, that he was the very 
man from whom he received reinforcements 
and all possible assistance. Khanday Row 
was defeated and fled ; and the rajah, under 
the advice of the various officials, gave up 
his rc^ to his imperious vassal, reserving 
to himself a jaghire of only three lacs of 
rupees. The unfortunate prince begged 
Hyder to extend his mercy to Khanday 
Row, to which request Hyder replied by 
promising to take care of him like a parrot. 
The rajah understood this to mean with 
care and kindness ; but Hyder set his own 
interpretation on it, confining the unhappy 
traitor in an iron cage and feeding him 
with rice and milk ! ! ! 

Thus the orphan child and subsequent 
friendless adventorer secured to himself 
immense wealth and an ancient throne. 
Hyder's successes were many and brilliant ; 
among his conquests must be specially 
mentioned that of Bednore, by which he 
was enriched to the extent of twelve 
millions sterling ! Soon after his accession 
to the throne of Mysore, Hyder encountered 
the British, and waged war with them with 
varying success nutil peace was concluded, 
to obtain which each party relinquished all 
it had gained from the other. A subsequent 
war with the Peishwar sadly contracted the 
adventurer's dominions ; but his star was 
still in the ascendant, and he soon gained 
more than his former possessions* He fought 
the English again in 1780, on which occasion 
Madras received her third visit of Hyder's 
famoos flying horse. Hyder's glory had 
by this time fully culminated, and was 
now fast waning before the saperior 
arms of the advancing British power. 
After some succeeses on Hyder's part. Sir 
Byra CkK>te and Sir Edward Hughes turned 
the tide of victory. Hyder was decisively 
roate4 on the 1st July 1781, and about 
ilie same time his equ^ly famous son 



Tippoo was repulsed at Wandewash by 
Captain Flint, The Britidi were again 
successful at Sholioghur, but were routed 
by Tippoo in Tanjore. In 1782 Hyder 
breathed his last, being succeeded in the 
kingdom he had usurped by his son Tippoo, 
who carried on the legacy of warfare with 
the British which his father had left him. 
In 1791 Bangalore was taken by the British, 
and Lord Cornwallis pursued Tippoo to the 
very walls of Seringapatam. Various hill 
forts were taken or surrendered, and then 
Lord Cornwallis attacked Seringapatam 
and forced Tippoo to floe. In 1792, on 
the junction of the Madras and Bombay 
armies, Seringapatam was regularly invest- 
ed ; but the belligerents decided its fate 
by negotiation — Tippoo was to cede half 
his dominions, and pay three crores and 
thirty lacs of rupees ; Tippoo's two sons 
were to be delivered up as hostages for 
their father's good faith. They were kindly 
treated by the wise and humane Cornwallis, 
and, after residing two years in Madras, 
were restored on their father completing 
the fulfilment of his promises. Tippoo 
might now have ended his days in peace, 
but he burned with the desire to expel the 
British from India. On the discovery of 
his design by the Govemor-General, fresh 
hostilities commenced ; and in 1799 General 
Harris passed the frontier. On the 4th 
May 1800 Seringapatam fell, and Tippoo — 
the terrible and great— was slain in the 
confusion. A portion of the heritage of 
Mysore was then bestowed on a descendant 
of its ancient Hindu rajah, while the 
remainder was divided among the British 
and their allies. Tippoo's two sons were 
removed to Vellore, and received liberal 
allowances. Old Poomiah, the celebrat- 
ed treasurer, first of Hyder and afterwards 
of Tippoo, became dewan to the young 
rajah, and proved as fiiithful to. him as 
he had been to the Mahomedan usurpers. 
Of course, all things could not at once 



Digitized by 



Google 



202 



THE REVENUE REGISTER. 



[July 15, 1870. 



become tranquil as if by magic ; but after 
many difficulties and dangers, with Poor- 
niah as Dewan, Colonel Close as Resident, 
and Wellesley as Military Commander, 
Mysore entered on the season of peace, 
happiness, and prosperity, which belongs 
to the history of our own days. 



SELECT JUDGMENTS OP THE 
MADRAS SUDR UDALUT. . 



Thb Select Decrees of the Madras Sudr 
Udalut from 1805 to 1826 are now out of 
print. They contain much valuable infor- 
mation not easily within the reach of the 
practitioner. It has been suggested to us, 
and we gladly avail ourselves of the sug- 
gestion, to reproduce the more import- 
ant of these decisions from time to time in 
our columns. We propose, therefore, to 
"bring out in this branch of our Reporter 
selected judgments treating of, or bearing 
upon, revenue questions ; while such as 
discuss questions of a purely legal character 
will find their proper place in the columns 
of the Jurist, 



CORRESPONDENCE. 



To the Editor of ilie Madras Eevenue Eeglster, 

Sir, 

Will yon be so kind as to favour me with a 
eolotion of the following query through the 
medium of your well-known journal ? If so,, 
yon will confer a boon on all persons that may 
labour with me under the difficulty of solving 
it. 

The latter part of Section 33 of Madras 
Act VIII of 1865 runs as follows, " If the 
" arrear, with interest and costs of distress and 
^* sale, be satisfied by the sale of a portion of 
" the property, the distress shall be imme- 
" d lately withdrawn as respects the remainder. 
" When the property put up to auction may 
** sell foi^more than the amount of the arrear, 
•" the overplus, after deducting expenses of 
^* process, interest, and a sale commission of six 



*^ and one quarter per cent., shall be paid to 
" the defaulter.*' 

Some of the Revenue authorities of long 
experience hold that no sale commission is to 
be deducted when the property put up to 
auction sells for less than the amount of the 
arrear, and are oven acting under that impres- 
sion. They maintain that there can be no reason 
for omitting the words " sale commission" 
where interest and other charges are specified 
in the former sentence, and for expressly men- 
tioning the same in the following sentence, for 
the first, nay, the last time in the Act, and that, 
when speaking of an oveiylas alone ; and that' 
the legislature has taken special care to men- 
tion it in this particular place with a view to 
guard against the possibility of a different 
construction. 

With due deference to the opinion of the 
above authorities, I beg to state that I cannot 
see the force of their reasoning when I consider 
the reasons that govern the opposite construc- 
tion that is in favour of deducting sale com- 
mission when the property sells for less than 
the arrear. Those who favour this construc- 
tion advocate that the legislature, having felt 
the necessity of meeting the cases of ovcrpltia, 

I enacted that the same should be paid to the 
defaulter after deducting expenses of process, 
interest, and a sale commission of six and one 
qunrter per cent., the deductions here named 
being simply a repetition of the charges men- 
tioned in the former sentence. Here they 
have the authority of Mr. Norton (758) 
Redendo singula sin^wZis, namely, referring parti- 
cular expressions to their own antecedents. 
Thus the words ** expenses of process" corres- 
pond with " costs of distress," "interest" with 
"interest," and "sale commission of six and 
one quarter per cent." with " costs of sale." 
The force of this reasoning depends, as you will 
observe, on construing the words " costs of sale' * 
for a sale commission of six and one quarter 
per cent., for any other construction will 
involve a departure from the rule of equity 
with which we should legally presume the 
legislature always deals, expressio unttts est 
exclusio alierius. For instance, if costs of 
sale in the former sentence be assumed to 
mean any other costs than a sale commission, 
such costs cannot be deducted in cases of 
overplus, since no other costs of sale than a 
sale commission is mentioned in the latter 
sentence, while the same may be deducted in 
oases where there is no overplus, as appears 
from the preceding sentence. This is absurdl. 
Of course, the legislature could not have meaat 
that the Gt>vernraent is to forego a source of 
revenue when there is no overplus and to lev j 
the same whei!^ there is, for the services of a 
Government Officer are no less required in 
one case than in the other. In determinii^the 

V spirit of an Aot, " the consequences of wnj 
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particular exposition will be most properly 
considered and weighed for the piu-pose of 
aroiding absurdity." 

I beg to remain, Sir, 
Your most obedient servant, 

Inquirer. 

CHETTIRniB, \ 

5ih June 1870. J 

The aeeticm ib periiaps rather loosely worded ; but it 
seems to be clear that coste of distress and sale, includ- 
ing cbmmission, or covered by such oommiflsion, are to 
be rocovered in either case. — Ed. R. B. 



HIGH COURT— MADRAS. 

(Appellate Side.) 



Scotland, C. J., and Collett, J. 

Suit for exchange of puttah and muchitka — 
Enhancement — Construction of Clause 4, Sec- 
tion 11, Act VIII of 1865. 

Where a Zemindar sued his ryots, under Act VIII 
of 1865, to compel them to accept a puttah 
at enhanced rates of assessment , on the ground 
that he had, at his own expense^ repaired a 
tank and rendered the land (formerly cultivated 
as punjah) capable of being cultivated as 
nunjah, it was found that the improvement had 
reaUy been made by the Zemindar, and that an 
additional value had been thereby imparted to 
• the loAids — 

HsLD that the question whether the landlord had 
a right to raise the rent depended upon the right 
construction of the first branch of the proviso 
to Ckuiise 4, Section 11 of tJie above Act ; that, 
tuswning that the improvement fell under such 
proviso, the right of plaintiff to raise the rent 
dttpended^ upoti^ first, whether he had obtained 
the previous sanction of the Collector, and 
secondly, whether the Oovernment had levied 
additional revenue from him in consequence of 
much improvement; and that, as both these 
tondiUons failed in this case, the judgment of 
ifttf tower Court in dismissing the plaintiff* s 
tuft was sound in both respects. 
8, A. 546 of 1868. 

Butu Bi^h v. lyaruppa^Taiken and 
Sandania Kaiken. 

Thi t^ntiff brought two suits before tbe 
. Aoiing Mead Assistant Collector of Madura to 



compel the defendants to accept pnttahs and 
exchange mnchilkas. The defendants, inhabi- 
tants of Koeiagoody, objected to accept the 
puttahs offered them, on the ground that they 
were incorrect. Some stalls which were prmjah 
had been entered as nunjah, and a nunjah or 
half varum assessment was demanded. The 
plaintiff was the landholder by purchase of 
all the nunjah lands in Keelagoody. He 
asserted that the land entered in the puttah 
was nunjah, and formed part of the ayacnt 
of the Keelagoody Rammai, The Head Assist- 
ant Collector, Mr. McWatters, seeing that tbe 
main point in issue was whether the land 
entered in the puttah were punjah or nunjah, 
went to Keelagoody and inspected it. He was 
clearly convinced that it was all nunjah land, 
and he found that it was so entered in the 
Huznr accounts. He admitted that, owing to 
the state of the tank for many years, defend- 
ants had often been allowed to cultivate punjah 
crops on their nuigah land. The plaintiff 
had, however, repaired the tank at consider- 
able expense to himself, and was, therefore^ 
Mr. McWatters thought, justiGed in demanding 
that the whole ayacut of the tank should be 
treated as nunjah. The Rent Recovery Act 
VIII of 1865 gave power to landlords to raise 
their assessments in proportion to the improve* 
ments made. In this case the plaintiff had 
supplied the means of again cultivating the 
land as nunjah after it had long deteriorated 
into punjah for want of water. Mr. McWattera 
was, therefore, of opinion that the terms of 
the puttah were proper and just, and that 
plaintiff could demand the nui^ah assessment 
for the lands cultivated by defendants. From 
this decision the defendant appealed to the 
Civil Court of Madura. Mr. Sharpe, the Civil 
Judge, remarked — first, that Collectors were 
undoubtedly allowed some irregularities of pro- 
cedure, but that when separate plaints were 
presented against separate tenants for separate 
lands, separate judgments should be passed 
even if they were only copies of each other ; 
second, the Collector had allowed the rents to 
be raised because the plaintiff had repaired the 
tank at a considerable expense. This might 
be done under Section 2, Act VIII of 1865, but 
only in cases in which additional revenue had 
been demanded by Government from the land- 
holder. No such extra revenue had been 
levied in this case, and the Acting Head 
Assistant Collector was not authorized to raise 
the rents. There was also no evidenoe that 
the tank had been repaired by plaintiff, nor 
that the valae of the lands had risen in cons^ 
quence. Mr. Sharpe, therefore, reversed Mr, 
McWatters' decision in so far as it directed 
defendants to accept a puttah and execute a 
muchilka at higher rates than that fon»erly paid 
by him. From this decree the plaintiff appealed 
to the High Court. Sunjiva Row fpr the 
appellant. Johnstone for the respondent. 
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The High Court delivered the following 

Judgment : — 3rc2 May 1870. 

In this case a Zemindar sued before the 
Collector, under Madras Acfc VIII of 1865, to 
compel his tenants, the defendant<>, to accept a 
pattah at enhanced rates of assessment on the 
ground that he had, at his own expense, repaired 
a tank and rendered the land formerly culti- 
vated as punjah or dry land capable of being 
cultivated as nunjah or wet land. The finding 
upon the issues sent down by this Court shows 
that the improvement has been execnted at 
the expense of the landholder, and that thereby 
additional value has been imparted to the 
lands. The question whether the landholder 
has now in consequence a right to raise the 
rent upon the lands, depends upon the right 
construction of the first branch of the proviso 
to Clause 4, Section II of Madras Act VIII of 
1865. Assuming that the improvement in the 
present case is one of those contemplated by 
the proviso, and it seems to be a strong instance 
of such, the right of the plaintiff to i*aise the 
rent would seem to depend upon two condi- 
tions — ^first, that he has obtained the sanction of 
the Collector to i*aise the rent ; and secondly, 
ihat an additional revenue is levied from him 
consequent upon the improvement made. As 
to the first condition there can, we think, be 
no doubt that it is a condition precedent to a 
Buit to compel acceptance of a puttah at an 
enhanced rent. It was urged that practically 
the Collector ban given his sanction by decid- 
ing in favour of tlie plaintiff. Bat the object 
of the suit is to compel acceptance of the 
puttah, and it is obvious that until the sanction 
of the Collector is fii*st obtained the right to 
enforce acceptance of such a putt>ah does not 
exist, and the subsequent judgment of the Col- 
lector cannot impart the sanction which is 
antecedently requisite to the right to sue. We 
have no doubt that the legislature has inter^ 
posed the Collector between the landholder and 
the rvots, in order on the one hand to guard 
against prejudice to the cultivator by fanciful 
or unprofitable projects of the landlord, to 
prevent the ryot from being (as the phrase is) 
improved out of his estate or holding, and, on 
the other hand, to secure the landholder from 
being deprived of a fair return for a really 
desirable improvement of which the ryot takes 
the benefit. A ryot with a permanent right of 
occupancy ought not to have forced upon him, 
at the mere will of the landholder, some specula- 
tive improvement which, though it may add 
somewhat to the market value of the land, 
may at the same time alter the character of the 
farm and render the ryot*8 holding, when 
burdened with the enhanced rent, a far less 
profitable investment of his capital and labour 
than it was in its former condition. On the 
other hand, the ryot might in some instances 
unjoatly avail himaelf of his peculiar rights of 



occupancy to take the benefit without sharing 
with his landlord in the burden of a thoroughly 
desirable improvement. It seems to us that 
the very important and by no means easy tank 
of arbitratinfl^ between the landholder md bia 
ryots on such occasions, has been imposed by 
the legislature on the Collector in the first 
instance at least. It is clear that in the present 
case the landholder has not obtained the pre- 
vious sanction of the Collector to the raising 
of the rent; and this ol^'ection is fatal to his 
present suit. 

But it seems desirable that we should say 
something in regard to the second condition of 
the right to raise the rent, because it wan on 
this ground alone that the lower Appellate 
Court dismissed the plaintiff's suit. It was 
contended for the plaintiff, that it is only when 
the improvement has been made at the expense 
of Government, that the right to raise the fent 
depends upon the condition that an additional 
revenue is levied from the landholder. The 
use of the word " and" in the sentence " and 
for which, Ac.,** was relied upon in support of 
this contention. The sentence appears to be 
very loosely framed; and in almost any con- 
struction of it, the word ** and" seems to be 
superfluous and inaccurate. The additional 
revenue when levied is not for the works or 
improvements executed, but for or on account 
of the additional value thereby imparted to the 
lands ; and, if the words " for which" relate to 
the " additional value," then clearly the condi- 
tion that an additional revenue is levied holds 
whether the works were executed at the 
expense of the landholder or of the G^overn- 
ment. But if the words "for which" were 
intended, with some laxity of language, to 
relate to " works of irrigation or other improve- 
ments," then there is no ground oh which they 
must be limited in their relation to either the 
one or the other only of the two kinds des- 
cribed : the form of the sentence permits their 
being equally applied to both. It was said that 
the Government could only be supposed to 
intend to exact an additional revenue when the 
additional value had been imparted at their 
sole expense. This may be so, but certainly 
such intention has not beeu clearly expressed, 
and we ought not to hold, except on very clear 
words, that the Government have deprived 
themselves of the right to a fair shara in the 
increased produce of the land, though not 
directly brought about by State expenditure. 
Though it is not indispensable for us to decide 
the point, we think it right to express our 
opinion that the ground on which the lower 
Appellate Court dismissed the plaintifi^s suit 
is a sound one. The decree below must be 
affirmed, and this special appeal dismissed wiili 
costs. 
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\J SCOTLAHD, 0. J,, AND COLLETT, J. nJ 

Landlord and tenant — Puttaha — Poligars — Defi- 
nUion of landholder— Act VIII of 1865. 

Where a Toligar sued to compel his tenants to 
accept puttaks, the Ciwl Judge^ reversing the 
order of the Suh-Gollector, dismissed the suit 
on the ground tliat the holder of an rnisettled 
poUieni had only a life-estate and could not 
come within Section 1 of Act VIII of 1865, and 
thai he could only come in under Section 13 
as paying direct revenue to Oovemment, 

Held that ^Act VIII of 1865 contemplates two 
classes of landholders^ of whom the first con- 
sists of Zemindars and others to whom the old 
Futtah Begulation XXX of 1802 formerly 
appliedy who receive revenue from their tenants 
and pay a fixed yearly sum to Qovemment call- 
ed Peshcush ; that the second class comprises 
those who hold land under the Byotwar system 
and pay Oovemment the full revenue assessed 
on their lands; and that Poligars^ like Muttah- 
dors who are not namedy come within Class 1 
under the words other Zemindars, as they 
stand, during the continuance of their life- 
estate, in the same relation to Oovemment on 
one side, and their tenamts on the other, as 
Zemindars of hereditary estates. 

8. A. 254 of 1869. 

Chowkl Gonnden v. Venkataramier and 
another. 

The plaintiff, the Poligar of Shnlagherry, 
med the defendants before the Sub*Collector of 
Siilem for an order directing them to accept 
a puttah for the lands specified in the plaint. 
The Acting Snb- Collector, Mr. Price, fonnd that 
the lands referred to in the plaint were in the 
po aoe ooion of defendants, and that they had 
Men ealled npon by the plaintiff to ^receive a 
pottah for the same. Defendants admitted that 
the assessment of the padnkal lands was 
oocrect^ but they urged that 20,000 gnlies of 
poreoaboko land was in a great measure unfit 
Ibr cultivation; that the assessment on it was 
aot JaBt; that they did not know whether the 
•xteiii of the ground was really 20,000 gnlies, 
(fior in the ajacut accounts it was entered as 
1,000 gali^) ; and further, that a former 
jgtiB^ rented the whole village, and granted 
ft pvttah for it, to one Papi Gonnden for 
BopaM25 perarmum, so that the defendants, 
WM )mA aoquiiod hia rights, were entitled to 
k^ the Ifuid on the same terms. As to 



whether the defendants were bound to accept 
a puttah or not, the Sub-Collector found that, as 
the land was in their possession and they were 
unwilling to give it up, they were certainly 
bound to accept the puttah. They had in no 
way troubled themselves to ascertain the extent 
of the land : the second defendant admitted 
that he had received a notice from the plaintiff 
to attend .and see it measured, but he did not 
think fit to go. The ayacut accounts referred 
to by defendants could not be found in the 
taluk nor in the Collector's cutcherry, but 
from a certified copy of the pymash accounts 
it was shown that the land was then entered 
as 20,000 gnlies. The plaintiff had measured 
the land and found it to be 89,671 gnlies of 
land. The Sub-Collector arrived at the opinion 
that, as waste lands were almost invariably 
found to be inadequately estimated in the 
pymash accounts, and as the indifference of 
the defendants in not being present at the 
recent measurement was so ex^ordinary, the: 
real extent of the poremboke lands was proba^* 
bly as stated by plaintiff. He held that the* 
plaintiff was in that case entitled to demand 
that defendants should accept a puttah for the 
excess thns discovered. The rent claimed by 
plaintiff was shown to be the average of all 
classes of assessed lands in the village. The 
plaintiff £ad the power, under Clause 4, Sec- 
tion 2 of Act Vni of 1865, to arrange his own 
terms about rent of waste lands, and 'there 
cotdd be no fairer way of settling the assess- 
ment of so large a piece of Itnd than taking 
the average of all the assessed lands in the 
village. As to the grant by the former poligar 
of the village for Rupees 25 per annum, the 
Sub-CoUectorwasof opinion it could not bind the 
present poligar. First, the Shulagherrv polliem 
being an unsettled estate and not devolving 
from father to son, but each holder taking 
his estate in it as a tenant*at-will of Qovem- 
ment, no rental at lower rates than those assess^ 
ed on similar neighbouring lands oeuld bind 
either the Government or the successor of the 
poligar who rented out the lands. Secondly, 
even if this agreement had been a oowle as 
defendants wished to hold it, still from the 
wording of it it had not been given hond fids 
for the purpose of re-claiming and permanently 
improving the waste lands, and, therefore, was 
not binding on the successor of the grantor^ 
For all these reasons the Sub-Collector held 
that defendants were bound to receive a pBttah 
from plaintiff for the lands specified in the 
plaint, and also for the excess which had been 
brought to light by the measurement of the 
Kassu Kavali Poremboke lands. The Civil 
Judge of Salem, Mr. Chamier, reversed this 
decision on appeal, on the ground that the 
plaintiff had no proprietary right in the land. 
He could not, therefore, exchange puftahs and 
muchilkas. A poligar to whom an absolute 
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title had been conveyed by Government would 
be a Zemindar within the meaning of Sections 
1 and 3, Act VIII of 1865 ; but the holder of 
an unsettled polliem was only a life- tenant, 
and had no proprietary right in the estate. 
Mr. Ghamier, therefore, thought that the plain- 
tiff could only avail himself of the Act by 
coming in under Section 13 as a landholder 
paying revenue direct to Government. He, 
thereforoi reversed the decision of the Sub- 
Collector, and dismissed plaintiff's claim with 
costs. iVom this decree plaintiff appealed to 
the High Court. Rama Row for appellant, 
Strinavassa Ohariar for respondent. 
The High Court delivered the following 

. -^ JvdgmefU ;— 23r(2 Fehruai^ 1870. 

This was a suit brought before a Collector to 
enforce the acceptance of a puttah under 
Madras Act VHI of 1865. In Section 1 of 
that Act the definition oi *' landholders" 
apparently divides them into two classes, having 
different rights under the Act. The first class 
ean compel the interchange of puttahs and 
muchilkas as provided by the Act, but the 
second class have only the rights given to them 
by Section 13. - The plaintiff in the present 
case is the poligar of an unsettled polliem, 
and tho Collector compelled the defendants as 
tenants to accept a puttah from him. The 
Civil Judge held that the plaintiff fell within 
the second class of '* landholders" and wad 
consequently not entitled to sue to compel the 
acceptance of # puttah, and his suit was 
dismissed accordingly. The terms of the 
definition in Section 1 are certainly far from 
explicit; but apparently it was intended to 
include in Class 1 of "landholders" all land- 
holders to whom the old Puttah Regulation 
XXX of 1802 was applicable. There can be 
no doubt that that Regulation was intended to 
include, and in practice was always acted upon 
as including^ poligars ; and we think that 
poligars 4ike muttahdar?, who are also not 
named, were intended to be comprised in Class 1 
of the definition under the words ** other 
Zemindarp," that is, other than those who hold 
by an istimrar sunnnd. The poligar of an 
unsettled polliem may, according to the 
generally received theory as to his rights, have 
only an estate for life in his polliem ; but for 
such an estate as he has, his relation to the 
Gt>vemment on the one side, and to the 
occupiers of lands within his polliem on the 
other side, resembles that of a Zemindar. He 
receives from the ryots who have certain 
customary rights of occupancy his share of the 
income or produce derived from their lands, 
and pays to the Government a certain fixed 
sum short' of this amount under the denomina- 
tion of peshcush. It seems to have been 
intended^ix) include in Class 1 besides those 
who pay a mere quit-rent to Government, 
(whicn is so far an extension of the old Puttah 



Regulation,) and the farmers of the land revenuQ 
from Government, properly so-called, and 
farmers of lands under Zemindars, all who, like 
Zemindars, occupy in some degree the position 
of middlemen between the occupants of the 
land and the Government, and pay to the 
Government a fixed sum called peshcush, being 
something short of the total revenue calculated 
as receivable ft*om the lands comprised within 
their estates ; and to include in Class 2 those 
who, whether under the ryotwar settlment or 
otherwise, pay direct to €k)veniment what ia 
really the full land revenue aA^essed on their 
holdings. In this view, as to tho correct con- 
struction of the definition, the plaintiff in the 
present suit was entitled to bring it, and the 
appeal must now be remanded to the lower 
Appellate Court in order that it may be disposed 
of upon the merits. The plaintiff is entitled 
to his costs of this special appeal, and the; 
other costs will abide the result of the suit. ^ 



HIGH COURT— CALCUTTA. 



Pbacock, Sir B., Kt, C. J., and Locn, Kkmf, 
Macpherson, and Mittbr, J. J. 

Akhoy Sankar Chuckerbutty (defendant) r. Ri^a 
Indra Bhusan Deb Roy (plaintiff.)* 

Suit for a kahuliat — Enhance^nent of rent — Ad X 

of 1859, Sections 4 and 13. 

In order to entitle a landlord to sue for a kaltdiat, he 
must tended' a patta. 

A euii for enhancement of rent cannot he supported 
without there has been a previous service of notice 
wider Act X of 1859, 8ecti<m 13. 

This suit was brought in the Court of the 
Deputy Collector of the district of Jessore. 

It was stated in the plaint that in the village of 
Magoorah, within the plain tifi'^s zemindari, an 
unsettled holding at a rent of Rupees 26 was 
recorded as being in the defendant's occupancy; 
but that the defendant was in occupation of 48 
bigas 19 katas of land under cover of tho abore 
holding, and consequently held a considerable 
quantity of land at an inadequate rent. Plaintiff 
instituted this suit to obtain a kabuliat from the 
defendant at a rent of Rupees 79-4-0, alleging that 
the amount was calculatea at the prevailing rate of 
rent paid for adjacent lands of a similar description 
throughont the pergunnah. Ko notice was served 
as reauired by Section 13, Act X of 1859, before 
the institution of the suit, nor did the plaint 
state from what date the kabuliat asked for sboaU 
commence; but no objection appeared to baan 
been raised on these points before the Deputy 
Collector. The defendant urged that, within IM 

• Special Appeal, No. 1,522, of 1868, from adeore*flf 
the Officiating Additional Jndgo of Jessore, dated ite 
dOth March 1868, Terersiiig a decree of the Defpftf 
Collector of that district, dated the aUt 
1866. 
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village mentioned by the plaintiff, he had a perma- 
nent mirasai holding at a rent of Eupees 2o ; that 
he had paid the rent thereof at a uniform rate for 
a peiioa of more than twenty years ; that it was, 
therefore, not capable of enhancement; that the 
amomt of land so held by him was only 41 bigas 
2 kalas ; and that the rate of rent paid for adjacent 
lands was 1 rupee per biga for homestead, and 8 
•annas per biga for mattan or meadow lands. 

The Depnty Collector fixed the issues, and in his 
deoiston, datod 31st December 1866, found that 
the defendant's holding was reoordod in the name 
of one firajakishor Roy, who had died twenty-five 
or twenty-six years previously, at an a^ 
variously stated at from 70 to 72 years ; that it 
was, therefore, " not improbable that Brajakishor 
** Boy had become of age before the time of the 
** decennial settlement, and acquired the holding 
** in question at that time ;'' that certain dakhilas 
produced by the defendant for the years 1265, 1266, 
1267, (A. B. 1852, 1858, 1854,) were authentic and 
senoine ; and generally on the evidence that the 
defendant had paid rent for his holding for twenty 
years at a uniform rate of Bupees 26, and that he 
was, therefore, entitled to the benefit of Section 4 
of Act X of 1859. He dismissed plamtiff's suit. 

The OflSciating Judge of Jessore reversed this 
decision on the ground that the defendant had not 
proved that he had paid rent at a uniform rate for 
twenty years. 

The defendant then appealed to the High Court 
on the fbllowing grounas : — 

Wint. — That the suit for a kabuliat will not lie, 
as ti^re was no previous tender of a patta as 
required by Section 9, Act X of 1859. 

Second.— ThaX plaintiff has failed to mention in 
his plaint the period for which he demands the 
kabuliat. 

Third, — ^That no notice was served as required 
by Section 13, Act X of 1859. 

Fourih. — ^That the lower Court was wrong in 
holding that a uniform payment of rent for twenty 

StfUTB was necessary under Act X of 1859, for the 
w only requires the tenant to prove that the 
rate of rent has not been changed for the last 
twenty years, which had been proved; and 
Fifthf generally on the merits. 

In support of these grounds the following cases 
were cited: — Qohind LaR Seal v. Kinoo Koyal,* 
Umbica Chum Pottro v. Boidanauth PoUro,f Pertab 
Ckmnder Banerjee v. Philim>ee,X Troyltcckhonath 
€howdry v. Kuleema Bibee,§ Golam Mahomed v. 
Aamuti Alee Khan ChowdhryMChhind Chtmder 
jf c^tf V. Mwttt. Auloo Beehee,^ Thakooranee Doeeee 
V. iUheshwr Mookerjee,** Anundloll Ohowdry v. 
•Jmneti JEKtt«,tt Boorga Persad Base Chowdry v. 
Ji[alae Kinkur Boyit Munsoor Ali v. Bunoo 
8kighf^% Modhoo Sooaun Chotvdry v. Bam Mohun 
C^kaurM and a decision of the Sudr Court at Agra, 
dttled March dlst, 1868, cited in Irvine's Bent 

IM|pB8t»149. 



»]l«nb,400. 

1 1 W. B., 81. 

i9W.R.,AotXBal,56. 

|lliMi,96. 

i Cam No. 1,175 of 1867, 

ICtvoh lath, 1868. 
TIW.B.,4^. 



••Case Ko. 2,064, Jane 

19tb, 1865. 
tt4W.R.,ActXEul.,83. 
tt 6 Ibid, 88. 
§§ 7 W. R., 282. 
||||8W.B.,473. 



The Court (Loch and Mitxbr, J. J.) held that 
the seoond point taken in appeal was disposed of 
by the Full Bench ruling m Golam Mahomed v. 
AsmvM Alee Khan Chowdhry*, Am to the fourth 
and fifth grounds of appeal, the learned Judges 
said : — *' We think on the fourth objection that the' 
" Judge is wrong. The law does not, as supposed 
" by the Judge, require the ryot to prove uniform 
** paapnent of rent for twenty years, but (see Section 
'* 4, Act X of 1859) to prove that the rent at which 
" the land is held has not been changed for a period 
" of twenty years." With regard to the fifth 
*' ground taken in special appeal, we think the 
** grounds assisted by the Judge for rejecting the 
** dakhilas to be quite insufficient, particmarly 
*' when they had been attested by the person who 
** gave Uiem, to whose evidence tne Judge took no 
** exce{)tion. We forbear to pass anv final order 
" in this case till the result of the reference to the 
" Pull Bench is known." 

But as to the first and third grounds of apj>efll9 
the learned Judges, considering that the decisions 
quoted were confiioting, referred the following 
questions for the opinion of a Full Bench : — 

1. Whether the tender of a patta is necessary 
before the landlord can bring a suit for a kabuliat, 

2. Whether a suit for a kabuliat at enhanced 
rates, without previous service of notice, can lie. 

Baboos Girija 8a/nhar Mazumdar and Bungn 
Dhur Sen for appellant. 

Baboos Mail Lai Mooherjee and lewar Chandrok 
ChuckerbtUty for respondent. 

The judgment of the Full Bench was delivered 

by 

Peacock, C. J. — I see no reason to change the 
opinion wluch I expressed in the Full Bench deci- 
sion in Thakooranee Boaseev, Bisheshur Mookeijee,* 
that a landholder cannot sue for a kabuliat at 
an enhanced rate of rent, without ^ving the 
notice required by Section 13 of Act A of 1859. 
At the time of the Full Bench decision in Oolam 
Mahomed v. AsmuU Alee Khan Choiodhry,f I cer- 
tainly thought that I was in a minoritv in the 
Full Bench decision in Thakooranee Dossee ▼. 
Biaheehm Mookeijee,* the first Full Bench decision 
to which I have referred. I have no doubt I was 
misled by the marginal note^ in that case in which 
it was said that "a suit for a kabuliat may be 
** brought wittiout notice of enhancement, (Peacock, 
" 0. J., and NoBMAN, J., dissenting) ; but, in sucdi a 
" suit brought without notice, the kabuliat cannot 
'* be decreed, except to commence with the year 
** following that in which the decree is ^ven." 
According to my recollection at the tmie, I 
thought that that marginal note was correct ; but 
it appears now that there was not a majority of 
the Judges of the Full Bench in favour of that 
position ; many of the Judges did not express any 
opinion on that point, and it did not arise in the 
case. In the Full Bench decision in Bam Kanih 
Ohmodhry v. Bhoohun Mohtm Biswas,^ it was not 
held that a suit for a kabuliat at an enhanced rent 
woxdd lie without notice, but merely that a suit 

• Case No. 2,064 of 1864, June 19th, 1866. 
t Case No. 1,176 of 1867, March 19th,^868. 
t 3 W. R., Act X Rul., 29. 
§ Case No. 2,216 of 1862, July 7tb, 1864. 
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for a kabnliat wonld lie without notice nnder Sec- 
tion 13, Act X of 1859. I cannot add much to 
what I said in the first Full Bench case to which 
I have referred ; but it is clear, as shown by Mr. 
Justice Norman, that, if the commencement of 
the action for a kabnliat at an enhanced rate of 
rent is tantamount to a notice under Section 13, 
the commencement of the action creates a cause 
of action which did not exist at the time when 
the suit was commenced, whereas a cause of 
action must accrue before a suit can be commenced 
upon it. 

Again, if a notice of enhancement be given nnder 
Section 13, six months before the mouth of Cheit, 
that notice can merely lie to enhance the rents of 
the ensuing year. If such notice were ^ven, no 
suit could be commenced before the ensuing year 
for enhanced rates for that year, and the ryot 
nnder Section 19, knowing that his landlord 
intended to enhance his rent, might, in or before 
the montii of Cheit after the notice, relinquish 
the land in respect of which the rent was sought 
to be enhanced. But if the suit to enhance is 
tantamount to a notice, it must be commenced in 
or before the mouth of Cheit, in order to enhance 
the rent of the succeeding year; and, if com- 
menced six months before the end of Cheit, aU 
the expenses of the suit might be incurred before 
the end of Cheit, and the whWe expenses of the 
suit and the vexation attending upon it would 
be unnecessarily incurred if the tenant in the 
month of Cheit should give notice of his intention 
to relinquish the land. 

I thiuK it was urged in the course of the argu- 
ment that, if the suit was brought before the 
knonth of Cheit, the tenant would not be allowed 
to relinquish. But, if that contention is correct, 
it shows that the commencement of the suit 
would deprive the ryot of the right to avail him- 
self of the provisions of Section 19 of the Act. 
It appears to me to be quite clear that a suit to 
enhance is not tantamount to a notice given before 
the commencement of the suit. 

As to the other point, it appears to me that a 
iuit cannot be brought to compel the tenant to 
execute a kabnliat unless the landlord has tender- 
ed a patta to him, such as he was entitled to 
receive. Whether after the expiration of the 
notice to enhance a suit could be commenced to 
declare what were the fair and reasonable rents, 
and that the tenant would be bound to execute 
a kabnliat at those rents upon the landlords 
executing or tendering him a patta, is a matter on 
which it is not necessary for me to express any 
opinion. It was stated in argument that there is 
a case to that effect decided in the Agra Court. 
We have not seen the report itself, but merely an 
abstract of it cited from a text-book.* 

The first question must be answered in the 
affirmative, that, in order to entitle a landlord to 
sue for a kabnliat, he must tender a patta; and, 
as to the second question, we hold that a suit for 
a kabnliat at an enhanced rate of rent cannot be 
supported without a previous notice under Sec- 
tion 13, Act X of 1859. 

The decision of the lower Appellate Court will 
be reversed with the costs of tnis appeal and the 
costs in the lower Appellate Court. — 7th September 
1B69.'-Bengfil Law Reports, Vol. IV, Part XIX, 

• March Slst, 1863, cited in Irvine's Bent Digest, 14d. 



PfiEAB AND MiTTEB, J. J. 

Grabind Kumar Chowdhry (plaintiff) v. Haro 
Chandra Nag and another (defendants.)* 

Enha/ncement, notice of ^Uncertainty in noUce, 
Notice of enhancement should distinctly set forth the 
gi*ounds 'wpon which enhancement of rent is sought. 

Notice of enhancement to the effect *' that, as the rate 
of rent of the land^ (in the occupation of the 
tenant) " is below the raie pf*evaiUng in the per- 
gvnnah and in adjacent places, and as the pro- 
ductive powers of the land and the value of the 
produA^e have increased^ and as the paita lands 
have been cuUivaied, I am entitled to receive from 
you B/upees 794-5-7-11 i per annum,^* was held to 
be indefirdte and uncertain ; and, therefore, no 
svdt the^'eon could Ue for enhancement of rent. 

This was a suit for enhancement of rent after 
service of notice. 

The following is a (literal) translation of an 
abstract of the notice served on the defendants : — 

No settlement having been come to r^ardins 
the nirth (rate of rent) of the land of the dmis and 
chaks in the mauzas and kismats of the said taluk 
mentioned in the schedule, hereunder written, 
which are in your possession, and the rate of rent 
of the lands of the said taluks having become eqoal 
to the pergtmnah rate and the rate of the acyoin- 
ing lands, that is to say, the capability of produc- 
tion of the said land having increased more than 
before and the value of the produce having 
increased, and waste lands having become culti- 
vated of the said 5 annas, 6 gandas, 2 kauris, and 
2 krants share, I am malik of half, that is, 2 annas, 
13 gandas, 1 kauri, and 1 krant share. I am 
entitled to receive a sum of Rupees 798-5-7-0-1 H 
krant according to the rate mentioned in the 
schedule. 

The defendants set up (intej* alia) that the notice 
had not not been drawn up according to law. 

The Munsiff held that under Section 17, Act X 
of 1859, the notice did not clearly state to what 
class of ryots the defendants belonged ; the notice 
was insufficient. He accordingly dismissed the 
suit. 

On appeal the Judge held that " a notice stating 
that the rents were not fixed, and that the defenf 
ant did not pay according to the rates for the same 
kind of lands in the neighbourhood, &c., was not 
a sufficient notice under Section 51, Begulation 
VIII of 1793 ; that the defendant was not a ryot, 
and the notice could not be in the terms of Sectioa 

17, Act X of 1859." 
The plaintiff appealed to the High Court. 

Mr. Pavl (Baboo Bamesh Chandra Hitter with 
him) for the appellant. 

Baboos Hem Chandm Banerjee and Kitihen BayaH 
Roy for the respondents. 

** Special Appeal, No. 2,549, of 1869, fVom a decree of 
the Judge of MymeofliDg, dated the 20th August 1809, 
affirming a decree of the Depnty Collector of that 
district, dated the 7th April 1869. 
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Phsab, J. — I think that, unless we are prepared 
to differ from the judgment of a Division Bench 
of this Court given in Kali Chandra Ohowdhry v. 
Batan Gopcd Bhaduri,* we must hold that the 
Judge below was right in his decision. 

In this notice the appllant, after first setting 
out his own zemindarl title, says : — " That you are 
^ in possession of the mauzas, kismats, dihis, and 
" chfOcs, &c., appertaining to the said taluk as per 
" schedule given below, without effecting any set- 
*' tlement as to the jumma and executing any 
** kabuliat in respect of the same ; that, as the rate 
** of rent of the said land is below the rate prevail- 
" ing in the pergunnah and in adjacent places, and 
*• as the productive powers of the land and the 
" value 01 the produce have increased, and as the 
** patta Isold has been cultivated, I am entitled to 
" receive from you Rupees 7945-5-7-lli per annum, 
" according to the rate specified in the schedule." 

It appears to me that this notice is quite as bad 
for indefiniteness and uncertainty as the notice 
which was held to be insufficient m Kali Chandra 
Ohowdhry y. Batan Oopal Bhadw-u* 

It has been argued before us that this notice 
specifies three grounds of enhancement. If it 
does so, I think this is done in so uncertain a 
manner as to leave it impossible to say whether 
these three grounds have reference to the rates of 
rents of talookdars, or to the rates of rents of 
ryots. 

The first, namely, that the rate paid for the said 
land is below the rate prevailing in the pergunnah 
and in the adjacent places, points in my mind 
rather to ryoti rates tnan to talookdari rates ; and 
certainly the inference which one would first draw 
from the reference to the productive power of the 
land, to the increase in the value of the prodace 
of the limd, and to the increase of culturable land, 
without further words of explanation, is that the 

• Th4 l8t April 1869. 

Batlbi and Hobhouse, J. J. 

Kali Chandra Ohowdhry, Zemindar, (plaintiff), v. Batan 
Gopal Bhadari and others, (defendants.)* 
Mr. Paul (with him Baboo Umerendranath Chatterjee) 
for appellant. 

Baboos Srinath Das and Barnes Chandra Mitter for 
respondents. 

Hobhouse, J. — • • • • • It is then 
contended that the notioe under Section 13 of the Act 
was a proper notice under that section, and was nnder- 
atood by the parties to be a notice nnder the provisions 
of Clause 1, Section 17 of the Act. Bat we do not 
tbink that this can properly be said. The notice did 
mdoabtedly specify the rent which was to be demanded 
lor the coming year, and did also specify a ground of 
•nbanoement, viz., the ground that the plaintiff was 
entitled to an enhancement at the pergun>nah i*atea by 
Tirtae of the decision of 1855. Bat that is not of itself 
m notice within the meaning of Clause 1, Section 17 of 
tiM Act. That section requires, if the notice is to be 
governed by it, that the notice should state that the 
^ cata of rent paid by such ryot is below the prevailing 
" sate payable by the same class of ryots for land of a 
" flIniQar description, and with similar advantages in 

" SMOiAl Appeals, Nos. 2,084 and 8,223, of 1868, from tho 
T the Judge of Mymenriug, dated the 4th May 18«8, 

the decreee of the Afiaistfuit Collector of that district, 

10thNoTeml>erl967. 



plahitiff had regard to rents payable by rjots 
rather than to rents payable by talookdars. It is 
a very long step indeed from increase in the pro- 
ductive power of the land to increase in the rents 
and profits derived, or capable of being derived, 
by the talookdar from his talook. 

I am inclined to think with Mr. Paul that if a 
distinct ground of enhancement had been men- 
tioned in the notice, unless it also appeared on the 
face of the notice that by law that ground could 
not be maintained, the Gonrt ought not to dismiss 
the case without going into the merits. It is, 
I think, the plaintiff's look out to see that he can 
establish, on the ground which he specifies, a 
right to receive enhanced rents. We know 
nothing in this case relative to the evidence which 
it may be in the power of the plaintiff to give in 
support of his claim, but I think that the tenant 
is entitled, on the authority of the case which I 
have cited and of the other cases therein referred 
to, to a distinct and specific statement in the 
notice of enhancement, such as is beyond the 
reasonable ]K>ssibility of mistake, of the ground of 
enhancement on which his landlord relies. I have 
already said that in my opinion the notice before 
us does not contain such a distinct statement, 
and, therefore, it seems to mh that the special 
appeal should "be dismissed with costs. 

Mitter, J. — I concur in the judgment just 
delivered by Mr. Justice Phear. I do not think 
that the rent of a tenure like the present can be 
enhanced except under positive law or under 
some custom having the force of law, or by virtue 
of some agreement between the landlord and 
tenant. In the present case the notice does not 
specify any ground of enhancement sanctioned by 
any positive enactment, or by any custom having 
the force of law, or bv any agreement by which 
the defendant has made himself liable to pay the 
enhanced rent which the plaintiff seeks to recover. 

" the places adjacent," or words to that effect, and it 
does not, it seems to us, follow that, because the rates 
are pergunnah rates, therefore they must be necessarily 
understood to be rates ** below*' those prevailing in 
the acQaoeut places, and paid by ryots of the same des- 
cription as the defendants. Neither can we say that 
the defendants knew that they were pleading to the 
provisions of Section 17, because they were not allowed 
an opportunity of adducing witnesses, and we do not, 
therefore, know exactly what it was that they pleaded 
to ; and, on the other hand, the evidence adduced by 
the plaintiff was not evidence as to the prevailing rates 
within the meaning of Section 17, but only as to per- 
gunnah rates which, in our judgment, are not necessa- 
rily the prevailing rates, and we agree with the judg- 
ment in Badha Chum Chowdhry v. Chunder Monee 
Shikdar,* to the effect that the grounds of the notioe 
must be specific so as to show exactly what the grounds 
are on which the plaintiff seeks enhancement. 

In this view of the case we think we cannot say that 
the Judge was wrong in law when he held that the 
notice was not a legal notice ; and we, therefore, disTpiss 
this special appeal with costs. 

We may add that the decision of Qohind Gh/andtr 
DiUt V. Huronauth Royf and that of Mackintosh v. Adur 
Monte DosseeX seem to bear us out in the view we take 
of the first part of the case. 
* , 

•9W. R., 200. 

t5W. B.,AetXBiiL,lQ. 

J«W.R.,ActXRal.,87. 
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Under these oiroamstaoces I am clearly of opinion 
that the notioe in this case does not specifj^ any 
ground of enhancement on which the plsantin, 
special appellant, could have enhanced the rents 
of the tenure in question, and that the present 
case is precisely similar to that referred to by 
Mr. Justice Phear. I am of opinion, therefore, 
that this appeal ought to be dismissed with costs. 
— 8rd February 1S70^— Bengal Law Eeports, Vol, TV,, 
PaH XXTL 



HIGH COURT— N. W. PROVINCES. 



PCARSOS AMD TuBNEB, J. J. 

Alluvial land — Title — Special cvstom — Equity 
aatd justice — 

Held thai where the special rules laid dovm in 
Begulation XI of 1825 for the adjudieation of 
questions of tiUe to alluvial land are inappli- 
eaUe and no special custom exists^ the decision 
q/" the case ought to proceed on general prinei" 
pies of equity qnd justice, 

Sheogoolam Teewaree, (appellant), v, Faqeera 
Misser and others, (respondents.) 

This was a special appeal from the decision 
of Rai Dabee Dyal, Subordinate Judge of 
Bustee, dated the 5th June 1868, reversing the 
decree of Mahomed Kamil Khan, Officiating 
Sndr Ameen of Bustee, dated 18ih Januaiy 
1868. 

Baboo Pearey Mohun Banoor/ee for appellant, 
the defendant. 

Motilyie Mehndee H'ussuny Lala LalitaFershad, 
md Lala Jowala Fershad for respondents, 
Uie plaintiiSs. 

The present course of the river forms the 
base of a triangle, of which the sides are repre- 
sented by the former course of ihe stream. 
Near the apex of the triangle — the boundaries 
of tiie plfMntiffs* and de^ndant's villages — 
which are conterminous, and run down to the 
old coarse of the stream. The land now in 
suit is that which is enclosed within the 
triangle formed by the old and present course 
of the river. It does not clearly appear 
whether this land is a reformation by gradual 
accretion on the site of land, which formerly 
belonged to the village on the side of the river 
opposite to the villages of the plaintiffs and 
defendant, or whether it is, in fact, a slice cut 
off from the opposite village by a sudden change 
m tiie stream. The plainti£& already hold the 
deeerted bed of the stream which adjoins their 
village, and the defendant in like manner holds 
the deserted bed, which adjoins his village. 
Looking towards the present course of the 
stream, the land in dispute is in front of the 
phuntifis'^rather than of the defenduit's village; 
but it equally adjoins the parts of the deserted 
channel; wluch are admittedly held by the 



plaintiffii and defendant re^ieetively. Under 
these circumstances we hold thiMb the firA 
clause of Section 4, Regulation XI of 1825>y 
does not apply. 

Assuming either of the parties to be ewUHod 
to the land in suit as land formed by gradml 
accretion, then it adjoins almost equally the 
villages of both, and, thorefore, ^ elanae 
above quoted is inapplicable. 

We consider tiie case is not speoiaUf pro- 
vided for by the 3peoiai roles laid down 
in the Begulaiioii, aad, this being so 
under the fifth dause of Section 9, in tiie 
absenoe ef local custom Oonrts most proceed 
on general principles of equity and^jnsticeu 
The decision of the Revenue authorities and 
of the Court of first instance, by which the 
plainti^ and defendant were held to be entitled 
to the land in equal moieties, appears to us to 
be more consonant with those principles than 
the decision of the Principal Sudr Ameen, 
whidi awarded the whole of t^ land to the 
plaintiffs. 

Reversing the decision of the lower Appel* 
late Court, we confirm that of the Court of 
first instance, and decree that the plaintifib' 
suit be dismissed with costs and interest at 
six per cent. — hth December 1868. — Beports of 
the High CourtyN, W. Provinces, Vol. V. 



SELECT JUDGMENTS OF THE 
MADRAS SUDR UDAIiUT. 



CaSAMAJOB, C. J., AND ScOTT AND HURDIS, J. J. 

No, 9 of 1807. 
Miraesi right— Title founded on a sunnud not 
produced — 

Where a Padre sued claiming ihe mimssi of 
certain land on the strength of a sunnud which 
he did not produce, and where it was found 
that the resident mircissidars had exchanged 
puttahs and muchilkas with the Collector-^ 

Held that the non-production of so essential a 

document as the sunnud was fatal to the Padre^e 

claim ; that it appeared from the evidence in 

tlie case that the land had not been grasUed 

to him personally, but to certain OhrisHofu 

'called *' new settlers ," a/nd that his plea thai 

he now sued on behalf of the new setters would 

not do, as the Court was guided by what wa9 

actually stated in his petition, but not by what 

he meant to be understood by it, 

Padbb Obobob Manbnte instituted Mibia tmk 
against the defendants, laying claim\te the 
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fhmitsn'.of certain land in the village of 
Mapadoo as having been granted to him on 
the Ist December 1786 by a snnnnd from 
GK>vemment, stated to be in his possession, and 
enjoyed by him nntil the 13th Jaly 1790, when 
he alleged the defendants procured possession 
by means of a false representation to Mr. Gol- 
leetar Place. 

The defeadants admitted no part of the 
plaint. They d^ed the land ever having been 
caltivated or enjoyed by the plaintifil They 
observed that nnder any circumstances the 
claim was improperly brought against them, 
the three defendants alone, they being only in 
part owners of the lands sued for. They 
affirmed that neither the plaintiff nor his 
Christians were the Mirassidi^ of the village. 
They camo, they said, to Mapadoo in the year 
1787, and measured out some ground for them- 
selves. The plaintiff then rented the whole 
village for four years, and the Christians carried 
on the cultivation. At the e^ipiration of the 
lease the Christians still continued to cultivate 
£[>rty cawnies, leaving the rest of the land waste. 
Mr. Collector Place afterwards let out the 
lands to the inhabitants of the village, and in 
the year 1797 the tanks having been repaired 
at the expense of the Government, and the 
Christians having, when called upon, declared 
themselves incapable of carrying on the cul- 
tivation, Mr. Place took muchilfcas from the 
inhabitants, who engaged to cultivate the whole 
of the nunjah land, the Christians at the same 
time undertaking to cultivate the punjah land, 
in which, however, they failed. 

Copy of a letter from the Secretary of the 
Board of Revenue to the Superintendent of 
the jaghire was put in on the part of the 
plaintiff, stating ihab on Mr. Halibui*ton*s 
report upon the ground applied for by Padre 
Manente for the new settlers, it had been 
xesolved to make a distribution of the lands in 
certain villages, between the old Meeralu inha- 
bitants and the new settlers ; and on the part 
of the defendants, there was filed copy of a 
sunnud from Mr. Collector Place to the 
Amildar of Tripassore in confirmation of that 
part of their defence, wherein it was stated 
that the tanks of Coovum and Mapadoo had 
been repaired at considerable expense ; that the 
new settlers had declared their inability to 
cultivate the nunjah lands; and that the 
original Mirassidars had executed the necessary 
Wfuehilkas. 

The Zillah Judge, on the ground of the 
iimnad from Mr. Collector Place filed by the 
liefbndants, non-suited the plaintiff with costs 
lUtder Section 10, Regulation II, 1802. 

Padre Manente appealed to the Provincial 
Courts and stated amongst other n^atters that 
the nnnjah land in the village of Mapadoo 
kwing D9«n granted to him by the Board of 
Bcirend in pursuance of orders fi-om the 



Government, Mr. Collector Place was not com- 
petent to pass any order affecting the right to 
the said lands inconsistent with the terms of 
the sunnud granted to him by the Board. 

It appeared to the Provincial Court that a 
grant of the land had not been made to, or in 
the name of, the appellant ; but that the persons 
who possibly might be iustified in complaining 
were certain persons denominated "the new 
settlers," and not Padre George Manente, the 
appellant was, therefore, by this decree non- 
suited with costs. The Provincial Court at 
the same time reversed the decision of the 
Zillah Court, holding that the Judge had erred 
in the application of Section 10, Retrulation 
II, 1802, to the case. 

Padre Manente renewed his appeal from the 
decree of the Provincial Court to the Sudr 
Court, who observed that the plaintiff had 
failed to produce the Government sunnud or 
grant under which he claimed, and the record 
contained no information in respect of the 
nature of its contents. An instrument 6f this 
description was obviously of the first import- 
ance, and it could not have escaped the obser- 
vation of the plaintiff, with whom alone it 
rested to prove the goodness and perfection of 
his title, that the production of such a docu- 
ment, if it were calculated to prove a complete 
title in him, was essential to the establishment 
of his claim. But, in proportion as its produc- 
tion might, under such circumstances, have 
been conclusive of the question, its non-pro- 
duction argued extreme caution on the part of 
the plaintiff indicative of his conviction that 
it made rather against, than for, his cUim, pro- 
bably either because it may hav« been only a 
lease of the lands for a specific term of y^rs, 
and not the conveyance of any real intex^st 
in the land, or because it may have vested in 
hiniy the plaintiff, no right of property or 
possession whatever. 

Of the documents produced by Padre Manente 
in the lower Courts, it was remarked — 

ltf<. — That the letter from the Secretaiy to 
the Board of Revenue to the Superintendent 
of the japhire, showed that an application had 
been received from Padre Manente for ground 
" for the new settlers;" and that it had been 
resolved to apportion the lands in the villagea 
of Cattoor, Coovum, and Mapadoo, partly to" 
the Mirassi inhabitants and partly '^to the 
new settlers." 

2ndly, —ThAt Mr. Secretary White's letter, 
recorded by the Provincial Court, showed it to 
have been the intention of the Government to 
appropriate land to the use of certain new 
settlers, who, for the purposes of cultivation 
and manufacture, were to experience every 
possible aid and encouragement ; but it by no 
means showed it to have been in tha contem- 
plation of Government that Padre Manente 
was to participate in the land intended to be 
allotted ; and, on the contrary, expressly referred 
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himf individually, to the oventnal liberalitj of 
the Goyerument and the Coart of Directors, and 

drdly, — That Mr. Collector Clerk's letter 
was expressive of his anxiety to provide against 
a neglect of cultivation in the farm of Coovura, 
of which it had become necessary that he should 
take immediate charge. And they held out a 
promise from him that the new settlers should 
continue to cultivate " the ground mentioned 
in the new oowle as waste ground." 

These letters, if they could be taken as proof 
of anything, proved only that the Government 
had come to a determination to allot certain 
lands in the jaghire to certain new settlers. 
On what conditions, or with what limitations, 
the plan was to proceed to eflfeot, was not 
therein specified. It was clear they did not 
convey nor imply an intention of conveying 
any description of right or privilege to Padre 
George Manente, neither did they contain any 
direct proof that the measure, which was stated 
to have been projected in favour of the new 
settlers, was carried into execution. 

Yet, on these letters the appellant rested his 
claim. They were the only documents on the 
record by which he sought to maintain his 
issue. The Court declared their opinion that 
the evidence produced by the appellant was 
altogether insufficient to support his case. 

With regard to what was advanced by the 
appellant against the decree of the Provincial 
Court, namely, that " at once they miffht have 
understood that the appellant did not claim the 
land for his own use" but for the use of his 
dependents, the Court observed that the Pro- 
vincial Court, in ascertaining the cause and 
ground of complaint, were necessarily guided, 
not by what might be inferred from, but by 
what was actaalTv expressed, in the petitions. 
They were specino in demanding the land as 
his own, as having been by sunnud granted 
to him, as having been enjoyed and cultivated 
by himself. Had the new settlers been desirous 
of trying their title to the land, they might 
have been represented in the Courts with as 
much facility as the Mirassi inhabitants; 
and without committing their cause to a Vakeel 
not duly empowered, in itself a palpable and 
unanswerable ground for rejecting the suit in 
limine, had the original plaint justified the 
Zillah Judge in considering the claim preferred 
by Padre Manente as made, not on his own 
account but on that of the persons whom he 
called his dependents. 

Admitting, however, for a moment that this 
objection was waived; that Padre Manente 
bskd appeared as a suitor on behalf of the new 
settlers ; and that it was their title, not his own, 
which he sought to establish, still it was 
demonstrable that his failure in the one obiect 
had been not less complete than in the other. 
The dooifments exhibited proved no absolute 
right of property to the nunjah land situated 
in the village of Mapadoo in the new settlers, 



whilst on the other hand the presumptive evi- 
dence of that right was strongly in favour of the 
respondents and other Mirassi inhabitants 
of the village, whether derived from occu- 
pancy antecedent to the period at which the. 
lands in question may have been disposed of 
by a lease for years, (which lease necessarily 
failed at the end and completion of the term), 
or from the sunnud granted by Mr. Collector 
Place, or from actual possession, all showing 
a title in the Mirassi inhabitants, the posses- 
sors, which could not possibly be disturbed 
until defeated by proof of a better. 

For these reasons the Court dismissed the 
appeal, the appellant paying all costs of suit. — 
Vol, I, page 19. 



Scott ahd Gbbinawat, J. J. 

No. 2 of 1810. 

Lahhiraj land — Life-tenure — Begulation XXXI 
of 1802— 

Where Government had granted certain Idkhiraj 
land to A, a Mahomedan, who died leaving a 
son (M) and a daughter (N), and where D 
(the son of N) sued B and (sons of M) for 
a half share in virtue of his mother, it was 
found that neither of the parties were entitled 
to claim the village, heca/use the grant was fioi 
hereditary and the purtaanah had not been 
registered agreeably to Section IQ, Begidation 
XXXI of 1802; but 

Held that, although none of the parties were 
entiHed as the land had not been granted to A 
and his heirs, the judgment of the Provincial 
Court muat be confirmed allowing B ojid C to 
remain in possession as the Collector had failed 
to resume for two years. 

This suit was instituted in the Zillah Gouri 
of Trichinopoly for the recovery of a half 
share of a lakhiraj village. 

The village in question was originally granted 
to Cauja Aboobuker, who left a son and a 
daughter, namely, the father of the defendanta 
and the mother of the plaintiff. 

The Zillah Court of Trichinopoly held that 
neither the plaintiff nor the defendants wero 
entitled to the Government share of the pro- 
duce in the village, " if the Collector of the 
zillah were to act conformably to Eegulatioii 
XXXI, 1802," because the grant waa not 
hereditary, nor the purwanah registered agree- 
ably to form ; but, as the defendants had beea 
permitted to hold possession of the village 
notwithstanding their invalid title, it appeared 
to the Zillah Judge to be just that the p)aintifi^ 
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as heir to the daughter of the original grantee, 
shonld enjoy his mother's share ** equally as 
well as the defendants, on the ground of their 
being the heirs of his son." He accordingly 
adjudged to the plaintiff one-half of the 
Government share of the produce of the village 
and to the defendants the. other half, until the 
Collector should carry into execution the pro- 
visions of Regulation XXXI, 1 802, and the 
defendants were made liable for the costs of 
salt. 

The defendants appealed to the Provincial 
Court for the Southern Division, who held that 
the respondent had no hereditary claim what- 
ever to a share, grounding their opinion on 
a futwah delivered by the Mufti of their 
Court in another appeal, wherein he had 
declared that lands exempted from revenue 
revert to Government on the decease of the 
person or persons to whom the grant may be 
made, it being merely a life-tenure ; and the 
Court further held that it would be their duty 
to direct the Collector to take immediate 
possession of the village had not the appellants 
duly registered their claim in the Collector's 
cutcherry as prescribed by Section 16, Regu- 
lation XXXI, 1802, and had not their claim 
to a life-tenure of the village been tacitly con- 
firmed by the omission of the Collector for the 
space of upwards of two years to resume the 
lands on the part of Government. They 
reversed the decree of the Zillah Court, and 
adjudged that the appellants should be put in 
possession of the village; that the produce 
thereof, for the period during which it was 
under charge of the Collector, should be 
accounted for the said appellants ; and that the 
respondent should pay all costs of suit. 

The plaintiff appealed from this decree to 
the Sudr Udalut as a pauper. 

They observed that he rested his claim to a 
moiety of the village on the right which he 
derived from his mother as the daughter of the 
original g^ntee ; but it was obvious that, unless 
the village in question were heritable property, 
unless it were granted to Canja Aboobuker and 
hie heirs, the descent of the appellant from 
Ganja Aboobuker would avail nothing towards 
the establishment of the claim which he set up. 
That the village was granted to Cauja Aboo- 
buker and his heirs nowhere appeared, nor 
-was it averred by either party in the suit. 
The purwanah I^o. 17 of the Zillah Court's 
proceedings, on which the appellant relied, 
fvotdd at the utmost be considered only as 
(granting a life-tenure, and there was no docu- 
ment nor any evidence whatever to show that 
Caiga Aboobuker was vested with more than a 
]i£^interest in the village. 

Under these circumstances it was manifest 
tibai the appellant possessed no legal claim on 
tlH> Tillage by virtue of his descent from Canja 



Aboobuker, and the Court were of opinion that 
he had entirely failed to establish any right or 
title to a share of the village in question, and 
dismissed the appeal. — VoL J, page 43. 



OFFICIAL PAPER. 



Nandtjk Tank-bed in the Kistna Distbict. 
Bead the following Proceedings of the Board of 

Bevenue, dated 56th January 1870, No. 664;— 
Bead again endorsement from the Acting Col« 

lector of the Kistna District, dated 25th October 

1869, recorded in Board's Proceedings of 6th 

November 1869, No. 8,218. 

Bead also letter from the Officiating Collector of 
the Kistna District, to the Acting Secretary to 
the Board of Bevenue, dated Amaravati, 20th 
December 1869, No. 380. 

I have the honour to forward herewith copy of 
a letter from the Superintending Engineer, 2nd 
Division, dated 11th December 1869, No. 228, in 
which, with reference to Board's Proceedings, 
dated 6th November 1869, No. 8,218, he states 
that he has carefully inspected the large Nandur 
Tank in the Bapatla Talook, and is of opinion that 
there is no necessity for maintaining it as a 
reservoir. I, therefore, request sanction for the 
sale of the area of this tank-bed by auction, as 
there is likely to be much competition ; and this 
mode of disposing of durkhasts is likely to give 
general satisfaction. 

Enclosxtbe No* 1. 
Prom the Superintending Engineer, 2nd Division, 
to the uffioiating Collector of the Kistna 
District, dated Camp at Sandole, 11th December 
1869, No. 228. 

Beferring to Proceedings, Board of. Bevenue, 
No. 8,218, dated 6bh November 1869, 1 have the 
honour to point out that according to the Tah- 
sildar's and Cumum's accounts the whole of the 
bed of the old Nandur Tank, except a low spot 
some twenty-fivo acres in extent, was given to 
the ryots for cultivation at dififerent times, com- 
mencing from some period when Mr. Newill was 
Collector of the Guntoor Zillah. 

2. They have relinquished parts at times, 
and the Tahsildar informs me that he has instruc- 
tions not to allow land in tank-beds once relinquish- 
ed to be taken up again. I cannot but think that 
he has misunderstood the orders. 

3. The Nandur Tank covered a large flat space 
of ground intercepting the drainage of a great 
area of country and supplied by the old Com- 
mamore Channel from the Kistna in fresh. Every- 
thing tended to silt it up, and for some years its 
power of containing water could have been but 
small. It is so flat that much difficulty was found 
in draining the parts, more distant from the 
deep channel close to the tank, which irrigates 
from its upper parts and drains from its lower. 
In consequence of this difficulty several of the 
holdings were relinquished, but it has now been 
remedied, and the whole extent is commanded by 
the new Commamore Channel. * 

4. It is, of course, impossible, under the cir- 
cumstances I have stated, to use one portion of 

3 
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the space as a tank, without flooding the rest, 
neither is there any necessity for maintaining it 
as a reservoir. I inspected the tank carefully 
yesterday. 

In the letters above recorded the Acting Col- 
lector proposes the abandonment of the Nandar 
Tank, m the Bapatla Talook, and the sale of the 
land by public auction. 

2. The Superintending Engineer, after per- 
sonal inspection of the tank, is of opinion that it has 
become useless as a reservoir, and recommends 
its being made available for cultivation. 

3. The tank is one of those extensive reservoirs 
which before the construction of the anient was 
filled during the high freshes of the Kistna, but it 
18 now so much silted up as to be useless as a 
tank. Further, the tank is.not now needed, as the 
new Commamore Channel affords an ample 
supply of water to all the lands formerly depend- 
ent on the tank, while the land commanded by 
the same channel is very valuable on account of 
the deposit of river silt upon it. 

4. The Board, therefore, resolve to recommend 
to Government that the Collector's proposal be 
sanctioned as the tank is Grovernment property, 
and may fairly, therefore, be sold under the prin- 
ciples laid down in Government Order, 7th 
September 1860, No. 1,545. 

6. Should Government be pleased to sanction 
the proposal, the Acting Collector will be instructed 
to sell the land in convenient lots, due provision 
being made for such channels and roads through 
it as may be requisite for the accommodation 
of purchasers. 

Order thereon, 12th March 1870, No. 357. 

The measure proposed by the Board in para- 
graph 4 of their Proceedings is sanctioned. 

(True Extract.) 

(Signed) B.A.DALYELL, 

Acting Secreta)-y to Govt 



SEASON REPORT. 



NoETHBRN Section.— There were pretty good 
rains in Ganjam and the Northern Taluks of 
Godavery, where at one station a slight fall of 
hail also occurred. In the other districts the 
rains were slight and scanty. 

Ganjam. — In Ganjam, ryots were engaged in 
ploughing and otherwise preparing their fields 
for cultivation. 

ViZAGAPATAM. — In Yizagapatam, the cultivation 
of aitgarcane had commenccKl, and the harvesting 
o^ green gram, raggy, and gingeUu was in progress. 

GoDAVfiRY. — In the Godavery fiistrict, seed-beds 
were being formed where water was available for 
irrigation, and punjah lands also were to some 
extent being ploughed and prepared for the recep- 
tion of seed. The gingdly crop was ripe and 
promised a good out-turn, while cotton, lamp-oil 
seeds, tobacco, chillies, and clwy-root were already 
harvested with excellent results. Summer paddy 
under channels and garden products generally 
were in ^ood condition. 

Kistna.— -In the Kistna District a heap of straw 
was burnt up, and a man was killed by a stroke 



of lightning; but beyond this nothing serious 
happened from the thunder and lightning which 
accompanied a lowering sky on the 20th of the 
month in the Palnad and Sautanapally Taluks. 
All the crops of the last fusli were completely cut 
and carriea, and the lamp-oil seeds sown a second 
time were coming to maturity. 

Nellore. —There was little or no fresh cnltiva- 
tion, and the crops already sown also wore not in 
a flourishing condition owing to injuries sustained 
from the faJl of hail-stones, blight, and absence 
of timely rains. In a few taluks of the district, 
pedda-hesari, potti-kesain, iswara-horra, and some 
of the dry grains were harvested, but with what 
results is not reported. 

Prices rose in Ganjam, Yizagapatam, and 
Nellore. In the other districts they were almost 
stationary. 

Public health was good in Ganiam ; but not so 
in Yizagapatam, Kistna, and Nellore, where fever 
and small-pox were more or less prevalent. In 
Godavery the case was worse. In addition to 
the general prevalence of small-pox and measles, 
cholera broke out in two taluks and carried away 
forty persons in a single village. Distress also 
had begun to be felt from the scarcity of water 
and pasturage in the upland taluks, but measures 
were adopted to sink good- water wells. 
Cattle were not entirely free from disease. 
Ceded Districts. — The rainfall was very scanty, 
and was confined to slight drizzling here and 
there. 

CuDDAPAH. — Cultivation was still being carried 
on to some extent under irrigation works in the 
Cuddanah District, and standing crops were 
generally doing well. Paddy, cotton, corra, and 
cliolum were harvested in some localities, but in 
no case was a satisfactory return realized. 

Bellauy, — In Bellary, lands under tanks and 
channels were being cultivated with sugarcane 
and indigo ; but, notwithstanding this, agricul- 
tural operations were very limited owing to the 
failure of rains. White clwlum, paddy, and cotton 
were harvested. 

KuttXOOL. — In Kurnool, second crop paddy was 
cut, and cotton was being picked. Pasturage 
was scarce over the greater part of the district. 

Prices were rising in Cuddapah, and manifested 
a similar tendency m Bellary. 

There was no cholera, but fever and small-pox 
were of general prevalence. In Bellary the dis- 
tribution of fever pills worked some good. 

The health of cattle was perfectly good over 
the greater portion of the Cuddapah District. 
In the other two districts cattle sufi'ered from 
disease. 

East Cbntrb. — Yery little rain fell in this 
section. 

Madras. — Crops were withering and tanks and 
wells drying up all over the Madras District, 
except in the Ponnery Talak, where the unusually 
copious rains of January had brought a consider- 
able supply of water into the tank. 

North Argot.— -In North Arcot, small tracts of 
land, here and there, commanded by well and 
channel irrigation, were sown with gingeU^-sted^ 
cholum, raggy, and paddy ; but the condition of 
standing crops was anything but satisfactory, 
save in the case of sugarcane in Palmanair TaluK. 
Paddy and a few dry grains were harvested, but 
yielded very indifferently. 
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South Abcot. — ^In parts of the South Arcot 
District, hod-paddy, sugarcane, raggy, indigo, and 
gingeUy-oil seeds were cultivated. Considerable 
diflRcalty, however, was being felt from the scarcity 
of water for drinking purposes. 

Prices remained almost stationary. 

Fever, small-pox, and cholera were in existence, 
but did not seriously affect public health. 

There was very little disease among cattle. 

Cauvery. — Rains fell, but in very inadequate 
quantities. 

Tajjjore. — In Tanjore, the Cauvery and other 
rivers were quite dry, and there was no water in 
the tanks. In some localities gingelly'Seed, cotton, 
§"€., were cultivated in punjah lands, while all 
over the district sumha peshanam was harvested 
with fair results. 

TaicHiNOPOLY. — In Trichinopoly, valan paddy, 
cumboo, and clwlum were cultivated and kodaikar 
was reaped. The Ayyar river received a good 
fresh, which went some way to compensate for the 
very insufficient rainfall. 

Prices were almost the same as in the preced- 
ingmouth. 

Guinea- worm in Trichinopoly and fever and 
small-pox in Tanjore were slightly prevalent, but 
public health, on the whole, did not materially 
suffer. 

Cattle were in tolerably good health. 

Southern Section.— There was a slight rainfall 
during the month. 

Maduba. — In the Dindi^ul and Periakolam 
Taluks of the Madura District, cotton and indigo 
were cultivated, and in other localities pxirmh 
lands were being prepared for cultivation. The 
river Vigay received no freshes, the supply in 
tanks was diminishing, and a general scarcity of 
water was felt in many parts of the district. 

TiNNBVELLT. — In Tiuuevelly a few dry grains 
were sown, and the standing crops looked healthy. 



The pesJianam crop, dlwll, and gram were harvest- 
ed, but the out-turn was below the average. 

Prices were stationary. 

Cholera existed in both the districts of this 
section, though not in an epidemic form. In 
other respects public health was good. 

Cattle also were for the most part healthy. 

West Centre. — There was a general, but not 
abundant, fall of rain in this section. 

CoiMBATORE. — In Coimbatorc, cliohcm and gin* 
gelly-oil seeds were sown. Varagoo and paddy wereT 
harvested, and cotton was being picked. 

Neilghbrries. — On the Neilgherries, coraUif, 
sanvai, and raggy were being sown. 

Salem. — In Salem, tanks received a small supply 
of water, and chohim, raggy, gingelly'seeds, and 
padd/y were cultivated in some localities. A few 
of the standing crops were injured by attacks of 
insects, but generally they fared well. Cotton and 
indigo plants were reported to be fading from the 
failure of rains. 

Prices were stationary. 

Cholera and fever prevailed in Scdem and 
Coimbatore, but not to any great extent. On the 
Neilgherries the state of health was good. 

Cattle suffered from disease in Salem. 

West. — ^The rainfall was slight, but there were 
indications of the setting in of an early monsoon 
in South Canara. 

South Canara. — In South Canara the third-crop 
I'ice and dry grains were completely harvested, and 
preparations were made for the sowing of the first 
crop. 

Malabae.— In Malabar the sowing of the kavy 
or first-crop rice commenced. 

Prices rose over those of the previous month in 
South Canara, but were stationary in Malabar. 

Fever and small-pox were prevalent to a small 
extent. 

The health of cattle was generally good. 



Average Bazaar Prices of Grain and Salt per Madras Qarce^ and Bain Beport of all the Bistricta 
of the Madras Presidency for the Month of April 1870, Ficsly 1279. 
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Statement of Cotton and Indigo GuUivaiion with their Market Pricee for the Month 
of Aynl 1870, Fusly 1279. 
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Retenue Boaed Office, 
MADBAS,2^7iJ/ai/1870. 



* Prices not given in the Colleotor*s return. 



(Signed) J. GEOSE, 

Acting Secretary. 



MISCELLANEOUS. 



THE PERMANENT SETTLEMENT- 
BENGAL. 

A controYersy apon this g^eat and vexed ques- 
tion has again broken out in the press. The 
controversy has arisen from the persistent opposi- 
tion of the Zenxindars of Bengal to the levy of a 
local cess upon them for roads and educational 
purposes. A few years ago they declared the 
application of the income tax to themselves to be 
a breach of the Settlement made with them by 
Lord Comwallis, and they now resist the levy of 
proposed local cess upon the same ground. In 
these circumstances it is absurd to deprecate 
controversy as to the real nature of the settlement. 
The Zemindars themselves so interpret that settle- 
ment as to claim rights in the soil which the State 
itself. makes no pretensions to in any part of India, 
while they claim, in virtue of it, immunities which 
no other class in India, nor even the most ancient 
freeholder in our own land would venture to assert. 
In the Bombaj Presidency, the laud revenue is 
settled for periods of thirty years. But no land- 
holder in the Western Presidency dreams of claim- 
ing exemption from the income tax, or of oppos- 
ing the lev^ of extra cesses upon the land for local 
purposes, on the ground that the land revenue has 
been settled with him for thirty years« At this 



moment the Commissioner of the Central Provinces 
is proposing to levy a very heavy local cess upon 
Chutteesghur — the land of which has only just 
been settled for twenty years — for the construction 
of a railway between Nagpore and Raepore. Docs 
the settlement of the revenue in perpetuity make 
the least difference in the case P The claim put 
forward by the Zemindar reduces the State to the 
dilemma of leaving Bengal destitute of roads and 
education for all time, or of taxing the people of 
some other province for the purpose. 

The interpretation which the Zemindars place 
on the Comwallis' settlement is — 

(1.) That it made them absolute owners of the 
land. 

(2.) That it gave them an absolute immunity 
from direct taxation for all time. 

Instead of grappling with these delusions — for 
they are delusions — and bringing them to the test 
of exact inquiry, there is a disposition on the part 
both of Indian statesmen and Indian publicists to 
accept this interpretation, and while lamenting the 
error of the settlement to deprecate all inter- 
ference with it as " a breach of faith." On the 
other hand, there are writers whose sense of 
justice is so shocked by these pretensions, tb«k 
they demand a revieion of the settlement at aU 
costs. Thus a correspondent of the Friend of 
India of the 28th April writes ; — 
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"The Permaaent Settlement is an unlawfal 
engagement and of no effect, because representa- 
tires of the people, then living, gave away to certain 
persons and their heirs after them for ever, that 
which did not belong to the people of that genera*' 
tion to give away for ever* The law is an unjust 
law, because it exempts precisely that portion of 
the community who have oenefitted moat from the 
common fund of labour, from contributing their 
due quota towards the public expenditure ; while 
it levies additional taxes from the bulk of the 
people — owners of personal property who have not 
derived from this common ftind the amount of 
benefit which has ac<jrued to real property. The 
Permanent Settlement Act is a violation of the first 
principles of justice and taxation, which demand 
that each individual of the community shall be 
taxed in proportion to the value of his property, in 
the enjoyment of which he is secured by the col* 
jective industry of the whole community." 

The writer, it will be seen, makes the Zemindar 
a present of all his claims. The framers of the 
Settlement contrived in some way or other to give 
what it was not in their power to give, and to 
jfrant immunities which it was a violation of all 
justice to confer. The representations the Zemin- 
dar prefers — are admitted ; and, shocked by their 
injustice, an appeal is made to the eumrna lex to 
overthrow them. 

** The cancellation of an unjust law is the para- 
mount duty of Grovernment which exists solely for 
the administration of equal justice ; and a charge 
of breach of faith would properly lie against the 
wilful perpetuation of a public wrong, not against 
the annulment of an unlawful and unjust promise 
unwittingly made in an age of comparative ignor- 
ance. The question, Sh^l Government be un- 
faithful to its engagement with the landholders ? 
is answered by the question. Should Government 
commit the greater " breach of faith," so to say, 
of unjustly levying taxes on the non-landholders 
who constitute the bulk of the nation, in excess of 
the quota for which they are fairly liable P The 
re-distribution of the publio expenditure, by their 
own representative, in due proportion among the 
members of the community, is by no means analo- 
ROUS to the repudiation by an interested party of a 
bond for which a valuable consideration has been 
received. Change, to be injurious, must be a change 
from right to wrong, not from wrong to right ; a 
departure from the right path, not the return to 
it : and, an unlawful engagement which violates 
higher obligations is an engagement more honour^ 
ed in the breach than the observance.'' 

This letter has proved the occasion of a Wide- 
spread discussion. The Bonibay Oazeifs was the 
first to call attention to it ; but, while allowing, that 
** there are crises in the lives of States when men 
are bound to remove an enormous injustice," does 
not admit that the case of the Zemindars of Bengal 
& one for the application of the exceptional law, 
tfbd winds up a declamatory article on the subject 
lUr follows : — 

" No highfiown sophistry can justify a Govern- 
aMBt' in failing to redeem a public pledge, or 
matamt a revolution in cold blood. We might 
JB4t as reasonably resume possession of the lands 
i» ^lis island of Bombay, and settle them afresh, 
on th» gtoxokd that the representatives of Charles 
Xl» |WBu4M[ themselyes to relinquish his rights. 



as subvert the Permanent Settlement on the 
ground that Lord Corn wal lis was an ignorant 
man who parted with that which he had not to 
give. The remedy must be found in some plan 
that does not involve a flagrant wrong." 

The same journal recurs to the question a day 
or two afterwards to tell us that— 

" Whether Bengal pays too much or too little, 
whether the ryots suffer while the Zemindars revel 
in riches, really these things have nothing to do 
with the question — Shall a solemn settlement, 
actually described as perpetual, cease and deter* 
mine? If the Zemindars of Bengal pay too little, 
the proper complement, whatever it may be, must 
be ootamed by some other process than a breach 
of faith. That is a problem for the Government 
to solve. So also, if the ryots are hard-pressed, 
measures may be devised for their relief— that is 
a separate question. And probably we shall only 
make a decided step towards the accomplishment 
of the double aim when the philosophers cease to 
demand the abrogation of a settlement, distinctly 
named perpetual, and when, recognizing its inde- 
feasible character, they employ their stupendous 
abilities in discovering how the Zemindars may be 
properly taxed, and how the ryots may be released 
from avoidable suffering." 

The Timee oflndia^ true to its traditions, deals 
more pertinently with the subject, and, after 
asserting that the land of Bengal oucht to pay 
** nearly 18 millions sterling instead of the paltry 4 
which it now pays," points out " another conside- 
ration which impels the demand to have the 
Bengal perpetual settlement brought to the bar of 
publio opinion." 

"We are told that it is a * sacred contract,* a 
* solemn contract;' and the false issue that it is a 
' political contract,* is also brought forward. But, if 
a contract, it is not a one-sided bargain. The Gov- 
ernment of India has kept its part of the contract 
with a purblind literal exactness, to the grievous 
injury of the ryots, and with excessive fiscal 
injustice to the rest of India. It is high time to 
inquire most rigorously how the other parties to 
the contract have fulfilled their portion of its terms. 
The discouraging condition of our finances, the 
irritation caused by special direct taxation, and 
the urgent material needs of the country, all com- 
bine to support the demand for a thorough revision 
of the Cornwallis* Settlement, and an inquisition 
into the manner in which its conditions have been 
ful^lled by those who have absorbed so enormous 
a share of State property." 

The same journal declares in a subsequent 
article that the " revision of the Permanent Settle- 
" ment — is a measure now urgently called for, 
" alike on behalf of the ryots of Bengal and the 
" whole tax-paying public of India." 

The Daily Examiji&r regrets to observe an 
increasing tendency "among Indian politicians to 
underrate the forc6 of Lord Comwallis* engage- 
ment with the landholders of Bengal." 

"No one can doubt that in public there is a 
'higher law' than legal right, or past promise. 
Indeed, if there were not, political revolution would 
be impossible. Yet this * higher law' is a thing 
which cannot properly be discussed or appealed to 
beforehand to justify even the most insignificant 
change. It comes into play at that point where 
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expediency passes into necessity, where the strain 
of the past upon the present becomes intolerable. 
The experience of history shows that it is peoples, 
and not Governments, who execute this higher 
law ; and the proof of its being such lies in the 
fact that the Government is an involuntary instru- 
ment in the matter. Some time or other posterity 
always, and inevitably, does get rid of the engage- 
ments of the past, sometimes suddenly and forci* 
bly, sometimes by composition, sometimes by 
repudiation. There is no argument in favour of 
the Permanent Settlement in its existing form, but 
that of the binding nature of the engagement made 
" by Lord Cornwall is. The question whether we 
Bhould keep that engagement is one that does not 
admit of discussion, for nothing but necessity can 
justify a breach of faith, and the discussion of the 
necessity is a contradiction in terms. Of course, 
there is a distinction between political and physical 
necessity ; but we decline to undertake the task of 
deciding what would constitute a necessity for the 
abolition of the Permanent Settlement. There is 
ample evidence, of a negative character at least, 
that no such necessity exists at present.*' 

The Englishman affirmed very recently that 
Lord Cornwallis* Proclamation placed the Zemin- 
dars " in absolute possession of the land in 
Bengal, on payment of a certain fixed assessment, 
or rental to the State." Property, however, is now 
universally acknowledged to have its duties as 
Well as its privileges, and the writer proceeded to 
warn the Zemindars as follows :— • 

" The Bengal Zemindars, especially those who 
have enjoyed some sort of education, are always 
ready to quote the Permanent Settlement, as if it 
exempted them from the discharge of all duties to 
the State, beyond that of paying what is now a 
ridiculously low tax upon their kmds. They seem 
to forget that they are required to execute all the 
zemindari engagements which were incumbent 
upon their predecessors under the empire of Delhi, 
among which was the obligation to make new 
roads where wanted, and to keep in good repair 
those already in use. Independently of this con- 
sideration, their present cJbstructive conduct is 
fraught with much peril to themselves. It is well 
to be prudent in agitation. Silence, they should 
remember, is golden, and is one of the qualities of 
the wise man. But it is not wise to draw too 
much attention to Lord Cornwallis* blunder, or to 
excite inquiry into their own original position in 
the country. The British Parliament, we would 
warn them, has an unpleasant habit of correcting 
mistakes and rebuking folly. Have they not read 
how that Parliament, by enormous majorities, 
resolved to do away with the Established Church 
in Ireland P Are they not aware that the same 
Parliament is preparing to deal with a very high 
hand with landed property in that country, — a 
question closely anah)gous with that of the Perma- 
nent Settlement in Bengal? Is there any reason 
why the Bengal Zemindars should not be subject to 
the same tribunal, or why they should be excepted 
from Parliamentary suspension and control P" 

The Madras Mail demands, " Can a principle of 
perpetuity be recognized in anything earthly P" 

" Can one generation assume a right to tie up 
property foi^wl time ? Private individuals are not 
allowed to do so. The Thelusson ease showed the 
possibie inoonyeniences of Bach a power, and titio 



power was limited by law to a period sufficient to 
include all interests living at the time. We see no 
reason why the same principle should not be 
equally applicable to Grt>vemments, or why any 
permanent settlement should not be declared liable 
to revision after the decease of aU now Uving interest 
in U:' 

The Mofussilite defends the original granting of 
the Settlement as a defensive measure against the 
perpetual exactions of the East India Company : 

'* The East India Company of merchants, and 
not the Crown of England, it was, which was then 
governing Bengal, and much as may be said in 
fivvour of that Company, what in Lord Comwallia' 
time it mainly insisted on, was large remittances 
— large profits from India I 

"Had Lord Cornwallis been governing the 
country direct for the Crown, its trade open to all 
as at present, no Permanent Settlement of the 
land-rent would have been accorded. That Settle- 
ment, however, is a solemn compact, and, so long 
as the Zemindars remain the public-spirited men 
the majority of them unquestionably are, he who 
proposes to break the settlement practically pro- 
poses to wound the great British Empire." 

It will be observed that there is no attempt in 
these extracts to determine what the nature of the 
settlement really is. The Zemindars* version of 
it is assumed— and by some strange perversity 
always is assumed — to be the correct one. Towards 
the close of the discussion, however, a letter 
appeared in the Englishman with the signature 
8. P. Q. E. liffcinfj the controversy at once out of 
the groove in which it was running. We repro- 
duce it in extenso : — 

" The Bengali ' Magna Charta' is embodied in 
Regulation I., 1793, and the Bengali Zemindu*s 
must stand or fall by that enactment. I take it, 
but it may be erroneously, that Section 7 of that 
Regulation contains every thing that was ever 
promised, or was ever intended to be promised, in 
regard to the non-augmentation of the land assess- 
ment. It runs as follows :— * The Govemor- 

* General in Council trusts that the proprietors of 
' land, sensible of the benefits conferred upon them 
' by the public assessment being fixed for evor» 

* will exert themselves in the cultivation of their 
' lands, under the certainty that they toiU enjoy ea^> 

* cUmvehf the fruits ofthevr own good management 
' and indvsti^, and that no demand will ever be 
' made upon them, or their heirs, or successors, by 
' the present or any future Government, for an 
' augmentation of the public assessment in eon^ 

* sequence of the innprovement of tlheir respeeiive 

* estates.* 

" Nothing can be sinapler or clearer than the 
promise here made. The Zemindar shall be assured 
in the enjoyment of every increase of revenue from, 
his estate which can be shown to have resultecl 
from his own good management and industrVf but if 
the augmentation can be shown to have nad its 
origin in any source not dependent on his otma 
good managem^ent and imdustry, $hen I should say^ 
and I do not see how it can be gainsaid, that the 
Zemindar is as liable as any other section of Her 
Majesty's subjects to be assessed in respect oi the 
gain thereby accruing. For instance, suppose ib 
can be shown that the railway, by passing throvg^ 
or near mi esta^, has increased ito yahie twen^ 
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fold, is it reasonable to affirm that wealth, which 
has been produced entirely, possibly, by the ap- 
plication or capital subscribed by members of the 
community other than the Zemindar who is so 
enormously benefitted, shall not contribute its 
quota to the needs of the State P I am one of those 
who believe it utterly unreasonable. I have not a 
copy of the Regulation by me just now, but I think 
it will be found that ample provision was made, 
either in that enactment or another of about the 
same date, for making the landholders contribute 
towards the maintenance of the villageChowkedars 
and the zemindari daks, so that your surrender is 
by far too generous, when you admit that ' not the 
Slightest allusion is made to cesses leviable in the 
future for the construction of roads, the diffusion 
of education, o%' any other purpose,* Provision 
was also made, or rather it would be more accurate 
to say, the door was left open for making provi- 
sion for the protection of tne ryots, and it is this 
safeguard which has allowed of such legislation as 
Act X of 1859, and I believe the door is so wide 
as to allow of the entire severance of the relations 
now existing between landlord and ryot, to such 
an extent, that is, as to leave the Zemindar in the 
position of a simple recipient of his share of the 
proceeds of the rent, or whatever political 
economists may designate it, or to the position of 
an annuitant on the estate; and that the Govern- 
ment might, if it thought right and proper to do 
BO, receive its own share directly from the ryot ; 
and, if this could be done, what should possibly 
prevent any Government from increasmg the 
nrots* assessment, instead of permitting the 
Silemindar to do it as is done now ? The fact is, 
and here I believe lies the whole injustice of the 
permanent settlement, the Zemindar, as a rule, 
revels in wealth which has been solely produced 
by the good t)ianagemeTnt and industry of his ryots, 
to which he has contributed not a siugle unit of 
labour or of thought." 

The journal in which this letter appears 
apologizes for inserting it, and declares that it would 
have declined the proffered contribution but that 
the writer " is a gentleman of unusual intelligence, 
of unblemished honour, and in all the relations of 
private life upright and estimable."' The only 
contribution that really touches the- gist of the 
inquiiy is declared to be " so illogical, so utterly 
untenable, and withal so dishonest, that it is one 
of the mysteries of the human mind that it 
should ever have recommended itself to a writer 
of such undoubted integrity and worth.'' Whether 
8. P. Q. R. be right or wrong in the interpreta- 
tion which he puts upon the Settlement, the value 
of his letter is the same. It lifts the controversy 
from the ruck it had got into, and suggests that 
we had perhaps better ascertain what the exact 
nature of the Cornwallis Settlement is. We 
remark at the outset that if men's sympathies are 
on the wrong side in this controversy, tney will be 
slow to^understand it. " All intellect is in the first 
place moral" says Carlyle. "It is the heart 
always that sees before the head can see : let us 
know that." This Zemindar controversy is emi- 
Aeatly a controversy of this kind. It is a question 
t>etw^»en the wealthy few and tlie suffering many. 
We find throughout these provinces a body of 
men daiming^ in virtue of the Permanent Settle- 
menty rights m the soil to which the State itsdlf 
makes no pretensions in any part of India. The 
Botioa has grown up and been fostered that the 



Zemindars have become by virtue of it the absolute 

Eroprietorsofthe soil— a claim put forward, as wo 
ave said, by the State itself in no part of India. 
It will be admitted that the Settlement could 
confer no rights upon the Zemindar that were not 
owned by the State. Now two facts are indisput- 
able— ^'fi^, that the Settlement was merely the 
commutation of the State claim ofkhirauj upon 
the land. Whatever that khirauj was, the right 
to exact it was conferred upon the Zemindar, and 
nothing more. The Settlement could confer 
nothing more, for the State owned no more. If, 
then, the Zemindar of to-day claims a right to any- 
thing beyond this khirauj, he must show some 
title to it other than the Settlement. It is 
equally indisputable in the second place that the 
framers of the measure intended that the claim of 
the Zemindar upon the cultivator should be as 
perman^it as the claim of the State upon the 
former. Well, what have we seen from the very 
first, and what do we see to-day ? The Zemindars 
claim to be the absolute owners and landlords of 
the soil — a claim which the State itself prefers in 
no part of the empire. They claim a right to 
enhance their rents at pleasure, and, as a matter of 
fact, have confiscated throughout the greater part 
of these territories all those occupancy rights in 
the land which the Sbate itself so scrupulously 
respects. We are stating no doubttul fact, 
but that which is notorious and admitted on all 
hands. The Zemindars of these provinces claim 
to be the absolute landlords of 40 millions of 
people and 80,000 square miles of territory, their 
tit^e being a settlement which simply assigned 
to them the right to collect the impost known as 
the khirauj. They have so abused the power 
conferred upon them as to have destroyeci over 
the greater part of these provinces those subordi- 
nate rights which are everywhere else respected 
by the State itself, as having existed from time 
immemorial in the country. Lastly, these Zemin- 
dars themselves, in the great majority of oases, 
are a new race, their fortunes being built upon the 
ruin of the original contractors with Lord Corn- 
wallis. Under the peremptory proceedings of our 
Revenue courts in the early years of the settlemenir, 
the men with whom the settlement was made were 
beggared and ousted to be succeeded by the 
present Zemindars, who, as successors to these 
unfortunate men, now prefer these hitherto un* 
heard of claims upon the soil. Tlie enormous 
difficulty of dealing with the question must not 
deter us therefrom. Dealt with it must be, in the 
interests of the vast population of these provinces 
and their descendants, whose well-being for all 
time depends upon our treatment of it. The 
evil fortunately is still but in its infancy, and it 
must be dealt with comprehensively and finally. 
It is to the land here as well as in every other 
province of the empire that we are bound pri- 
marily to look for the expenses of the State. We 
do not advocate a breach of faith with the Zemin- 
dars. A careful study of the question has satisfied 
us that the claims which they prefer will not 
bear examination before a competent tribunal. 
We are satisfied that their claims cannot be 
maintfdned, while they are fatal to the well-being 
of the provinces. Observe this single fact : The 
settlement, it is admitted, has conferred enormous 
wealth upon the Zemindar, and the annual pay- 
ment of the khirauj, it is admitted, does not fall 
upon him but upon the cultivator. And in these 
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circnmstances the Zemindar declares that it is 
breach of faith with him for the State to tax the 
property which has accrued to him under the 
settlement. He declares that the commutation 
of the claim to the khirauj which was made with so 
little skill as to leave the ryot wholly at his mercy, 
has set him free from all liability to income or 
property tax ! These claims affect so vitally the 
people that they must be met decisively. The 
Zemindar of these .provinces, who but a few years 
since bought perhaps at auction an interest in this 
unfortunate Settlement, claims by virtue of it 
immunities which not the most ancient freeholder 
in England would venture to prefer. Has the 
Cornwallis Settlement conferred upon the 
Zemindar the rights and immunities to which he 
lays claim P We are satisfied that it has not. 

We shall not leave this subject without ventur- 
ing one more word upon it. Had a settlement of 
this order been possible in England and become a 
fact tiiere, it would long since have been subjected, 
in the interests of the people, to a jealous scrutiny 
from its very foundations. We cannot divest 
ourselves of the belief that the settlement is null 
and void ab initio. The East India Company, as 
is well known, simply administered these terri- 
tories in trust for the Crown under Act of Parlia- 
ment, and we have a strong belief that the 
settlement would be found upon examination to 
have been ultra vires a measure beyond the 
powers conf^red upon the Cotppany. It would 
oe a happy circumstance for the people of these 
provinces — Zemindars as well as ryots — should 
the fact prove to be so. It is to the true interest 
of no class that the Zemindar's claims should be 
established— and, should the issue of the inquiry 
be that his claims are irrefragable, the future of 
these territories is shrouded in the gloom of an 
irreparable injustice. Should the Zemindar's 
claims be established, aU expenditure upon 'public 
works in the provinces must be permanenUy aban' 
doned, and the task of its improvement be left to a 
body of men who have shown but too conclusively 
that they feel neither interest nor responsibility 
of any kind in the matter. How can the State 
continue to construct from the Imperial treasury 
railways at a cost of £20,000 a mile simply to 
increase ten-fold the value of the lands through 
which they pass, while the owners of this property, 
the only wealthy class in the country, are held to 
be permanently exempted from taxation P 

In a judgment delivered a few weeks ago in 
the High Court of Bombay by Mr. Justice 
Melville, the Judge laid down the rule of English 
law that '* a fi;rant from the Crown is construed 
** most strictly against the grantee and most 
" beneficially for the Crown, so that nothing will 
" pass to the grantee but by clear and express 
" words." In considering the question whether 
the rule that a revenue grant must be construed 
strictly against the grantee is in " accordance 
with justice, equity, and conscience,'* Mr. Melville 
aaidi— 

" I think that it is so in the highest ddgree. 
" In England, the rule doubtless had its origin in 
" the reverence of the Court for the person and 
•* prerogative of the king ; but I prefer to base it 
" on a yet higher principle, and to consider it 
** only in its bearing upon the public good. « No 



" man made the land or trees which naturallr yen 
" grow thereon. They are the original inherit- 
** ance of the whole species.' The king possesses 
** them only as the representative and trustee of 
** the people. He may be vested with power to 
" alienate the property of the people, and there 
" may be circumstances which justify him in 
" doing so. Public services may be rewarded by 
" public gifts. But any such alienation is a loss 
" to the community, and the public good requires 
" that it should be jealously watched and res- 
" tricted. If it has been made, it must stand good 
" even though it be an injury to the community 
" for all time, but it is not to be presumed that it 
** has been made, nor is to be allowed out of any 
" feeling of indulgence for the individual. On the 
** contrary, it should be sternly withheld, unless it 
" has been expressly granted." 

The question— What did the Settlement really 
confer upon the Zemindar P— ought to have been 
argued and authoritatively settled long since. 
Our contemporaries cannot do better than keep 
the question before the public mind and insist 
upon its being once for all settled. — Indian Econo^ 
mist, 10th June 1870. 



ACT OF THE GOVERNMENT OP 
INDIA. 



Act No. X op 1870. 
THE LAND ACQUISITION ACT, 1870. 

An Act for the acquisition of land for public 
purposes and for Companies, 

Whereas it is expedient to consolidate and 

amend the law for the ac- 

Preamble. quisition of land needed 

for public purposes and 

for Companies, and for determining the amount 

of compensation to be made on account of snch 

acquisition ; It is hereby enacted as follows : — 

PART L 

PfiELIMINABT. 

1. This Act may be 
Short title. called " The Land Acqui- 

sition Act, 1870 :" 

Local extent. .^ ^^^^ ^^ ^^""^^^ 

of Sntish India ; 

And it shall come into 
Commencement, fbrce on the first day of 
June 1870. 

2. On and from such day Act No. VI. of 
1857 {for the acquisition of land for public pur- 
poses), Act No. IL of 1861 

Repeal of Acts. (to amend Act No. VL of 
1857;, and Act No. XXIL 
of 1863 (to provide for taking land for works cf 
public utility to be constructed by private persons 
or Companies and for regulating the construction 
and use of works on land so taken) shall he 
repealed. 
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All references made to any of the said Acfa 
in subsequent Acts, orders, or contracts shall be 
read as if made to this Act. 



Interpret a- 
tion clause. 



3. In this Act- 



The expression "land" inclndes benefits to 

arise out of land and things 

"Land." attached to the earth, or 

permanently fastened to 

anything attached to the earth. 

The expression " person interested" includes 

"Pei-sons inter- J^" Persons claming an in- 
i^^ j> teres t m compensation to 

be made on account of the 
acquisition of land under this Act. 

The expression " Collector" means the 
Collector of a district, and 
" Collector." includes a Deputy Com- 

missioner and any officer 
gpecially apnointed by the local Government 
to perform the functions of a Collector under 
this Act : 

The expression " Conrt" moans in the 

Resfulation Provinces, Bri- 

" Court." tish Barmah, and Sindh, 

a principal Civil Court of 

original jnrisdict-on, and in the Non-Regulation 

Pt-ovinces, other than British Burmnhand Sindh, 

the Court of a Commissioner of a Division, 

unless, when the local Government has 
appointed, (as it is hereby empowered to do,) 
either specially for any case, or generally within 
any specified local limits, a Judicial officer to 
perform the functions of a Judge under this 
Act, and then the expression " Court" means 
the Court of such officer : 

The expression " Company" moans a Com- 
pany registered under the 
** Company." Indian Companies' Act^ 1866, 
or formed in pursuance of an 
Act of Parliament, or by Royal Charter or 
Letters Patent ; 

And the following persons shall be deemed 
persons "entitled to act" 

" Entitled to as and to the extent herein- 
act." after provided, (that is to 

say)— 

trustees for other persons beneficially inter- 
csted shall be deemed the persons entitled to 
act with reference to any such case, and that to 
the same extent as the persons beneficially 
iaterosted could have acted if free from disability ; 

a married woman, in cases to which the 
Kngliah law is applicable, shall be deemed the 
person go entitled to act, and, whether of fall 
age or not, to the same extent as if she were 
tinmamed and of full age ; and 



the guardians of minors and the committees 
of lunatics or idiots shall be deemed respective- 
ly the persons so entitled to act, to the same 
extent as the minors, lunatics, or idiots them- 
selves, if free from disability, could have acted. 



PART II. 

Acquisition. 
Freliminai-y Investigation. 
4. Whenever it appears to the local Govern- 
ment that land in any 
Power to enter locality is likely to be 
and survey. needed for any public pur- 

pose, a notification to that 
effect shall be published in the local Gazette, 
and the Collector shall cause public notice of 
I the substance of such notification to be given 
I at convenient places in the said locality. 

Thereupon it shall be lawful for any officer, 
either generally or specially authorized by such 
Government in this behalf, and for his servants 
and workmen, 

to enter npon and survey and take levels of 
any land in such locality ; 

to dig or bore into the sub-soil ; 
to do all other act« necessary to ascertain 
whether the land is adapted for such pui'pose ; 
to set out the boundaries of the land propos- 
ed to be taken and the 
Power to mark intended line of the work 
ont line. (if any) proposed to bo 

made thereon j 

to mark such levels, boundaries, and line by 
placing marks and cutting trenches ; 

and where otherwise the survey cannot be 

completed and the levels 

Power to clear taken, and the boundaries 

land. and line marked, to cut 

down and clean away any 

part of any standing crop, fence, or jungle. 

Provided that no person shall enter into any 
building or upon any 
Previous notice enclosed conrt or garden 
of entry. attached to a dwelling- 

house (unless with the 
consent of the occupier thereof) without pre- 
viously giving such occupier at least seven 
days' notice in writing of his intention to do so. 

5. The officer so authorized shall at the time 

of such entry pay or tender 

Payment for payment for all necessary 

damage. damage to be done as 

aforesaid, and, in case of 

dispute as to the sufficiency of the anqpunt so 

paid or tendered, he shall at once refer the 

dispute to the decision of the Collector, and 

such decision shall bo final. 

4 
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Declaration of intended acquisition. 

6. Subject to the provisions of Part VII. of 
this Act, whenever it ap- 

Declaration that pears to the local Govern- 
land is required for ment that any particular 
a public purpose. land is needed for a public 
purpose or for a Company, 
a declaration shall be made to that effect under 
the signature of a Secretary to such Govern- 
ment^ or of some oflBlcer duly authorized to certify 
its orders : 

Provided that no such declaration shall be 
made unless the compensation to be awarded 
for snch property is to be paid out of public 
revennes, or out of some Municipal Fund, or 
by a Company. 

The declaration shall be published in the 
local Official Gazette, and 
Contents of de- shall state the district or 
claration. other territorial division in 

which the land is situate, 
the purpose for which it is needed, its approxi- 
mate area, and, where a plan shall have been 
made of the land, the place where such plan 
may be inspected. 

The said declaration shall be conclusive 
^ evidence that the land is 

Declaration to be needed for a public pur- 
evidence, pose or for a Company, 
as the case may be ; and, 
after mating snch declaration, the local Govern- 
ment may acquire the land in manner herein- 
after appearing. . 

7. Whenever any land shall have been so 

declared to be needed for 
After declaration, a public purpose, or for a 
Collector to take Company, the local Gov- 
order for acquisi- emment, or some officer 
^on. authorized by the local 

Government in this behalf, 
shall direct the Collector to take order for tKe 
acquisition of the land. 

8. The Collector shall thereupon cause the 

-^ , , , land (unless it has been 

Landtobemarked ^^^ , ^^^^j^^^ ^^^. ^^^^^ 

out and measured, g^ction 4) to be marked 

out. He shall also cause it to be measured, 

and (if no plan has been 

Plan. made thereof) a plan to 

be made of the same. 

9. The Collector shall then cause public 

notice to be given at con- 
Notice to persons venient places on or near 
interested. the land to be taken, stat- 

^ ing that the Government 

intends to take possession of the land, and that 
claims to compensation for all interests in such 
land may bo made to him. 



Such notice shall state the particulars of the 
land so needed and shall 
Contents of notice, require all persons inter- 
ested in the land to appear 
personaUy or by agent before the Collector at 
a time and place therein mentioned, (such time 
not being earlier than fifteen days after the date 
of publication of the notice,) and to state the 
nature of their respective interest* in the land 
and the amount and particulars of their claims 
to compensation for such interests. 

The Collector shall also serve notice to the 

same effect on the occupier 

Notice to occu- (if any) of such laud and 

piers. on all such persons known 

or believed to be interested 

therein, or to be entitled to act for persons so 

interested, as reside, or have agents authorized 

to receive service on their behalf, within the 

Revenue district in which the land is situate. 

In case any person so interested resides 
elsewhere and has no such agent, the notice 
shall be sent to him by post. 

10. The Collector may also require any such 
person to deliver to him a 
Power to require statement containing, so 
statements- as to far as may be practicable, 
names and inter- the name of every other 
ests. person possessing any in- 

terest in the land or any 
part thereof as co-proprietor, sub-proprietor, 
mortgagee, tenant, or otherwise, and of the 
nature of such interest, and of the rents and 
profits (if any) received or receivable on aocounfe 
thereof for the year next preceding the date of 
the statement. 

Every person required to make or deliver a 

•n • ji statement under this sec- 

Persons required ^.^^ ^^ g^^.^^ g ^^^j 

to make statements ^ ^^^^ ^^ ^ j „ 

to be deemed legal- ^^^ to do so wlthii 

ly bound to do so. ^^^ meaning of Sections 

175 and 176 of the Indian Penal Code. 

Inquiry into valine and claims, 

11. On the day so fixed, the Collector shall 

T • • i 1 proceed to inquire sum- 
Inquiry mto value ^^.j ^^^ ^^^ ^^^^^ ^^ 

and amountof com. ^^^ j/^^ ^^ ^ determine 
pensation. ^y^^ amount of compensa- 

tion which in his opinion should be allowed 
therefor, and shall tender 
Tender. such amount to the per- 

sons interested who have 
attended in pursuance of the notice. 

For the purpose of such inquiry, the Collector 
shall have power to sum- 
Power to summon mon and enforce the at- 
witnesses. tendance of witnesses and 

to compel the prodaotion 
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of docaments by the same means and (as &r as 
may be) in the same manner as is provided in 
the case of a Civil Conrt under the Cod© of 
Civil Procedure. 

12. The Collector may, if no claimant attends 

pursuant to the notice, or 

Postponement of if for any other cause he 

inquiry. thinks fif, from time to 

time postpone the inquiry 
to a day to be fixed by him. 

13. In determining the amount of compen- 

sation, the Collector shall 
Matters to be con- take into consideration the 
sidered and matters matter mentioned in See- 
to be neglected. tion 24, and shall not take 

into consideration any of 
the matters mentioned in Section 25. 

Award hy Collector, 

14. If the Collector and the persons interest- 

ed agree as to the amoant 

Award in case of of compensation to be 

agreement as to allowed, the Collector shall 

compensation. make an award under bis 

hand for the same. 

Such award shall be filed in the Collector's 
office and shall be conclu- 
Award to be filed sive evidence, as between 
and to be evidence, the Collector and the per^ 
sons interested, of the 
value of the land and the amount of compensa- 
tion allowed for the same. 

15. When the Col- 
Reference where lector proceeds to make 
no claimant at* the inquiry as aforesaid, 
tends, or if Col- whether on the day origi- 
lector and persons nally fixed for the inquiry 
interested cannot or on the day to which 
agree. it may have been post- 

poned, 

if no claimant attendp, 

or if the Collector considers that farther 
inquiry as to the nature of the claim ought to 
be made by the Court, 

or if any person whom the Collector has 
reason to think interested does not attend, 

or if the Collector is unable to agree with the 
persons interested who have attended in 
pursuance of the notice as to the amount of 
compensation to be allowed, 

or if upon the said inquiry any question 
respecting the title to the land or any rights 
tlM^to or interests therein arise between or 
among two or more persona making conflicting 
daima in respect thereof, 

tbe Collector shall refer the matter to the 
datorniination of the Court iu manner herein- 
after appearing. 



Taking possession. 

1 6. When the Collector has made an award 

under Section 14, or a 

Power to take reference to the Court 

possession. under Section 15, he may 

take possession of the land, 
which shall thereupon vest absolutely in the 
Government free from all incumbtances. 

1 7. In cases of urgency, whenever the local 

Government so directs, the 

Power to take Collector (though no such 

possession in coses reference has been direct- 

of urgency. ed or award made) may, 

on the expiration of fifteen 
days from the publication of the notice men- 
tioned in the first paragraph of Section 9, 
take possession of any waste or arable land 
needed for public purposes or for a Company. 

Such land shall thereupon vest absolutely ia 
the Government free from all incumbrances. 

The Collector shall ofier to the persona 
interested compensation for the standing cropa 
and trees (if any) on sach land ; and, in case 
such ofier is not accepted, the value of such 
crops and trees shall be allowed for in awarding 
compensation for the land under the provisions 
herein contained. 

PART III. ^ 

Reference to Coukt and procedure thebeojj. 

18. In making a reference under Section 
Collector's state* ^^' *^® Collector shall 

ment on reference if^^ % *^^ information 

to Court. ""^ ^^^xP""^^ '"^ "^"^^'^^ 

under his hand — 

(a) the situation and extent of the land 
needed ; 

(h) the names of the persons whom he haa 
reason to think interested in such land ; 

(c) the amount awarded for damages and 
paid or tendered under Sections 5 and 1?, 
or either of them, the amount of compen^ 
sation tendered for the land under Section 
11, or, if no claimant has attended pursu- 
ant to the notice mentioned in Section 9, the 
amount of compensation which the Collector 
is willing to give to the persons interested, and 

(d) the grounds on which the amount of 
compensation was determined. 

19. The Court shall thereupon cause to be 

served on each of the 
Service of notice, persons so named a notice 

requiring him (if he has 
not made a claim under Section 9) to state 
to the Court, on or before a day to be therein 
mentioned, the sum which he claims as com* 
pensation for his interest in the land so needed. 

The Court shall also cause a notice to be 
served on the Collector and each of such 
persona requiring them to appoint on or before 
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a day to be therein mentioned two qualified 
assessors (one to be nominated by the Collec- 
tor and the other by the persons interested) 
for the purpose of aiding the Judge in deter- 
mining the amount of the compensation. 

If no claimant has attended pursuant to the 
notice mentioned in Section 9, the Court 
shall cause to be affixed on some conspicuous 
place on or near the land needed a notice to 
the effect that, if the persons interested in such 
land do not, on or before a day to be therein 
mentioned, appear in Court and state the nature 
of their respective interests in the land and the 
amount and particulai'S of their claims to com- 
pensation, and nominate a qualified assessor, 
the Court will proceed to determine such 
amount. 

20. In case of failure to nominate either of 

sach assessors within the 
Power to appoint time so specified, the Judge 
an assessor. shall himself appoint an 

assessor in his stead. 

21. As soon as the assessors have been 

appointed, the Judge and 
Determination of the assessors shall proceed 
amount. to determine the amount 

of the compensation. 

22. If, before such amount is determined, 
^ any of the assessors dies 

Appointment of or desiresto be discharged, 
new assessor. or refuses, or neglects, or 

becomes incapable to act, 
the party by whom he was appointed may 
appoint some other qualified person to act in 
his place. 

If the assessor so dying, or desiring to be 
discharged, or refusing, or neglecting, or becom- 
ing incapable, were appointed by the Judge, 

or, in the case of an assessor appointed by 
either party, if for the space of seven days after 
notice from the Court for that purpose the party 
who appointed such assessor fails to appoint 
another, 

the Judge shall appoint some other qualified 
person in his stead. 

Every assessor so substituted shall have the 
same powers as were rest- 
Powers of new ed in the foimer assessor at 
assessor. the time of his so dying or 

desiring to be discharged, 
or refusing, or neglecting, or becoming inca- 
pable. 

23. Every proceeding tinder Section 21 

shall take place in 

Proceedings to be open Court, and all per- 

in open Court. sons entitled to practice 

in any Civil Court shall 
be entitled' to appear, plead, and act, or to 
appear and act (as the case may be) in such 
proceeding. 



24. In determining the amount of compen- 
sation to be awarded for 
Matters to be con- laud acquired under this 
sidered in determin- Act, the Judge and as* 
ing compensation. sessors shall take into 
consideration — 

Utf the market- value, at the time of award- 
ing compensation, of such land ; 

2ndly^ the damage (if any) sustained by the 
person interested, at the time of awarding com- 
pensation, by reason of severing such land from 
his other land ; 

3rcZ/^, tlie damage (If any) sustained by the 
person interested, at the time of awarding com- 
pensation, by reason of the acquisition injuri- 
ously affecting his other property, whether 
moveable or immoveable, in any other manner, 
or his earnings ; and 

Athly, if, in consequence of the acquisition, he 
is compelled to change his residence, the reason- 
able expenses (if any) incidental to such change. 

Matters to be ne^- ^^' ^^^ *^® ^^^^^ or 
leldi^ deS: ?«fBsors shall not take 
iS compensation. ^^^^ consideration- 

1 sty the degree of urgency which has led to the 
acquisition \ 

2ndlyy any disinclination of the person inter- 
ested to part with the land acquired ; 

Zrdly^ any damage sustained by him which, if 
caused by a private person, would not render 
such person liable to a suit ; 

^thly^ any damage which, after the time of 
awarding compensation, is likely to be caused 
by, or in oonsequence of, the use to which the 
land acquired will be put -, 

bthly, any increase to the value of the land 
acquired likely to accrue from the use to which 
it will be put when acquired ; 

6thly, any increase to the value of the other 
land of the person interested, likely to accrue 
from the use to which the land acquired will 
be put ; or 

7thlyy any outlay or improvements on such 
land made, commenced, or effected with the 
intention of enhancing the compensation to be 
awarded therefor under this Act. 

26. Where the person interested has made 

a claim to compensation , 

Kules as to pursuant to any notice 

amount of compen- mentioned in Section 9 or 

sation. in Section 19, the amount 

awarded to him shall not 

exceed the amount so claimed, or be less than 

the amount tendered by the Collector undrar 

Section 11. 

tf. Where the person interested has refused to 
make such claim, or has omitted, vrithent 
sufficient reason, (to be allowed by the Judge,) 
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to make such claim, the atnonnt awarded 
may be less than, and shall in no case exceed, 
the amoant so tendered. 

Where the person interested has omitted for 

a sufficient reason (to be allowed by the Judge) 

to make such claim, the amount awarded to 

' him shall nofc be less than, and may exceed, the 

amount so tendered. 

The provisions of this and the two preceding 
sections shall be read to every assessor, in a 
language which he understands, before he 
gives his opinion as to the amount of compen- 
sation to be awarded under this Acb. 

27. The opinion of each assessor shall be 
Record of asses- g^^^^omWy, and shall be 

sors' opinions. f^^'f '"^ "^"^""^ ^^ *^^ 

28. In case of a difference of opinion 

between the Judge and 

Difference o n assessors or any of them 

questions of law* upon a question of law or 

practice or usage having 
the force of law, the opinion of the Judge 
shall prevail, and there shall be no appeal 
therefrom. 

29. In case the Judge and one or both of 
Agreement as to *J« assessors agree as to 

amouatofcompen. *)>« ar?'>* of compensa- 
ftftf ion uouy their decision thereon 



sation. 



shall be final. 



80. In case of difference of opinion between 

the Judge and both of the 

Difference as to assessors as to the amount 

the amoant of com- of compensation, the 4eci- 

pensatiftn. sion of the Judge shall 

prevail, subject to the 
appeal allowed under Section 35. 

81. Every assessor appointed under this 

Act, not being an officer 
Assessors' fees. of Government, shall re- 
ceive such fee for his 
services as the Judge shall direct, provided 
that such fee shall not exceed 500 rupees. 

Such fee shall be deemed to be costs in the 
proceeding. 

32. The costs of all proceedings taken under 

Costs of proceed- Jt''' ?"' !*7 *?'*^?v.*'^*''! 
:«^4^«u*.«u« i^« Court shall, m the first 

^^n^ir^ instance, be paid by the 

ofOoart. Collector. 

83. Where the amount awarded does not 
exceed the sum tendered 

Party to pay costs, by the Collector, the costs 
of all proceedings under 

this Part shall be paid by the person interested. 

Where the amount awarded exceeds the sum 
lo tendered, such costs shall be paid by the 
Oolkctor. 



34. Every award made under this Part shall 

be in writing signed by 
Awards to be in the Judge and the asses- 
writing, sors or assessor concurring 

therein, and shall specify 
the amount awarded under the first clause of 
Section 24 and also the amounts (if any) 
respectively awarded under the second, third, 
and fourth clauses of the same section, together 
with the grounds of awarding each of the said 
amounts. 

It shall also state the amount of costs incur- 

Award to state "^. in the proceedings 

amount of costs. ^""^f "a ^^ y\ 

what persons and in what 

proportions they are to be paid. 

The costs (if any) payable by the person in- 
terested and not deducted 
Recovery o f under Section 42 may be 
costs. recovered as if they were 

costs incurred in a suit, 
and as if the award were the decree therein. 

35. If the Judge differs from both the 

assessors as to the amount 
Appeal from of compensation, he shall 
Judge's decision as pronounce his decision, 
to compensation. and the Collector or the 
person interested ^ the 
case may be) may appeal therefrom to the 
Court of the District Judge, unless the Judge 
whose decision is appealed from is the District 
Judge, or unless the amount which the Judge 
proposes to award exceeds 5,000 rupees, 
in either of which cases the appeal shall lie to 
the High Court. 

Every appeal under this section shall be pre- 
sented within the time and in manner provided 
by the Code of Civil Procedure for regular 
appeals in suits. 

codrotSwip^' .s«- '')'^'''tr% 

, J visions of the Code of 

cedure made ap- civil Procedure- 
plicable. 

(a) as to adding parties, 
(6) as to adjournment, 

(c) as to death, marriage, and bankruptcy 
or insolvency of parties, 

(d) as to summoning witnesses and their' 
attendance, 

(d) as to examination of parties and 
witnesses, 
(/) as to production of documents, and 

(g) as to Commissions to examine absent 
witnesses and to make local inquiriet, 

shall apply, so far as may be, to proceedings 
before the Court, 
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PART IV. 

Apportionment op Compensation. 

37. Where there are several persons in- 

terested, if such persons 
Particulars of agree in the apportion- 
apportionment to ment of the compensation, 
be specified. the pfirfcieulars of such 

apportionment shall be 
specified in the award, and as between such 
persons the award shall be conclusive evidence 
of the -correctness of the apportionment. 

38. Wben the amount of compensation has 

been settled under Section 

Dispute as to ap- 14, if any dispute arises 

poi*tionment. as to the apportionment 

of the same or any part 
thereof, the Collector shall refer suck dispute 
to the decision of the Court. 

39. When the amount of compensation has 

been settled by the Court, 
Determination of and there is any dispute as 
proportions. to the apportionment there- 

of, or when a reference to 
the Court has been made under Section 38, 
the Judge sitting alone shall decide the propor- 
tions in which the pei*8ons interested are entitled 
to share in such amount. 

An appeal shall lie from such decision to 
the High Court, unless the Judge whose 
decision is appealed from is not the District 
Judge, in which case the nppeal shall lie in the 
first instance to the District Judge. 

Every appeal under this section shall be 
presented within the time and in manner 
provided by the Code of Civil Procedure for 
regular appeals in suits. 

PART V. 
Payment. 

40. Payment of the compensation shall be 
T» i. A made by the Collector 
Paymeut of com- ^^„^,„-^ j^ j^e award to 

pensation to whom ^j^^ ^^^^^ ^^^^^ ^^^^.^^ 

™^ or, in the case of an appeal 

under Section 39, according to the decision on 
sucb appeal : 

Provided that nothing herein contained shall 

affect the liability of any 

Proviso. person who may receive 

the whole or any part of 

any compensation awarded under this Act, to 

pay the same to the person lawfully entitled 

thereto. 

41. When the amount of the compensation 

has been settled under 

Payment on mak- Section 14, if the persons 

jng award by Col- interested shall so desire, 

lector. • the Collector shall, on the 

making of the said award, 
pay the amount of such compensation and 
take possession of the land : 



Provided thai), in any case where immediate 
possession is not required, he may allow the 
occnpanta (if any) of the land to remain in 
occupation of the same, upon such terms as ho 
and they may agree on, until possession of the 
land is required. 

42. In addition to the amount of any com- 
pensation awarded under 
Percentage o n Part II. or Park III. of 
market value. this Act, the Collector 

shall, in consideration of 
the compulsory nature of the acquisition, pay 
15 per centum on the market yalne mentioned 
in Section 24. 

When the amount of such compensation is 
Payment with in- ^^ot paid on taking pos- 
^j.^g^ session, the Collector shall 

pay the amount awarded 
and the said percentage with interest on such 
amount and percentage at the rate of six pep 
centum per annum from the time of so taking 
possession : 

Provided that the costs, if any, payable to 
the Collector by the person interested shall be 
deducted from such amount and percentage. 

Provided that, in cases where the decision of 

Time of payment ^^^J^Ti^''i^l^''''A ^}^' 
in appealable cases. ?.»' ,^*';* ^^^ ^^ *^'?' ^^ ^ 
^^ liable to appeal, the Col- 

lector shall not pay the amount of compensation 
or the percentage, or any part thereof, until the 
time for appealing against such decision lias 
expired, and no appeal shall have been pre- 
sented against such decision, or until any such 
appeal shall have been disposed of. 



PART VI. 
Temporary occupation of Land. 

43. Subject to the provisions of Part VII. 

of this Act, wheneyer it 

Temporary occu- appears to the local 

pation of waste or Government that the tem- 

arable land. porary occupation and use 

of any waste or arable 
land are needed for any public purpose, or for 
a Company, the local Government may direct 
the Collector to procure the occupation and 
use of the same for such term as it shall think 
fit, not exceeding three years from the com- 
mencement of such occupation. 

The Collector shall thereupon give notice in 
writing to the persons interested in such land 
of the purpose for which the same is needed, 
and shall, for the occupation and use thereof 
for such term as aforesaid, and for the mate- 
rials (if any) to be taken therefrom, pay to 
them such compensation, either in a gross snm 
of money or by monthly or other periodical 
payments, as shall be agreed upon in writing 
between him and such persons respectively. 
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Id case the Collector and the persona inter- 

Tvir J. ested difiPer as to the 

Difference as to ^^^^- ^f ^he compen- 

compensation. ^^.^^^ ^^^ Collector shall 

refer snch difference for the fiDal order of the 

Court. 

Power to enter 44. On payment of 
and takepossession. snch compensation, 

or on executing such ag^ement, 

or on making a reference under Section]43, 

the Collector may enter upon and take pos- 
session of the land, and use or permit the use 
thereof in accordance with the terms of the 
said notice. 

And on the expiration of the term, the 

Restoration of Z^T^^ fj*" "*''* ."^ 
land taken. tender to the persons in- 

terestea compensation for 
the damage (if any) done to the land and not 
provided for by the agreement, and shall restore 
the land to the persons interested therein : 

Provided that, if the land has become perma- 
nently unfit to be used for the purpose for 
which it was used immediately before the com- 
mencement of such term, and if the persons 
interested shall so require, the local Govern- 
ment shall proceed under this Act to acquire 
the land as if it was needed permanently for a 
public purpose or for a Company, 

45. In* case the Collector and persons in- 
terested differ as to the 

Difference as to condition of the land at 
condition of land, the expiration of the term, 
or as to any matter con- 
nected with the said agreement, the Collector 
shall refer such difference for the final order of 
tho Court, and on such reference, or on a 
reference under Section 43, the Judge sitting 
alone shall decide the difference referred.* * 



PART VII. 

Acquisition of land fob Companies. 

46. Subject to such rules as the Govemor- 

General of India in Council 

Company may be may from time to time pre- 

authorized to enter scribe in this behalf, the 

and survey. local Government may 

authorize any officer of 

any Company desiring to acquire land for its 

nM>se8 to exercise the powers conferred by 
ion 4. 

In every such case Section 4 shall be con- 
strued as if for the words 
Construction of "for such purpose" the 
Sections 4 and 5. words ** for the purposes of 
the Company" were sub- 
stituted, and Section 5 shall be construed as 
if after the words " the officer" the words " of 
tho Company" were'inserted. 



47. The provisions of Section 6 to Section 

45 (both inclusive) shall 

tUonsent of local not be put in force in 

Government to ac- order to acquire land for 

quisition. any Company, unless with 

the previous consent of 

the local Government, and unless the Company 

TT^^^^-i^^ ^ ^ shall have executed the 
ijixecution o t . v • /.. 

agreement hei*emafter 

mentioned. 



agreement. 



48. Such consent shall not be given unless 

the local Government be 
Previous inquiry, satisfied by an inquiry 
held as hereinafter pro- 
vided — 

( 1 .) That such acquisition is needed for the 
construction of some work, and 

(2. ) That such work is likely to prove useful 
to the public. 

Such inquiry shall be held by such officer 
and at such time and place as the local Gfor- 
emment shall appoint. 

Such officer may summon and enforce the 
attendance of witnesses, and compel the pro- 
duction of documents by the same means and, 
as far as possible, in the same manner as is 
provided by the Code of Civil Procedure in the 
case of a Civil Court, 

49. Such officer shall report to the local 

Government the result of 

Agreement with the inquiry, and, if the 
Secretary of State local Government is satis- 
in Council. fied that the proposed 

acquisition is needed for 
the construction of a work, and that such work 
is likely to prove useful to the public, it shall, 
subject to such rules as the Governor- General 
of India in Council may from time to time 
prescribe in this behalf, require the Company 
to enter into an agreement with the Secretary 
of State for India in Council providing to the 
satisfaction of the local Government for the 
following matters, namely :— 

(1.) The payment to Government of the 
cost of the acquisition ; 

(2.) The transfer, on such payment, of the 
land to the Company ; 

(3.) The terms on which the land shalLbe 
held by the Company ; 

(4.) The time within which, and the con- 
ditions on which, the work shall be executed 
and maintained ; and 

(5.) The terms on which the public shall be 
entitled to use the work. 

50. Every such agreement shall, as soon as 

may be after its execution, 

Publication of be published in the Gazette 

agreement. of India and also in the 

local Official Gazette^ and 
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shall thereupon (so far as regards the terms on 
which the pablic shall be entitled to nse the 
work) have the same effect as if it had formed 
part of this Act. 

PART VIIT. 

Miscellaneous. 

51. Service of any notice under this Act 

shall be made by deliver- 

Service of notice, ing or tendering a copy 

thereof signed, in the case 

of a notice under Section 4 by the oflBcer 

therein mentioned, and, in the case of any other 

notice, by or by order of the CoUtctor or the 

Judge. 

Whenever it may be practicable, Ihe service 
of the notice shall be made on the person 
therein named. 

When such person cannot be found, the 
service may be made on any adult male member 
of his family residing with him ; and, if no such 
adult male member can be found, the notice may 
be served by fixing the copy on the outer door 
of the house in which the person therein named 
ordinarily dwells or carries on business. 

62. Whoever wilfully obstructs any person 

^v . .. . in doine any of the acts 

Obstruction to ^^thorized by Section 4 

6nrjrey,&0. ^^ g ^j g ^^ jj, 

FiUmg trench^, f^,,^ g,,^ ^p' ^^^^^^^^ 

i^estroying an - damages, or displaces any 

^^ ®* trench or mark made 

under Section 4, shall, on conviction before a 

Magistrate, be liable to imprisonment for any 

term not exceeding one month, or to fine not 

exceeding 50 rupees, or to both. 

53. If the Collector is opposed or impeded 

in taking possession under 
Magistrate to en- this Act of any land, he 
force surrender. shall, if a Magistrate, en- 

force the surrender of the 
land to himself, and, if not a Magistrate, he 
shall apply to a Magistrate or (within the 
towns of Calcutta, Madras, and Bombay) to the 
Commissioner of Police, and such Magistrate or 
Commissioner (as the case may be) siiall 
enforce the surrender of the land to the Col- 
lector. 

54. Except in the case provided for in Sec- 

tion 44-, nothing in this 

Government not Act shall be taken to com- 

bound to complete pel the Qovwnment to 

acquisition. complete the acquisition of 

any land unless an award 

shall have been made or a reference directed 

under the provisions hereinbefore contained. 

But whenever the Government declines to 

complete any such acqui- 

Compei\8ation sition, the Collector shall 

when acquisition is determine the amount of 

not completed. compensation due for the 

damage (if any) done to 



such land under Section 4 or Section 8 
and not already paid for under Section 5, and 
shall pay such amount to the person injured. 

55. The provisions of this Act shall not be 

put in force for the pur- 
Part of house or pose of acquiring a part 
building not to be only of any house, mann- 
taken. factory, or other building, 

if the owner desire that 
the whole of such house, manufactory, or 
building shall be so acquired. 

56. Where the provisions of this Act are put 

in force for the purpose 

Payment of Col- of acquiring land at the 

lector's charges by cost of any Municipal 

Municipal Body or Fund or of any Company, 

Company. the charges incurred by 

the Collector in such ac- 
quisition shall be defrayed from, or by, snch 
Fund or Company. 

57. No award or agreement made under 
1? I' r w. this Act shall be charge- 
Exemption from ^^^ .^^ stamp-duty, and 

stamp-duty and i • • ^ j 

r ^^ person claimmg under 

any such award or agree- 
ment shall be liable to pay any fee for a copy 
of the same. 

Bar of suits to 58. No suit shall be 
set aside awards brought to set aside an 
under Act. award under this Act. 

And no spit or other proceeding shall be 
commenced or prosecuted 
Limitation of against any person for 
suits for anything anything done in pur- 
done in pursuance suance of this Art with- 
of Act. out giving to such person 

a month's previous notice 
in writing of the intended proceeding and of 
the cause thereof, nor after tender of sufficient 
amends, nor after the expiration of three 
months from the accrual of the cause of snit 
or ofher proceeding. 

59. The local Government shall have power 

to make rules consistent 

Power to make with this Act for the 

rules. ' guidance of officers in all 

matters connected with its 

enforcement, and may from time to time alter 

and add to the rules so made. 

All such rules, alterations, and additions 

shall, when sanctioned by 

Publication of the Governor- General in 

rules. Council, be published in 

tho local Official Gazette^ 

and shall thereupon have the force of law. 

(Signed) WHITLEY STOKES, 
Secy, to the Oouncil of the Govr.-Genl, 
for making Laws and Regulations, 

Re-published by order of His Excellency the 
Governor in Council. 

(Signed) R. S. ELLIS, 

Chief Secretary, 
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FINANCIAL ECONOMY. 



Whatever may be the prevailing notions 
on the great questions of financial economy 
in the Council Chamber of our Imperial 
Government in Bengal, whether steaming 
within the delta of the Ganges, or luxuriat- 
ing among the rhododendrons on the Hima- 
layas, there is now no doubt that British 
doggedness and the mistaken maxim of 
" whatever is is righf^ are the predominant 
principles brought to bear on Indian finance 
in the imposing fabric, which, in lieu of the 
exploded structure in Leadenhall Street, has 
recently been raised on the confines of old 
Broad Sanctuary in historic Westminster, 
We are not surprised that a much over-rated 
Indian statesman like Lord Lawrence, who 
rose to eminence on the hidden laurels of 
his able lieutenants, and under whose disap- 
pointing rule the iniquitous tax on justice 
spread its baleful and poisonous breath 
through the land, should cordially approve 
of the continued imposition of the Income- 
tax and the erection of palatial barracks to 
be paid for by a war-tax when there is no 
war ; but we wonder to find, making every 
allowance for highland hard-headedness in 
the descendant of Macallum Mohr, that an 
English statesman, not trammelled by local 
prejudices, should vindicate the continuance 
of an imposition which he himself acknow- 
ledges to be an imposition, and should even 



advocate its becoming a permanent institu- 
tion of the country, provided it be " kept 
within reasonable limits.^' Our astonish- 
ment and disappointment can only be all 
the greater when the descendant of the 
celebrated Cecil, Lord High Treasurer of 
glorious Elizabeth of England^ calmly views 
our Indian finance as satisfactory on the 
whole, even while he laments its chronio 
defects of uncertainty ; making no demur 
whatever to unjustifiable impositions at a 
time when amateur financiers have at last 
succeeded in blundering through their 
difficulties, and have finally discovered that, 
so far from there being any deficit, there is 
actually a substantial surplus in the Im- 
perial revenues. One would have thought 
that. On the discovery of the real state of 
afiairs, a Oovernmenj;, claiming for itself the 
characteristics of enlightenment, would pro- 
ceed at once to abrogate measures, well 
known to be utterly obnoxious and unjusti- 
fiable, so soon as the unworthy pretext of 
their absolute necessity was ascertained to 
have no longer any foundation. If the 
voice of public opinion had the least 
weight with our rulers, the Income-tax, 
extremely partial in itB application and 
demoralizing in its working, would be 
numbered with the things of the past, and 
taxation of justice would bo reduced to the 
only limits within which it is at all defenci- 
ble, namely, that the suitor should contri- 

1 
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bate his quota to the maintenance of an 
establishment, which it is the first duty of 
every civilized State to maintain for the 
public good, whether the suitor contributes 
any share of the expense or not. This 
would be the course of a truthful and 
honest Government, actuated by purely 
English principles of action ; but we are 
afhdd, taking events as they happen, that 
we must not hope for British ideas "pur et 
simple' being the all-prevailing ingredients 
in Indian Statecraft, We are beginning to 
think that to expect such a state of purity 
of action in India is quite Utopian ; and 
that, just as the bare atmosphere of India, 
with rare and truly honourable exceptions, 
seems to un-English an Englishman, so 
must the conservatism of Mogul avarice 
need infect the dealings of the State with 
its subjects, in no way responsible for the 
alarming but really delusive stages of official 
impecuniosity . Thus, even when, in his long- 
expected Financial Statement, his grace the 
Duke of Argyll announced in the House of 
Lords that the surplus of 1869-70 would 
amount to 14 lacs of rupees, or £140,000 
sterling, he nevertheless declared that '^ he 
could not see why the Income-tax should 
not be a permanent institution in Indian 
finance when kept within reasonable limits.'' 
And this, in spite of the oft-repeated 
remonstrances from independent quarters 
that the tax is highly obnoxious, unequal 
in its incidence, and utterly unsuited to the 
circumstances and people of the country. 
An income-tax, even if it were not so 
unsuited to this country as it really is, could 
only be justified on the ground of absolute 
necessity ; but hero, we have the real ruler 
of this groat empire declaring that ho 
would have it for all time, even although 
there is an actual bond fide surplus, and 
although there are abundant other oppor- 
tunitios-of equalizing income with expendi- 
ture if such be required. What is this but 
trifling with the splendid heritage which 



such men as Olive have created for the 
British Crown, especially at a time when 
the schoolmaster is abroad, and the people 
of the country are beginning to be 
conscious of a people's rights and of 
the fact that there are other European 
powers, besides the English nation, who 
are • competent and anxious to succeed to 
the protectorate of a territory teeming 
with millions and exhaustless in resources. 
And there is a strange inconsistency in 
thus setting at defiance public opinion 
and the wishes of the people; for, 
while the powers that be do not hesitate to 
oppress, with a fearless hand, professional 
and business men and traders who earn 
their bread with the sweat of their brow, 
they shrink from calling on that portion of 
Her Majesty's subjects who sit at home in 
idleness and ease, and are best able out of 
their overflowing in-comings to contribute 
to the maintenance of the State, whose 
very existence is a security for the peaceful 
enjoyment of their immensely increased 
prosperity. The bugbear to support this 
false sentiment is respect for Lord Com- 
wallis' permanent settlement. ''How can 
we," ask Calcutta and Calcutta-influenced 
Home politicians, '' infringe a solemn treaty 
entered into, in our name, with the Taluk- 
dars and Zemindars of Bengal ?" There is 
a fallacy in this proposition; but we, in 
our turn, would ask our rulers, " Do you 
now get credit with the people at large 
for this chivalrous sentiment and pretended 
fidelity to the so-called treaty, as expres- 
sive of the truthfulness of the English 
nation; or do you not think that your 
overscrupulousness is likely to bo attri- 
buted to a sentiment of fear rather than a 
regard for even-handed justice ?"' Is it 
very unreasonable to suppose that some 
such reflections as these are passing in the 
native mind ? " With the Russians treaA* 
ing on your toes on the other side of the 
Himalayas, you do not mind making exac- 
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tlons from peaceful business and professional 
men in the towns ; but you are afraid 
honestly and fairly to call upon the Zemin- 
dars to contribute like other subjects to the 
exigencies of the State, lest these powerful 
landholders might stir up sedition in the 
rural and unsetUed districts of the North, 
and make easy passages for the entrance of 
a dreaded neighbour !'' 

If the British Indian Government desires 
to be esteemed a just, impartial, faithful, 
and withal firm Government, knowing no 
fear on the one hand and knowing no favour 
on the other, the question of the permanent 
settlement of Bengal is a question that 
it should grap and discuss with courage 
and resolution for the great purposes of 
financial economy. It should not shirk this 
great duty which it owes to the millions 
committed to its rule, simply because the 
Zemindars choose to put an interpretation 
on the settlements effected with them, which 
such settlements cannot in reason and 
equity bear. We do not here advert to the 
difficult question, whether the legislation of 
one generation is so adamantine in its effect 
that it must bind with everlasting chains all 
generations to come. We confess that the 
question is so deep that we, for our part, 
hesitate to approach it; but, how great 
soever the depth and difficulty may be, that 
oircmnstance does not relieve our Statesmen 
from the duty of considering it for the good 
of the empire. But it seems to us that the 
exigencies of the day do not require that 
fins great question should be actually dealt 
irith at present. It appears to us to be 
sufficient to deal with the Zemindars of 
Bengal only up to our existing need. If we 
apprehend aright, these landholders claim, 
by virthe of an arrogant assumption of com- 
plete lordship of the soil, absolute immunity 
from all contribution whatever to the exi- 
^tooies of the State, and assert that the 
miserable peishcush fixed by Lord Cornwallis 
being paid by them, they cannot be called 



upon to contribute in any way to funds 
required for public and State purposes. 
Thus they claim entire exemption from any 
income-tax whatever, from any road cess, or 
from any taxation for educational purposes. 
All these burdens are to be borne by the 
general public, while they are to riot in the 
luxuriance of their increased and increasing 
profits, without the shadow of the tax- 
gatherer crossing the threshold of their 
pretentious dwellings. This is veiy tall 
talking, which ought to be put down with a 
firm and vigorous hand, and with action at 
once prompt and decisive. All subjects of 
the realm should understand that the duty 
of contributing to the maintenance and 
efficiency of the State is a duty that lies 
equally on every member of the body politic ; 
and there should be no hesitation in making 
these recalcitrant feudatories know that, 
equally with every other citizen, they must 
bear an income-tax if there is to be an 
income-tax; that, like the landholders of 
the other Presidencies, they must contribute 
funds for maintaining the communications 
of the country, and for elevating their fellow- 
subjects by means of public education. 
What is done in Ryotwar Madras without 
any imputation of breach of faith with the 
cultivator, may be done in the permanently 
settled districts of Bengal, on the principle 
of preserving the division of the land- 
lord's share between the Government 
and the middleman according to the 
improved circumstances of the day. What 
we said in May last we repeat now, that the 
State has a perfect right to raise the assess- 
ment, because the original proportion, 
ascertained on a certain principle of calcu- 
lation according to the market of the 
day, has been disturbed by recent advance- 
ment in the material prosperity of the 
country, which prosperity is not the conse- 
quence of the good management, or indus- 
try, or outlay of the middlemen themselves, 
but is attributable either to direct State 
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intervention, or the increased advantages of 
higher civilization, or the improved markets 
of the world. With growing calls upon the 
State for greater expenditure to meet the 
increasing wants of the age, the State has 
a right to say to these middlemen, '^ When 
we fixed the payments to be made by you 
to our exchequer, we calculated the amount 
so payable on a certain fair proportion of 
the profits of the land between yourselves 
and us ; times have now considerably 
changed, and the proportion is disturbed ; 
we want more money, and you have a larger 
share of profits than we agreed upon ; it is 
nothing but fair that we should restore that 
just proportion according to the actual 
profits now realized from the land.^' 

So long as the Government turn a deaf 
ear to the voice of public opinion, and fail 
to apply the remedy which is not only feasi- 
ble, but which is loudly called for in justice 
both to the people and country, it is simply 
premature to talk of initiating reforms in 
order to introduce the element of self- 
government among the community. While 
Bengal administrators are behind the age, 
we are certainly too fast in Madras to 
suggest self-government, even on such 
partial measures as a Towns' Improvement 
Bill and a Local Funds' Bill. The latter 
especially was conceived in Madras in view 
of the immediate abrogation of the income- 
tax. With the very laudable object of 
relieving the Imperial finances at a period 
of pressure. Lord Napier's Government 
proposed to raise local funds for pur- 
poses of public utility, such as the main- 
tenance of roads and communications, 
and the diffusion of elementary educa- 
tion among the masses. These funds were 
to be administered by local committees 
on the principle of self-government ; but, 
after the principle had been ventilated, a 
change comes over the spirit of the legisla- 
tive dream, the committees are to be reduced 
to the position of respectable dummies, and 



the Collectors are to be the feal adminis- 
trators, albeit that they may avail them- 
selves of the advice and experience of local 
committees I We are glad to see that two 
independent men, supported by a third, 
have manfully come forward to denounce 
this farce. In the plainest language, tiie 
Hon'ble John Bruce Norton and the Hon'ble 
P. Macfadyen, supported by the Hon'ble 
A. F. Brown, declare their opinion that, as 
the proposed committees are to be reduced 
to the merest nominis umhroR, it would be 
far better to discard them altogether, and 
throw the entire working on the Collectors 
of districts ; and, what is still more worthy 
of notice, Mr. Norton at least does not fail 
to point to the real question at issue, 
namely, whether it is fair and proper to 
pass these bills into law at all, in the face 
of a 3i per cent income-tax, the present 
financial system, and the policy of centra- 
lization. We may safely leave the discus- 
sion of this question to the bold and 
experienced mind that has thus grappled 
with it, and content ourselves with pointing 
out that, while Bengal Statesmen are stumb- 
ling over the permanent settlement of 
Lord Comwallis, much may still be done in 
Madras to relieve financial pressure, to pave 
the way for the entire removal of an 
impost that will never but be obnoxious to 
the feelings, and hateful in the ey^, of the 
general public. Discard at once and for 
ever the absurd notion of building palatial 
jails at an enormous expenditure for the 
luxurious comfort of the wretched felons of 
the country. While houQst men live in 
miserable little huts and feed on scanty 
fare, do not be so absurd as to offer a 
tempting premium to evil-minded men to 
long for lofty and airy apartments, • where 
the diet is plentiful and costs the consumer 
nothing. In future structures, reduce the 
dimensions of your princely barracks t» 
decent and habitable quarters; the men 
who won Plassey, and fought the numerous 
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and bloody baUles which added this price- 
less gem to the Crown of England, lived and 
fionrished in plain and inexpensive bnild- 
ings, not caring for ontward ornamenta- 
tion and imposing loftiness and breadth 
of design, so long as they had sufficient 
air to breathe and a comfortable bed on 
which to stretch their wearied limbs. Lop 
off the overgrown excrescences of yonr 
Police establishment, often a carse rather 
than a safeguard to the people, and revert 
to the former system of guarding your 
treasuries by detachments of regular and 
properly trained sepoys. Keep down as 
much as possible the number of your so- 
called Staff Corps Officers who draw their 
pay from the public exchequer and do 
notbing for it in return: this would be 
more statesman-like than to abolish the 
post of an office peon on 7 rupees here, or 
dock a poor clerk of 10 rupees of his small 
pay there. Finally, reduce your Public 
Works agency to a purely professional and 
scientific body for designing, and estimat- 
ing for, requisite undertakings, and 
supervising or executing all the larger and 
more difficult irrigation works, roads, and 
bridges; and give back all the minor 
irrigation and road works of a district to 
the Revenue officers, who will know how 
to avail themselves of the hudimaramutf or 
aconstomed village labour of the country. 
Mach may be done in this way to keep 
expenditure within income, with a margin 
of saving, too, for extraordinary occasions. 
Many men who thoroughly know the 
coantry, especially among our native fellow- 
citizens, are confident that these measures 
of reform are perfectly practicable, without 
in any way jeopardising the efficiency of 
the adoQfinistration. There would then be 
no excuse for an income-tax, and the tax 
on justice could easily be reduced t6 at 
» least reasonable proportions. And while 
oar Qoyemment are employed, as they 
now are, in increasing the resources of the 



State by revising the assessments of the 
country, and, in pursuance of their object, 
will also address themselves to the other 
reforms that are considered to be still open 
to them, the impervious administrators 
of Bengal may be moved by this spirit of 
earnestness to follow the example of the 
sister Presidencies, and thereby afford the 
Imperial Qovernment a full and complete 
opportunity of adopting a wiser system of 
Financial Economy than the extremely 
imperfect one, which accident, the course 
of events, and obstinacy in certain quarters, 
have combined to force upon the empire. 



THE SEVEN PAGODAS— XL 



In our notice, in June last, of Captain 
Garr's edition of the papers contributed by 
different writers on the monolithic temples 
and sculptures known as ^'The Seven 
Pagodas,^^ a few miles to the south of Madras, 
we closed with the learned account contri- 
buted by Dr. Babington, Secretary of the 
Royal Asiatic Society.* We now resume 
our notice of Gaptain Garr's collection with 
the next paper in the series, the joint pro- 
duction of the late Lieutenant Braddock, 
the Rev. W. Taylor, and Sir Walter Elliot, 
the whole being arranged and communicated 
to the Madras Journal of Lite^*atv/re and 
Science by the Rev. G. W. Mahon, Garrison 
Ghaplain, Fort St. George. Mr. Mahon 
introduces this joint contribution with a 
feeling notice of the sudden death of Lieu- 
tenant Braddock, and then proceeds to 
review the researches of , Dr. Babington. 
The majority of the sculptures were not 
considered by Mr. Mahon to be of any 
great antiquity, considering their freshness 
and that the subjects they represented were 
principally derived from the Mahabharata. 
This celebrated poem denotes th^prevalence 
of the Brahminical rather than the Jain reli- 
gion, while the fact that the inscriptions are 
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principally in Sanscrit tends to strengthen 
this opinion. Mr. Mahon, however, referred 
the remains at Salavan Kuppam (two miles 
to the north of the Seven Pagodas), the 
Rathas, and some of the other -sculptures, 
to a much earlier period than the majority 
which we have mentioned. The remainder 
of Mr. Mahon's introductory paper is 
devoted to an interesting catalogue or notice 
of similar works of art in other parts of 
the world, more especially those in Egypt 
and the Western portion of Asia, near 
Beirout, Sinai, Persia, and Bagistan. The 
last-mentioned is supposed to have been 
made by the orders of the gfreat Queen 
Semiramis, who flourished more than eight 
hundred years before the Christian era. 
Lieutenant Braddock's pleasing little paper 
commences in the usual manner of describ- 
ing the pagodas, stones, and sculptures. 
Indeed, on a subject already so threadbare 
as the general outward appearance of these 
same sculptures, it is useless to expect 
much originality ; we must confess, there- 
fore, that we were somewhat glad when we 
were permitted to leave the well-beaten 
track of description to wander awhile in 
the more interesting fields of Hindu mytho- 
logy. Our author gives us various legends 
connected with Ganesa, the " god of 
prudence and policy; the reputed eldest 
son of Siva and Parvati.'' He is repre- 
sented with the head of an elephant, 
as a symbol of his wisdom, and is 
worshipped by the Hindus at the co'm- 
mencement of any business or undertaking. 
This is comparatively a tolerably rational 
account of a heathen deity, but some of 
the succeeding stories are full of the wildest 
absurdities. Passing on from the Ganesa 
temple and its legends. Lieutenant Brad- 
dock gives us a story explanatory of the 
Vdmana Avatdra, or the fifth incarnation of 
Vishnu, a "pictorial illustration of which is* 
to be found in Plate VI of Dr. Babington's 
series. A prince named Mahabah, being 



unduly exalted by prosperity, neglected 
his religious duties, and Vishnu to ptmish 
him appeared in the form of a dwarf, and 
humbly begged the potentate to givo him 
but so much of his dominions as he conld 
cover in three steps. This the prince 
readily granted, only urging him to ask 
some gift more worthy of a great 
monarch. The diminutive brahmin, however, 
expressed himself well content with what 
he had abeady desired. The monarch then 
taking some water in his hand pro- 
ceeded to pour it on the head of the dwarf 
in sign of ratification ; great was his 
amazement to see the insignificant beggf^ 
grow to such dimensions that he filled 
heaven and earth. With two gigantic 
strides he dispossessed the discomfited 
monarch of heaven and earth : he was, 
however, magnanimous, and permited him 
to retain the dominion of a lower sphere 
called Patala, said to be inhabited by 
serpents. Mr. Braddock relates many more 
interesting legends, and, in fact, tells ns 
more of the mythological bearing of the 
sculptures than any previous writer; but 
we should extend our notice of the Seven 
Pagodas to an abnormal length, did we 
attempt to linger longer on this part of tiie 
subject. A small etching of the Bathas 
shows that Lieutenant Braddock understood 
how to use his pen in more ways than one, 
for, though the touches are few, they are 
well executed, and convey an idea of 
freedom and power often wanting in more 
elaborately finished drawings. To this 
paper are appended some remarks by the 
Rev. William Taylor. First, adverting to 
the name of the spot, Mr. Taylor seema 
to incline to the opinion that it was 
Mamallapuram, and that it was possibly- 
founded by some junior offshoot of the 
Malla chieftains of the Telugu country. 
As to the probable age of the sculptures 
Mr. Taylor argues that it cannot be 8o 
great as some authors imagined. He 
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assigns three reasons as the grounds of 
this helief ;— firsts that the subjects of the 
scniptnres were drawn from the poem 
called Mahabharata, and the language 
employed was Sanscrit, both circumstances 
pointing to a Brahminical origin ; second^ 
beforo the time of Kulotfcunga Chola and 
his son Adondai, who appears to have lived 
abont the seventh century of our era, the 
trsu^t of country between the Palar and 
Pennair, extending to the ghauts, was inha* 
bited by a semi-civilized race of Jains ; it 
was in the times of Adondai that the Brah* 
mins from the north began to colonize this 
district, and later than this Yellore was 
founded by a chieftain of the Malla family ; 
firom all this Mr. Taylor was led to refer 
the founding of Mamallapuram to some 
other chieftain of this family ; third, the 
inscriptions, notwithstanding their exposed 
position, are too fresh and legible to point 
to a remote origin, none having been 
found legible in any part of India of a 
woll-asoertained date older than the tenth 
century. Indeed, Mr. Taylor hesitates to 
assign to them an age greater than from 
three to five hundred years. As to the 
origin of the place and its sculptures, Mr. 
Taylor appears to think they may be attri- 
buted to some conqueror from Kamataka desa 
pr<^r ; that the place first colonized by an 
inferior clan was afterwards overwhelmed 
by the conquerors Elrishna-raya and 
Achyuta-raya of Vijayanagram . Mr. Taylor 
doses his remarks by some strictures on the 
results of Dr. Babington^^ labours. We are 
not at all prepared to choose between our 
differing philosophers, but at the same time 
think that Mr. Taylor might have given us 
some more lucid explanation of his reasons 
for dissenting from the (pinions of Dr. 
Babington than he has done. 

In his short supplemental paper Sir Walter 
Slliot speaks of some sculptures and inscrip- 
tions at Saluvan Kuppam, and furnishes 



some copies and also translations of these 
inscriptions. The fifth paper of the series 
is also contributed by Sir Walter Elliot, 
having first appeared in the Madras Journal 
of Literature and Science, Having com- 
mented on the historical bearing of the 
inscriptions. Sir Walter comes to the follow- 
ing conclusions— ^r«^, that the era of the 
oldest Tamil inscriptions may be referred to 
the latter part of the eleventh century, and 
the inscription on the rock at Saluvan 
Kuppam to the beginning of the twelfth 
century; second, that, at the time tlieso 
inscriptions were made, the Saiva creed 
had given place to the more recent Vaish- 
nava faith; and third, that Mamallapuram 
had another name, t. e., Jananthapuram. 

The sixth and last pt^er is one that 
afforded us most genuine pleasure in its 
perusal. Its author, C. Qubbins, Esq., 
B. C. S., seems to have brought to his task 
a philosophical mind, classical knowledge, 
and a real interest in his work. This paper 
is taken from the Journal of the Asiatic 
Society of Bengal, Vol. XXII, 1853. One 
of the peculiarities of the locality that seems 
to have struck Mr. Gubbins was the curious 
character of the rocks themselves, and the 
facility with which they split into great 
blocks with an apparently plane surface. 
In a very interesting note, the editor hero 
mentions the long celebrated excellence of 
Indian steel, which he thinks may have even 
been employed by the ancient Egyptians for 
their famous architectures. He further 
states that '^Quintus Curtius informs us 
that Porus presented Alexander with a 
quantity of steel as one of the most accept- 
able and valuable gifts India could offer." 
The editor, too, as well as Mr. Gubbins, 
remarks on the peculiarity of this same 
granite, which splits spontaneously in a con- 
centric manner. Thus, says he, was formed 
the globular mass of rock, popmlarly sup- 
posed to be a ball of butter petrified by 
Krishna, the god of milkmaids. Thus, too, 
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may have been caused the strange fissare in 
the monolith pagoda described by Mr. 
Chambers in the first of these papers and 
referred by him to an earthquake. This 
same peculiarity of the granite will account 
for the appearance of ruined domes present- 
ed by the rocks and boulders around the 
Seven Pagodas ; the outer surface peeling oflF 
in a conchoidal manner under the influence 
of the weather and sea-air, leaving the 
remainder rounded and dome-like. Mr. 
Gubbins, in mentioning the general resem- 
blance borne by the Seven Pagodas to 
ElloraandElephanta, points out one singular 
point of similarity. In both cases the artists 
have left their work unfinished as though 
suddenly diverted from it, or as if it had been 
undertaken mainly to afford them temporary 
employment, and was then oast aside 
unfinished when the necessity for it ceased. 
A fact which greatly supports this general 
resemblance is the recurrence at Ellora 
and Mahabalipuram of an emaciated figure 
apparently beseeching aid from some one 
in authority. We cannot but think that 
Mr. Gubbins' explanation of these strange 
figures is at least reasonable. He supposes 
that during one of the dreadful famines, 
which frequently recur in India, some chief 
wishing to help, without pauperisdng, his 
people, set them to execute these enormous 
public works to gain a livelihood. This, 
too, would account for their unfinished con- 
dition; for, when the scarcity and famine 
passed away, the people would naturally 
revert to their ordinary occupations, and 
the vast designs commenced would be left 
unfinished. Another possible explanation 
suggested by Mr. Gubbins is that a body 
of artificers, driven from their northern 
home by the cruelty or caprice of their 
ruler, sought refuge in this solitary spot, 
and there worked till recalled by the 
altered conduct of their natural sovereign. 
Another explanation of the unfinished state 
of the sculptures, temples, &c., is the pos- 



sibly sudden death of the prince who 
designed the buildings and employed the 
workmen. Mr. Gubbins proceeds to des- 
cribe the monoliths, sculptures, &c. ; but, as 
we have gone over that ground before, it 
is needless to follow him step by step. We 
must not, however, omit to notice the clos- 
ing portion of the paper, where the writer 
expresses his belief in the very great anti- 
quity of the Seven Pagodas. In this, it 
will be seen that he entirely differs from 
the Rev. W. Taylor. He thinks it was pro- 
bably the entrepot of eastern and western 
commerce in far off classical day6 ; when^ 
he says, on the authoriiy of Gibbon, fleets 
used to come once a year, borne along by 
the breezes of the western monsoon from 
Myas Hormas, an Egyptian port on the 
Red Sea, to some part of Southern India. 
At that time in the year, the ports of the 
Western Coast were unsafe, andXI!eylon had 
no towns of any importance or commerce, so 
Mr. Gubbins suggests that Mahabalipuram 
may have been the emporium. In support 
of this theory, he states that a short dis- 
tance inland he found many ancient fonnda- 
tions, sufficient to prove the place to have 
been once large and flourishing. Again, 
he even* broaches the idea that the salt 
marsh at present south of, and behind, 
the ruins, was formerly a part of the estuary 
which still exists half way between Sadras 
and the Seven Pagodas. If we are not 
mistaken, Mr. Gubbins refers to the estuary 
or backwater at Covelong. It formed a 
harbour which, he thinks, might have been 
deep enough, and safe enough, for the 
vessels of ancient times ; and at that part 
the coast is not dangerous, the only reef 
being a small one off Tripalore. From all 
this, Mr. Gubbins supposes that '^Maha- 
balipuram was. a place of considerable com- 
mercial resort in olden days, and perhaps 
was one of the chief ports of Southern 
India — ^very probably the Maleaurpha of 
Ptolemy .'" 
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In the appendix we find the Sthala 
purana or local legend of Mahabalipuram, 
with its translation. Then follows a descrip- 
tion in Telngu by Kavali Lakshmaya, 
Written in 1803, with its translation. This 
unpretending paper, we quite agree with 
the editor in thinking, useful and interest- 
ing. Kavali Lakshmaya confines himself 
simply to description, and does not indulge 
in any theories or explanations. He merely 
describes the temples, &c., and states what 
he believes each sculpture to represent. 
This paper is followed by copies and trans- 
lations of some of the inscriptions; and 
the editor ends his labours with an excel- 
lent index, by the aid of which all the 
subjects mentioned in the book may be 
readily referred to. We cannot refrain, in 
concluding our notice of the Seven Pagodas, 
from expressing our regret and disappoint- 
■'ment that the editor of this interesting 
descriptive compilation has not appended 
some remarks of his own on the papers we 
have been reading, which, from his careful 
study of the subject, he must be well able to 
do. We give him full credit for having 
rescued these valuable papers from oblivion, 
and for presenting them to the public in a 
pleasing and durable form. But we are 
sure that the value of his pains-taking 
labours would have been greatly increased, 
had he not only, to use a legal figure, mar- 
shalled his witnesses, but also summed up 
his evidence to a jury of his readers. He 
has left the public, as it were, in the position 
of a jury before whom several witnesses 
have told their varying tales, and the 
haranguing counsel has suddenly closed his 
brief, or the learned Judge has cut short his 
charge, without pointing out what are the 
essential and undeniable truths evolved, 
and what is mere verbiage, fringe, and orna- 
ment, that may well be cut away, in order 
to form an accurate judgment upon the 
whole of the evidence before them. At 
the same time we are deeply indebted to 



Captain Carr for his valuable labours, and 
we take our leave of the Seven Pagodas with 
very pleasant recollections of the interest 
we have felt in following the sulyect. 



HIGH COURT— MADRAS. 



Innes and Collett, J. J. 

Division of produce — Mirassidars and Poyakames 
— Injunction — Evidence — Final hearing. 

In a suit hy certain Mirassidars to oust their poya^' 
harry tenants on their failure to divide produce^ 
the Civil Judge was of opinion that, as defend- 
ants had for more than a year submitted to an 
order of the Court passed on a prayer to restrain 
the defendants hy an injunction from carrying 
off the produce, they could not afterwards 
adduce evidence to gainsay plaintiffs' right to 
share produce or his title to the tabids. 

Held that, thou^gh plaintiffs could rest their case 
on tJio evidence recorded hy the Court in the 
proceedings on the first motion for an injunction^ 
the defe7idants were not precluded from adduc- 
ing further evidence at the final hearing of the 
suit. Suit remanded, 

R. As. Nos. 3, 5, and 6 of 1869. 

Ponnappa Naicken and three others v. Ekam- 

bara Iyer j Mootoo Naik and four others v. 

Tirukkam Iyer ; and Veerasawmy Naik 

and three others v, Veerasawmy Iyer. 

TuREE original suits (Nos, 22, 23, and 24 of 
1865) were brought in the Civil Court of 
Chingleput by Ekarabara Ijer, Tirukkam Iyer, 
and Veerasawmy Iyer, against twenty-eight 
defendants. The three plaintiffs were the 
Mirassidars of the village of Navalur, of which 
they severally held a one-third pungu (or share). 
The defendants were, they alleged, the poya* 
karries who cultivated the village for them 
under certain conditions. The plaintiffs sued 
to recover possession of their mirassi lands, 
also for the m^l varum, contingent charges, 
common merah, <feo., derived from the produce 
of the lands, which produce the defendants 
had improperly and forcibly carried away, 
without having made a division as they were 
bound to do by their agreements. Plaintiffs 
further claimed the mesne profits of the lands 
from the date of their plaints to i^e date of 
the injunction issued by the Civil Court in 
October 1867 regarding these lands. The 
defendants in their reply admitted that plain* 
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tifffl were the Mirassidars, and that they (defend- 
tiuts) and their ancestors had held the lands 
under them as pojakarrles; Defendants did 
not deny having carried off the harvest as 
alleged by plaintiffs ; but they did deny having 
made any agreement to cultivate the mirassi 
lands of the plaintiffs, and to divide their pro- 
fits with them. They denied plaintiffs* right to 
oust them from possession of the lands; 
they asserted that the right of occupancy 
belonged exclusively to them, and added that 
plaintiffs' valuation of the crops they had car- 
ried off was excessive. The plaintiffs pleaded 
that it was not necessary for thera to adduce 
any fresh, evidence as to the agreement on the 
defendants* part to cultivate the lands. In the 
order of the Civil Court of Chingleputin January 
1867 (upon Miscellaneous Petitions 533, 534 
and 535 of 1866, and in Onginal Suits 22, 23, 
and 24 of 1865) it was distinctly recorded that 
the agreement to pay m^lvaxum on plaintiffs* 
land had been proved, and the breach of that 
contract by the defendants had been admitted. 
Tho Court then (January 1867) granted an 
injunction restraining the defendants from 
touching the crop at that time on the land 
until they had furnished Rupees 1,000 as secu- 
rity for the produce. This order was complied 
with, and the injunction removed. On the 
23rd September in the same year the same 
ijhreo plaintiffs presented Miscellaneous Petitions 
602, 603, and 604 of 1867, applying for fi^h 
security for the coming year, or for a renewed 
injunction to restrain defendants. The facts of 
the case were again gone into. The defendants 
did not impugn the accuracy of the Court's 
former orders ; but they simply declined to 
furnish any security, whereupon the injunc- 
tion prayed for by plaintiffs was granted on the 
16tli October 1867. Mr. Whiteside, the Civil 
Judge, was of opinion that, as the defendants 
had so long submitted to these orders of the 
Court without any objection or appeal what- 
soever, it was now too late for them to retract 
thoir admissions, placed on the record more than 
a year before, or to deny their agreement and 
the breach of it. They could not after so long 
a time propose to cite oral evidence to r^but 
the allegations contained in the plaint^ the 
truth of which they had once, through their 
val^eels, deliberately admitted. As to the 
right of plaintiffs to oust defendants, the 
Judge held that it was a point of law not 
requiring proof by witnesses. He found that 
defendants had agreed to cultivate plaintiffs* 
lands on certain terms for Fusly 1274. This 
contract was, in fact, a lease of the lands to 
defendants of a temporary character. As no 
time was specified, it must be regarded as a 
lease for one year only, and the plaintiffs had 
the righf>' to resume the lands and eject the 

defendants. Mr. Whiteside, therefore, declared 

the injunction of the Court, dated 16th October 



1867, to be permanent, and prohibited defend* 
ants from interfering with the lands in ques- 
tion. Defendants were also to pay to the 
plaintiffs two*thirds of the sura claimed as the 
value of the crops carried off with propor- 
tionate costs. The Court ftirther awarded to 
plaintiffs the mesne profits^ valued at the rate 
above specified, from the date of the plaints to 
the date of the delivery of the lands to plain* 
tiffs under the renewed injunction of the Court. 
From this decision the defendants appealed to 
the High Court, inter allay that the statement 
made in the judgment about the alleged admis^ 
sion by tho defendants* vakeels of the first and 
second points was not based upon any written 
document ; that the decision passed on a sum- 
mary proceeding in regard to security for the 
mesne profits in a suit before disposed of could 
not be one determining the propHetary right 
between the parties, and the failure to appeal 
from such decision could not affect the cause of 
the defendants ; that it was admitted by the 
plaintiffs that these defendants had long enjoyed 
the litigated land from a time anterior to Fusly 
1274 ; and that the villi^e under litigation 
was enjoyed paswigur (jointly) and not pungtu 
(shares). Mayne for appellants, Sloan for res- 
pondents. 

The High Court delivered the following 

Judgment : — Ist November 1869. 

We think that these cases have not been 
satisfactorily disposed of by the Civil Court. 
The plaintiff in each case was, of coui*se, at 
liberty to rest his case on the evidence already 
recorded in the proceedings held by the Court 
on the first motion for an injunction, but the 
defendants should not have been precluded 
from adducing at the final hearing any further 
evidence if so advised. On this ground we 
must reverse the decrees of the Civil Court, 
and remand the suits for investigation upon 
the merits. Each party will be at liberty to 
produce further evidence on all recorded issues. 
The costs hitherto incurred in this and the lower 
Court will be costs in the suits. 



Scotland, C. J., and Collett, J. 

Stf'it for enforcing pultahs — Possesion — Potoers 
of Collector under Regulation VII of 1828 — 
Act Vni of 1865. 

In a suit for enfoieing acceptance of puUdhs^ 
defendants set up title in a third party. The 
Head Assistant Oollector dismissed tlie suii ai 
first ; huty upon the order of the OoUecior^ he 
revised his judgment ; and, considering 1k» 
plaintiffs to he in legal possession, he decreed as 
sued for, T/^e CicU Judge reveised this judg^* 
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ment on the ground that the plamtiffs were not 
in legal possession, and that the Head Assistant 
had no power to revise his judgment in the 
maimer he did. 
Held that, as the plaintiffs were in possession 
under processes of the ordinary Civil Courts, 
they had a locus standi for suing to enforce 
acceptance of puttahs ; that, as Section 76 of 
Act VIIl of 1865 enacts that no judgment of 
a Collectoi' shall he open to revision except by 
appeal to the Zillah Court, and that a Head 
Assistant or Subordinate Collector comes within 
iJie definition of " Collector," tJie judgment of 
a Head Assistant cannot he revised except by 
appeal to the Zillah Judge ; and thai the second 
judgment of the Head Assistant cannot be 
viewed as a review of his former judgment, 
because the power of review under Section 58 
applies only to ex parte decrees, 

8. As, 207 and 209 of 1869. 

Rajaram Lala v. C, Yelakakca ; and Rajaram 
Lala V, Kalyappan. 

The latter of these two cases (upon whicli 
the former one depended) was first heard by the 
Acting Head Assistant Collector of Salem, 
Mr. Woodroffe, in July 1867. The plaintiffs, as 
holders of the Valyambat Jaghire, sued to force 
the defendant to accept from them a puttah for 
certain land situated in the village of Valyambat, 
and at that time in his possession. The defend- 
ant pleaded that plaintiffs were not competent 
to give him a puttah ; that he already held one 
from Sitarama Lala ; and that he had paid rent 
to Sitarama Lala since Fusly 1271. It appeared 
that this Sitarama Lala was the registered 
holder of the jaghire, and that the present 
plaintiffs had obtained possession of it for a 
term of years by a razinamah, and a precept 
based on it emanating from the Court of the 
Principal Sndr Ameen, hence the defendant's 
contention that plaintiffs were incompetent to 
grant him a puttah. Mr. Woodroffe passed an 
order which was, however, annulled by the 
Collector, who directed him to re-investigate 
the case and revise his decision. In September 
1868 the Head Assistant passed his revised 
order, in which he directed the defendant to 
accept the puttah from, and to exchange a 
macbilka with, the plaintiffs. From this order 
ttje defendant appealed to the Civil Court of 
Salem. Mr. Chamier, the then Civil Judge, 
vas of opinion that the first question was 
whether the Head Assistant had any power 
to revise 'his judgment. The Collector's 
Ijder was based on Clause 3, Section 8, 
ttegttlation VH of 1828, under which Col- 



lectors had power to control the proceed- 
ings of Subordinate and Assistant Collec- 
tors, but it was to be considered whether 
that power was continued to them under 
Madras Act VIII of 1865. It was evidently 
the intention of the legislature to establish a 
class of Courts possessing independent juris- 
diction invested with summary powers of pix)- 
cedure and able to afford immediate relief in 
all disputes between landlords and tenants. 
It seemed to Mr. Chamier that under Section 1 
of the Act every officer who, for the time 
being, was authorized to exercise the powers 
of a Collector, had jurisdiction and could' give 
effect to its provisions, and that Section 76 
provided that " in proceedings under this Act 
no judgment of a Collector and no order 
passed by him after decree and relating to 
execution thereof should be open to revision 
otherwise than by appeal to the Zillah Court, 
except as allowed in Section 58." Mr. Chamier 
thought that this applied to the present case, 
and that the decision of the Head Assistant, 
should not have been revised by order of the Col- 
lector. In consequence great delay had taken 
place in the disposal of this suit and of others 
dependent on it ; had the appeal been direct to 
the Zillah Court, the case would have been 
disposed of before the end of 1867. The next 
question was whether the plaintiffs were in a 
position to force defendant to accept the puttah. 
Mr. Chamier was of opinion that plaintiffs 
were not in legal possession : to the institution 
of the suit in the Court of the Principal Sudr 
Ameen there was no objection, as it was an 
ordinary action for debt, and there was no 
objection to the parties compromising the suit 
in any manner they pleased; but, when the 
plaintiffs moved the Court to enforce the terms 
of the razinamah and give them possession of 
the whole jaghire, the provisions of Section 3, 
Regulation IV of 1831, and Regulation XXUI 
of 1838, deprived the Court of jurisdiction in 
the matter. Had Sitarama Lala, the defendant 
in that suit, voluntarily admitted the plaintiffs 
into possession in pursuance of the razinamah, 
the case would be different. As it was, Mr. 
Chamier did not think they had obtained 
possession by legal means, and, therefore, they 
could not compel defendant to accept the 
puttah. The Civil Judge, therefore, reversed 
the decision of the Revenue Court, and dis- 
missed the plaintiffs' suit. From this decision 
the defendant appealed to the High Court. 
Si-inavassa Charry for appellant ; Rama Row 
for respondent. 

The Hijgh Court delivered the following 

Judgment : — 15ih December 1S69. 

In this case the plaintiffs are the actual 
possessors of the Valyambat Jaghins, and, as 
such, brought a suit before the Head Assistant 
Collector, under the Madras Rent Act VIII of 
1865, to compel the defendant to accept a 
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ptittab and to execnte a muobilka for the land 
OGcnpied by bim, being part of the plaintiflfa* 
jagbire. Tbe Head Assistant Collector on 2nd 
July 1867 dismissed tbe suit ; but tbe Collector, 
exercising his general powers of revision under 
Section 3, Regulation VII of 1828, on the 31st 
August 1868, by a letter, set aside the Head 
Assistant Collector's decifiion, and directed bim 
to re-investigate the case upon the merits. 
The Head Assistant Collector accordingly 
re-beard tbe case, and, finding that the puttah 
tendered was a proper one, decreed that tbe 
defendant should accept the same and execute 
a mucbilka in exchange. The defendant then 
appealed to the Civil Court ; and the late Civil 
Judge reversed .the decision of the Head 
Assistant Collector, and dismissed the suit on 
tbe ground (first) that the Collector had no 
power to interfere with the Head Assistant 
Collector's decision, and the latter no power 
to review bis former decision, and (secondly) 
that tbe plain tifis were not in legal posses- 
sion of the jagbire. As to the second ground 
of objection, we are of opinion that the 
view of the late Civil Judge was erroneous. 
Tbe plaintiffs were in actual possession of the 
jagbire, and obtained such possession under the 
process of tbe ordinary Civil Courts, which is 
Btill in force ; and we are clearly of opinion 
that a rightful possession of this nature would 
give a good locus standi in the Revenue Court, 
such as to justify and require the Collector to 
proceed to compel the tenants occupying lands 
to accept proper puttalis for the same. It is 
sufficient to found the jurisdiction of the Col- 
lector that the plaintiff is the landlord in peace- 
able possession, and proved prima facie to be 
clothed with the legal right to the rents of 
the estate ; and we see no ground for supposing 
that the legislature intended that it should be 
open to the tenant to set up against such a 
plaintiff tbe title of a third party out of posses- 
sion, a course which is not reasonably required 
for the protection of the tenant's interests, and 
would be likely to result in much fraud. 

The other ground of objection taken by the 
Civil Court is, we think, well founded. Sec- 
tion 3 of Regulation VII of 1828 is left 
unrepealed by Madras Act VIII of 1865, and 
Clause 3 of the section gives to tbe Collector 
the fullest powers of control and revision over 
the proceedings of his subordinates. But Sec- 
tion 76 of Madras Act VIII of 1865 enacts 
that, in proceedings under the Act, no judg- 
ment of a Collector shall be open to revision 
otherwise than by appeal to the Zillah Court ; 
and, applying to the term " Collector" the 
definition of it given in Section 1 of the Act, 
thus includes the judgment of a Head Assist- 
ant or otjier subordinate Collector. It prohi- 
bits, therefore, the judgment of a Head Assist- 
ant Collector being revised otherwise than 
by an appeal to the Civil Court. To this 



extent the powers given by tbe Regulation 
appear to be restricted by tbe words of Sec- 
tion 76 of the Act ; and, as we roust suppose 
that tbe provisions of tbe Regulation were 
present to tbe mind of the legislature when 
framing the Act, the term " revision" seems 
to have been purposely used with reference 
to the general powers of control and revision 
given by tbe Regulation ; for we need scarcely 
add that those general powers, save as thus 
expressly restricted, still remain in full force, 
and it would not be difficult to suggest bow 
they might be applied in a variety of ways to 
tbe proceedings of subordinate Collectors under 
this very Act. 

The question remains whether, though tbe 
Collector bad no power to revise and set 
aside the judgment of tbe Head Assistant 
Collector, the subsequent judgment of the 
Head Assistant may not be regarded as a 
review of bis former judgment. Section 76 
contains an exception as to the revision of 
a judgment in favour of cases within Sec- 
tion 58 of the Act ; but that section is 
limited to judgments in default or ex parte y 
and would, therefore, not include the present 
case. Ordinarily, where a Court has pa.ssed 
judgment in a suit, it has not tbe power to 
review and alter its first judgment upon the 
merits, unless such power has been expressly 
conferred upon the Court. As observed in the 
judgment reported in IV. Madras High Court 
Reports, 253, Madras Act VIII of 1865 lays 
down all the procedure to be observed in a suit 
before a Collector ; and, with the exception of 
Section 58, there is no provision enabling a 
Collector to review bis judgment, and the 
restrictive words of Section 76 itself are wide 
enough to include a prohibition of a review of 
judgment otherwise than under Section 58. 

For these reasons wc confirm the decree of the 
lower Appellate Court and dismiss this speoial 
appeal with costs. 



Special Appeal No. 207 of 1869. 
This cstse is precisely similar to Special 
Appeal No. 209 of 1869, and, for the reasons 
given in our judgment in that case, this speoml 
appeal will be dismi3sed with costs. 
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HIGH COURT— CALCUTTA. 



Glover, J., and Hobhottsb, Sir C. P., Ba/ii-, J. 

The Collector of Bogra (defendant) v. Dwarkanath 
Biswas and another (plaintiffs).* 

Eegvlation V of 1799, Section b—Regulaiion V of 
1827, Section 3 — Collector — Administrator — 
Tenant— Act X of 1859. 

Under the provisions of Regulation V of 1799, Sec- 
tion 6, and Eegulation V of 1827, Section 3, the 
Collector took charge of a sub-tenvnre as adminis' 
b'otor of a deceased person to whom the suh-tenure 
belonged. 

Held, the Collector was in no sense the tenant of 
the superior landlord, and consequently no suit 
would lie against him under Act X of 1859 /(w* 
rent alleged to he due in respect of the sub-tenure. 
Baboo Anukul Chandra MooJeerjee for appellant. 

Baboos Bhairab Chandra Banerjee and Nalit 
Chandra Sein for respondents. 

The judgment of the Court was delivered by 

HoBHOUSE, J. — Tlie facts of this case are very 
simple. One Peari Mohan, the proprietor of a 
certain tenure, died intestate. His property came 
under the jurisdiction of the Civil Court under 
the provisions of Regulation V of 1799 and 
Regulation Y of 1827. Under the provisions of 
Section 5, Kegulation V of 1799, and Section 3 
of Regulation V of 1827, the Collector of the 
district was appointed to take charge of the estate. 
It became then the Collector's duty to take the 
management of it as directed in the Regulations 
quoted. He did take and hold that management 
from August 1864 (Bhadra 1271) up to May 1868 
(Jaishta 1275). During that period he collected 
the assets of the estate, and held them in his 
possession. 45 rupees of those assets, it is 
found by the Court below, he appropriated to the 
payment of Government revenue due from the 
estate, and the balance of the assets he paid into 
Court under the followhig circumstances. 

A certain person got a decree against the estate 
of Peari Mohan. In execution of that decree the 
decree-holder attached the assets of the estate in 
the hands of the Collector under orders of the 
Coart having jurisdiction to execute the decree. 
The Collector paid over the assets into Court in 
satisfaction of the decree, less the sum of 45 
rupees whichl have mentioned above. 

Under these circumstances the plaintiff now 
comes into Court and avers that he is the superior 
landlord of the tenure which belonged to Peari 
Mohan, and that certain rents are due to him for 
that tenure from the years 1268 to 1273, (1861 to 
1866,) and he claims to recover those rents from 
the Collector on the averment that the Collector, 

• Special AppeaJs, Noa. 555 and 775, of 1869, from 
the decrees of the Judge of Rajshahye, dated the 29th 
Dgte naber 1868, reversing and modifying the decrees of 
tfia Deputy Collector of that district, dated the 30th 
Iwe 1868. 



standing in the place of Peari Mohan, is his 
tenant and is liable for the said arrears. 

The suit is instituted under the provisions of Act 
X of 1859. It is quite clear that, if any such suit 
could lie under the provisions of the said Act, 
it would, as it is admitted by the pleader for the 
respondent, lie only for the rents due from and 
after the year 1271 (1864). But further, it seems 
to us that the Collector in this instance cannot, in 
any sense, be said to have been the tenant of the 
plaintiff; and that as there was no jurisdiction in 
the Revenue Courts, norconseouently in the lower 
Appellate Court, to enteitain tnis suit at all. By 
the provisions of Section 5, Regulation V of 1799, 
the Court, in the case of a person dying intestate, 
is authorized to appoint au administrator for the 
due care and management of such estate, and such 
administrator is to give a full and just account 
of all receipts and disbursements during the 
period of administration. By the provisions of 
this section the Courts were formerly entitled to 
appoint any person to be the administrator in 
question ; but by Section 3, Regulation V of 1 827, 
the power given to the Courts by the previous 
Regulation was so far modified, that it was declared 
that the Collector of land revenue should be the 
person to be appointed the administrator in ques- 
tion. When, therefore, in this instance the Col- 
lector of land revenue was appointed to be the 
administrator to the estate of Peari Mohan, it is 
obvious that he was simply an administrator 
responsible as such to give an account of his 
receipts and disbursements, and nothing more. 
The words of the Act imply exactly this and no 
more, and it would be manifestly and obviously 
unjust to expect anything more. 

The Judge below considers that the Collector is 
in part liable, because, as he puts it, " having 
knowledge at the time that the Zemindar's rent 
was due," (ho should perhaps on the evidence 
rather have said " claimed,") " the Collector ought 
" not, in his opinion, to have remitted all the 
" moneys belonging to the estate to the Civil 
" Court, but should have reserved enough to meet 
" the Zemindar's claim for rent." Tne Judge 
remarks that the fact of the Collector's reply to 
the Principal Sudr Ameen shows that he did 
keep back a sum of 45 rupees for Government 
revenue, afid the Judge thinks that it was 
equally his duty to have kept back a certain other 
amount to meet the Zemindar's claim for rent. 
The answer to this seems to be that when the 
Collector, who after all was nothing more than the 
administrator, was directed by the Civil Court to 
pay in the moneys he had collected on account of 
that estate, his duty would rather seem to have 
been to pay in the whole he had collected and to 
have reserved nothing. No inference, therefore, 
we think can be drawn from the fact that the 
Collector kept back a certain sum of money, which 
perhaps in duty and strictness he ought not to 
have kept back at all. But, whether that is so or 
not, the fact remains that the Collector could not, 
in our opinion in this instance, be said to be in any 
sense the tenant of the plaintiff, the Zemindar; 
and, this being so, whether or not that Zemindar 
has any other remedy against the Collector, it 
remains at least that he has not the remedy which 
he has endeavoured in this suit to follow out. 

"We reverse the judgment of the lower Appel- 
late Court and affirm the judgment of the nrst 
Court, dismissing the plaintiff's suit. 
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It is admitted by the pleaders iu Special Appeal 
No. 775 of 1869 that this case must follow the 
decision given in Special Appeal No. 555 of 1869. 
This appeal No. 775 must be dismissed, and with 
costs ; but, as the objection now taken before us in 
Special Appeal No. 555 was not taken before, we 
think that m this last-named special appeal each 

farty must bear his own costs iu all the Courts. — 
Sth February 1870,— Bengal Law Eeporti, Vol IV, 
PaHXXin. 



NoBjcAN, J., Opficuting Ohief Justice, 
Ajo) Loch, J. 

Bonwari Lai Roy (plaintiflT) v. Mahima Chandra 
Knuall and others (defendants).* 

Limitation — Landlord and tenant — PcUni lease — 
Eeceipt of rent — Notice. 

A, a Hindu, died leaving hie widow, B, and his 
mothei', 0. B adopted D. C granted a paini 
puttah to E of certain prope^^y belonging to the 
estate of A, Dw*ing the minority of D, B received 
the rent fivm E ; and afterwards D, on attaining 
majority, realized rent from E by suits under 
Act X of 1859. Twelve years after attaining 
majority D sued for ca^icellation of the patni 
lease and for obtaining hhas ' possession of the 
propeHy, Held tJuU the suit was not barred; 
the receipt of rent was no confirmation of the 
patni lease, it only created the relation of land- 
lord and tenant Held also that the 'plaintiff 
was not entitled to hhas possession before the rela- 
tionship of landlord and tenant was legally deter- 
mined by a reasonable notice, 

Semble— 5mc^ notice should expire at the end of the 
year, 

Baboos Srinath Das and Bhagahutti Chamn 
Ghose for appellant. 

Baboos Dabendra Narayan Bose and Mahini 
Mohan Boy for respondents. 

The judgment of the Court was delivered by 
NoKMAN, J. — This is a suit for certain property 
to which the plaintiff* alleges he is entitled as 
having descended to him from Graur Sundar, by 
whose widow he was adopted. The plaintiff 
alleges that the property remained in the pos- 
session of his adoptive mother, Brajeswari, till the 
year 1273 (1866) with his permission, and that at 
the end of 1273 (1866) he went to take possession, 
but the defendant would not allow him to do so. 
He, therefore, sues, praying that khas possession 
may be given to him, and that an alleged patni 
puttah may h€ declared to be invalid. He also asks 
for wasilat. 

The facts of the case are shortly these. Gaur 
Sundar died in 1240 (1833) leaving a widow, 

• Special Appeal, No. 1,627, of 1869, from a decree of 
the Subordinate Jadge of Bajshahye, dated the 12th 
April 1860, reversing a decree of the Officiating Sadr 
Ameen of Pabxus dated the Slst Angost 1867. 



Brajeswari, and his mother, Hemlatta Chowdbrain. 
Brajeswari in 1252 (1845) adopted the plaintiff, 
who obtained his minority in 1262 ; or, in other 
words, in 1855. The present suit was brought in 
1867, twelve years, or nearly twelve years, after 
plaintiff obtained his majority. The first point 
made in favour of the defendant is that the suit 
is barred by limitation. 

Now, though the patni puttah purports to have 
been granted by Hemlatta Chowdbrain, the mother 
of (Jaur Sundar, who, from the findings of the 
lower Courts, seems to have had no interest in 
the property, the rent was for manv years paid by 
the defendant to Brajeswari, and in the years 
1257, 1258, 1259, and 1260 (1850, 1851, 1852, and 
1853) Brajeswari appears to have realized the rent 
from the defendant after the institution of pro- 
ceedings under Begulation VIII of 1819. Prom 
the year 1262, (1855,) when the plaintiff obtained 
his majority, to the present time, the rent has 
been reaUzed by proceedings under Act X of 1859 ; 
and the substantial question before us has been 
whether, under those circumstances, we can infer 
that Brajeswari, or the plaintiff, Bunwari Lai Boy, 
confirmed the patni puttah granted bv Hemlatta 
Chowdbrain, or whether the right of tne plaintiff 
to sue to declare the patni invalid is now barred 
by limitation. 

After much consideration of the subject we 
have come to the conclusion that the suit to declare 
the patni puttah invalid is not barred. 

The patni puttah, or supposed patni puttah, (for 
I may observe that no evidence has been given by 
the defendant as to its having been really executed 
by Hemlatta Chowdbrain,) is one granted by a 
person who had no title to the estate, and nnder 
whom the plaintiff does not in any way claim. 
The defendant has a lease by a person, not only 
who had no right to grant it, but who had no 
interest in the property, and was a stranger to it. 
Brajeswari, the person to whom the land belonged, 
received the rents year by year. It is true that, 
particularly after the adoption of the son, she 
gave receipts which treat tne rent as the rent of 
propertjr held in patni, and that she took proceed- 
mgs as if there was a valid and subsisting patni 
under which she was entitled to receive the rent. 
It appears to us, however, that these receipts and 
these proceedings are merely evidence of the exist- 
ence of a patni ; but, when the facts are examined 
and it turns out that there is no patni at all, thai, 
in fact^ the relation of Zemindar and Patnidar does 
not exist, it comes to no more than this, that 
there is evidence which, if nncontradicted, might 
have led to the inference that the relation of 
Zemindar and Patnidar existed between the parties, 
but when the facts are ascertained we find that 
such is not the case. There is nothing to show 
that the defendant was induced in any way to alter 
his position or in any way prejndic^ by acting^ 
upon anv belief founded on the incorrect state- 
ments or Brajeswari, as expressed in some of the 
receipts for rent. There is no reason, therefore^ 
why as against Bn^eswari or the now plaintiff wtt 
should presume the existence of that which had 
no existence, namely, a valid patni lease. What* 
then, was the position of the defendant and 
Banwari Lai Boy, when represented by Bn^esvaii 
during his minority P It was simply thia. Tlift 
defencMnt was a person paying r^t to Bnjetwu^ 
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the relation of landlord and tenant existed between 
them, and none other. On Bunwari Lai Boy 
coming of age he had a right to sue and became 
of capacity to sae to obtain a declaration that 
the patni pattah was invalid, but the patni puttah 
acquired no validity because he did not sue to set 
it aside. The relation of the parties continued 
exactly the same as it was during the plaintiff's 
minority. The defendant was a person paying 
rent, and Bunwaii Lai Boy was a person receiving 
it. There was nothing which could be, or was, 
confirmed by any act or commission of Bunwari. 
The patni puttah which was invalid at the beginning 
remained invalid down to the commencement of 
the suit, and it appears to us that, in respect of so 
Inuch of the prayer of the plaint as prays that the 
patni puttah may be declared to bo invalid, we may 
make a declaration that the patni having been 
granted b^ a person who had no interest in the 
estate is invalid and in no way binding upon the 
plaintiff^ Bunwari Lai Boy. 

The next question is whether the plaintiff is 
entitled to obtain a decree for the actual possession 
of the property and mesne profits. As I have 
said, the legal relation of the parties was that of 
landlord and tenant; and, if a tenant is legally in 
possession paying rent, whether he is in possession 
aa aryot or as the holder of an intermediate tenure, 
we think that that right of possession, which 
exists as long as the relationship of landlord and 
tenant continues, must be legally determined 
before it is competent to the landlord to bring a 
suit for possession. If a landlord sues for posses- 
sion, he is bound to prove that he was entitled to 
actual possession before the time of the institution 
of the suit. 

Baboo Srinath Das admits that there are many 
decisions in which a rule of this kind has been 
laid down as regards ryots. It is easy to show that 
that principle applies also to the cases of interme- 
diate tenures. In the case of a ryot, if the land- 
lord could maintain a suit for possession in the 
middle of a ^ear and suddenly determine a tenancy 
without notice, ho might sweep off the fruits of 
the ryot's labour and expenses for the whole year. 
So again, in the case of an intermediate tenure, 
if the landlord could come upon the land or sud- 
denly turn out the tenant, he might do so imme- 
diately before the period for collecting the kists 
of rent which such tenant was collecting from 
his ryots, and thus deprive the tenant of the 
profits to which he was looking to reimburse 
himself for the expenses to which he had been 
put in paying his own rent, kist by kist, 
throughout the year. He could turn out his 
servants without notice and remove his books 
ootof his cutcherry without giving him time to 
deposit them in a place of proper custody, and 
BO oanse him the greatest inconvenience. The 
tenant mi^ht have made advances for the improve- 
ment of the estate ; by determining his tenancy 
-withoat notice the landlord might deprive him of 
tb^ power to recoup himself fbr such advances. 
"We think that tiie principle which applies to the 
caase of ryots applies also to the case of middlemen, 
aJid that the latter cannot be turned out by the 
Zemindar without a reasonable notice, notice 
whieh we are disposed to think should expire at 
t^ tmd of the year. This suit was brought with- 
omb noticoi and, therefore, the plainiiffi in so lur as 



he asks for possession and wasilat, is not entitled 
to a decree. 

As the plaintiff does not succeed upon this point, 
which is an essential part of this case, and as, from 
the peculiar character of the dealings between 
himself and his mother, ryots who had held under 
what they may have supposed to be valid leases 
must have been put to considerable difficulties in 
knowing what tneir rights were, we think that 
the plaintiff should not get his costs of this suit. 
Each party will bear his own costs in all the Courts. 
-^th March 1870.— Idem. 



HIGH COURT— N. W. PROVINCES. 



(^Appellate Side.) 

Morgan, C. J., and Ross, J. 

Lease from occupying ryot — Bight of Zemindar-^ 

Thefa^t that a person holds under an unexpired 
lease granted by a mere occupancy ryoty against 
whom a deci'ee of ejectment Jias been obtained^ 
is of no avail to enable such person to support 
his possession as against the Zemindar, 

Such a lease cotdd confer no rights on the lessee 
which would avail against the lessor's Zemindar, 

8. A. No. 834 of 1869. 
Jafree Begum, (appellant,) v, Hossein Zaman 
Khan^ (respondent). 
This vras a special appeal from the decree of 
Mr. J. A. Piinsep, Officiating Judge of Furruck- 
abad, in Appeal Suit No. 147 of 1869. 

Bishumber Nath, Fun^eed-ood-Deen, and SumeS' 
oollah for the appellant, the defendant. 

Pearey Mohun and Abinash Chunder for the 
respondent, the plaintiff. 

This was a suit for the possession of land, 
the Court of first instance decreeing the claim, 
and the lower Appellate Court confirming the 
decree, the question at issue being whether 
the Zemindar has the right to dispossess atenant, 
who has obtained a lease of his land for a term 
from a ryot with the right of occupancy, after 
the right-of-occupancy ryot has himself lost his 
holding on failure to pay his rent. 

The Court delivered the following judg- 
ment : — 

The lease from Kishna, who was merely a 
ryot having a right of occupancy, could confer 
no rights on the plaintiff which would avail 
against Kishna's Zemindar, Nawab Jafree Begum. 
If the latter had recognized the lease by receiv- 
ing rent from the plaintiff or by other recogni- 
tion, the case might have been otherwise, but 
nothing of this sort has been shown.^ A decree 
of dec^ent has been obtaaned against Eisbna 
by nis Zemindar, and has been ezecntedi and 
t£«el7 ttie rigbt; c^ ocenpaiuv has been d^" 



\ 



Digitized by 



Google 



244 



THE REVENUE REGISTER 



[August 15, 1870. 



iroyed. The lessee can stand in no higher 
position than his lessor, and the latter conld 
give to his lessee no right which could preju- 
dice the Zemindar. The judgments of both Courts 
regard the defendant as bound by the lease; 
but this view cannot be supported ; we must 
reverse the judgments. The case will be remand- 
ed to the lower Appellate Court for trial. If 
from any other circumstances the plaintiff's 
ejectment is shown to be illegal, due weight 
may be given to such circumstances. But we 
are of opinion that the fact that he held under 
an unexpired lease, this lease having been gi-aut- 
ed by a mere occupancy ryot agamst whom a 
decree for ejectment had been obtained, is of no 
avail to enable him to support his possession. 

The costs of this appeal will be costs in the 
cause, and will be disposed of by the lower 
Appellate Court.— -lO^/i January 1870.— i\r. W. 
Provinces High Court Reports, Vol. II, Fart I. 



SELECT JUDGMENTS OF THE 
MADRAS SUDR UDALUT. 



Scott and Geeenway, J. J. 

Suit for land held under deed of gift^Title-deed 
— Non-productionr^ 

Where A and B sued to recover certain malguzari 
lands which they alleged they had held under 
the Oamatic Oovemment on a deed of gift, a^d 
that and D had dispossessed tJiem of these 
lands — 

Held that A and B*s parol evidence was insuf- 
ficient and, unsatisfactory ; that they professed 
to have lost their title-deed^ and then wisJied to 
produce it when the case was nearly done ; hut 
that its production at that stage of the pro- 
ceedings could not he allowed. 
No. 9 of 1811. 

This suit was instituted in the Zillah Court 
of Trichinopoly for the recovery of malgu- 
zari land, in the village of Mooloogoody, 
alleged to be unjustly withheld, and the 
amonnt- value of the annual produce of the land 
was claimed as damages. 

The Zillah Court gfave judgment in favour of 
the plaintiffs. The defendants appealed there- 
from to the Provincial Court for the Southern 
Division, and that Court reversed the decision 
of the Zillah Courts adjudging the plaintiffs in 
the Zillah Court to pay all costs of suit. 

On appeal to the Sudr Court they observed 



that the decree of the Zillah Court was 
grounded on an admission made in the plead- 
ings on the part of the defendants, that the 
plaintiff*', in the time of the Carnatic Govern- 
ment, had included the village of Mooloogoody 
in their Danum, and it was thence inferred that 
the •defendants had from that period cultivated 
the lands under the titles of Swami Bhogum, 
Waihovoolawady, and Yearoovooravalavadyy and 
not under any other anthority. The defendants, 
therefore, having dispossessed the plaintiffs of 
the land in question, and, in contravention of 
Regulations XXX and XXXII of 1802, having 
cultivated it without exchanging either puttah 
or niuchilkas, were declared to be responsible 
for the restitution of the land and the amount 
of damages claimed. 

The Provincial Court, on the other hand, 
were of opinion that, as the original defendants 
were in actual possession of the land at the 
time when the suit was instituted in the Zillah 
Court, they ought not to have been ousted 
unless the other party had produced the doou« 
ment, usually deemed requisite to establish a 
right of possession, and had also satisfactorily 
proved the act of usurpation by the original 
defendants. They were of opinion that the 
original plaintiffs had failed in both these points, 
and that, therefore, they could not be considered 
entitled to be put in possession of lauds to 
which they could not legally prove their claim. 

That the defendants were in actual possession 
of the lands in dispute at the time when the 
cause of action arose was, the Sudr Court 
thought, evident from the admission made by the 
plaintiffs in their petition to the Zillah Court> as 
well as in other parts of the pleadings filed on 
their behalf. It appeared clearly that the cause 
of action arose in the attempt of the plaintiffs 
to plough lands, of which the defendants 
claimed the proprietary right, and had actually 
enjoyed for some time at least the right of 
cultivation. The statement of the case made 
by the plaintiffs showed that it was not usual 
for them to plough the lands in dispute, and 
their attempt to dispossess the defendants could 
be legally justified only by establishing a 
superior title. 

The question for consideration, therefore, was 
whether the plaintiffs had estabhshed a superior 
title to the lands in dispute. The parol evidence 
which they adduced was altogether unsatisfac- 
tory, and the documents which they filed, 
liamely, a puttah granted by the Collector a 
few months only before the cause of action 
arose and a cadjan purporting to be a swami 
bhogum chit executed by one of the defendants 
to one of the plaintiffs and another person, were, 
in the opinion of the Court, quite insufficient 
to establish the claim which the plaintiffis 
advanced. 

In the Zillah Court the plaintifis stated that 
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ibej bad lost the Dannapnttrnm, or deed of 
gift, oa which they grounded their claim to 
the village of Mooloogoodj ; but, in their reply 
filed in this Court, they mentioned the recovery 
of this instrument, and they prayed the Court 
to receive it with other documents. Under 
any circumstances, the production of documents 
at a time when the proceedings were nearly 
brought to a conclusion, and the weak psurts of 
the case had been fully disclosed, must be 
looked upon with suspicion ; but in this 
case, wherein the appellant so completely failed 
to show any title to the lands in dispute or to 
establish any circumstance from which such 
title might be inferred, the Court were of opi- 
nion that the admission of the documents in 
question at this stage of the proceedings 
would be unjustifiable. If the plaintiffs had 
ever held a Dannaputtrum for the lands, or if 
they had ever enjoyed the proprietary right of 
those lands, the absence of all collateral proof 
to those points was scarcely to be conceived. 
It was proper to remark that no explanation 
waa afforded of the time when, the place where, 
or the manner in which, the Dannaputtrum 
was recovered, and no satisfactory reason was 
assigned for not filing the other documents in 
the Zillah Court. 

The Court, therefore, confirmed the decree of 
the Provincial Court, and dismissed the appeal, 
the appellants paying all costs. — VoL J., jp, 43. 



Scott, Greenway, and Stratton, J. J. 

Pagoda — Swamii hhogum — Orant of relief not 
sought — De novo suit^ 

Plaintiffs sited to recover halcmce of Swami 
hhogum due to a pagoda. Defendants pleaded 
that the mirass of the lands did not vest in 
pagoda^ hut in tlimnselves ; that they and 
Chvemmeni jointly made an allowance to the 
pagoda^ hut that Government suhsequently with- 
drew its share. Zillah Court dismissed suit on 
failure of proof; Provincial Oourt adjudged 
the mirass to vest in pagoda, and ordered the 
lands to he restored, 

Hbld th€U Provineidl Oourt had misunderstood 
object of Buit^ and liad granted a relief not 
sought; that the suit m/tist, therefore, he dis' 
misiedf hut plaintiffs could commence a suj^ 
de novo. 

No. 11 of 1812. 
This suit was instituted in the Zillah Court 
of Trichinopoly for the recovery of certain 
p»ddy-grain claimed as balance due on account 



of sioami hhogum, for nunja mirassi lands 
belonging to a pagoda. 

On the part of the plaintiffs it was alleged 
that the ancestors of the defendants held the 
cultivation of the lands in question, on condi- 
tion of paying swami hhog^im at the rate 
of 3 cuUums and 7 marcals of paddy per 
purray chay ; that the swami hhogum was 
fully and regularly delivered for fifty-threo 
years, up to the year 1796 inclusive; but that 
from that year the defendants had delivered 
only 2 cuUums and 2 marcals per chay of 
the stipulated swami hhogum. The object of 
the suit, therefore, was to recover the balance 
accruing from this short delivery for ten years, 
from 1797 to 1806. 

On the part of five of the defendants it 
was alleged that the mirassi right to the lands 
in question was not vested in the pagoda ; 
that they had never delivered paddy for the 
use of the pagoda at the rate of 3 cullums 
and 7 marcals per chay, but that an allow- 
ance to that extent was made for its mainte- 
nance by the Government and the inhabit- 
ants conjointly; that in the year 1796 the 
Government discontinued its share of the 
allowance in question, but as the pagoda 
belonged to the village, the defendants agreed 
to allot for its support a quantity of paddy, 
at the rate of 2 cullums and 2 marcals per 
chay, from the cultivator's share of the produce. 
The remaining two defendants denied that 
the mirassi right of the lands was vested 
in the pagoda, but they acknowledged that 
they had agreed to deliver paddy for the use of 
the pagoda, at the rate .of 3 cullums and 
7 marcals per purray chay; and that this 
allowance was continued to the year 1796, 
when it was reduced in consequence of a dis- 
pute in the village. 

The Zillah Court dismissed the suit with 
costs, on the ground that the plaintiffs had failed 
to prove that the defendants held the lands 
under an agreement to pay swami hhogum; 
that the village belonged to the pagq^a, or that 
a swami hhogum was payable from the lands at 
the rate of 3 cullums and 7 marcals per chay. 

3 
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One of the plaintifis died while the suit was 
pending in the Zillah Conrt. The other plain- 
tiffs, dissatisfied with the decision of the Zillah 
Judge, appealed therefrom to the Provincial 
Conrt for the Southern Division, who reversed 
the decision of the Zillah Court, and, adjudging 
the village to be a mirassi belonging to the 
pagoda, they ordered the restoration to the said 
church of the nunja lands appertaining thereto, 
being 96 chays, and the payment of the balance 
of paddy claimed by the original plaintiffs. 

From this decision the respondents in the 
Provincial Court, with the exception of two, 
appealed to the Court of Sudr Udalut, who 
considered the Provincial Court to have mis- 
understood the object for which the suit was 
instituted. The plaintiff did not claim to be 
put in possession of the lands ; their claim was 
limited to the recovery of a balance stated to 
be due, on an alleged swami hhogum agreement, 
under which possession of the lands was held 
by the defendants. Their object was to enforce 
the full performance of this agreement. The 
Provincial Court, therefore, were clearly not 
warranted in awarding to the appellants in that 
Court possession of the lands, inasmuch as 
possession was not claimed by them. The 
question at issue before the Provincial Court, 
as it had been before the Zillah Court, was 
simply whether the appellants were entitled 
to a swami hhogum from the land at the rate 
of 3 cullums and 7 marcals of paddy per jpuiray 
cliay. 

Considering, as it was presumed the Provin- 
cial Court did consider, that the appellants 
claimed to be put in possession of the lands, 
they should have rejected the claim on the 
ground that the amount of the annual produce 
was not specified as prescribed by Section 3, 
Regulation III of 1802. If they had pursued 
this course they would have avoided the irre- 
gularity of decreeing away property, the value 
of which was not in proof before them ; and, 
after they had ordered the execution of their 
decree, they would not have had to institute 
an inquirj^ for the purpose of ascertaining 
whether or not an appeal from it could lie to 
the Court of Sndr Udalut. It was scarcely 



necessary to add that, aa the amount of the 
annual produce of the land was not specified, 
the institution fee prescribed by Regulation V 
of 1808 could not have been paid ; and that, 
as the vakeels* fees were calculated only on the 
value of the paddy claimed by the original 
plaintiffs with the amount of damages for one 
year, the pleaders employed in this cause did 
not receive the prescribed fees on the value 
adjudged by the decree. 

But the decree, inasmuch as it regarded the 
fees of the pleaders, was erroneous in another 
respect. The paddy claimed was valued by the 
appellants at Rupees 1,813 and Cash 75 ; and 
the amount adjudged on the value by the 
decree was Rupees 1,722, Fanams 5, and Cash 
30. On the amount thus disallowed the fees of 
the pleaders should have been paid by the 
appellants. 

While, on the one hand, the original plain- 
tiffs had failed to establish clearly their right 
to a swami bhogumy at the rate of 3 cullums 
and 7 marcals of paddy per chaij^ the 
evidence for the defendants, on the other 
hand, was not altogether consistent with the 
plea upon which the claim of the plaintiffs was 
resisted, namely, that the mirassi right of the 
lands was vested in them, the defendants, 
and not in the pagoda. The defendants, for 
instance, contended that the mirassi right of 
the lands being vested in them, their allow- 
ance of 2 cullums and 2 marcals of paddy per 
chay, for the maintenance of the pagoda, was 
a mere charitable contribution, and not obliga- 
tory upon them; whereas, from the evidence 
of their witnesses, it appeared that it was 
exacted from them as a swami hhogum, which 
they were bound to deliver, and, if this were 
the case, it was to be inferred that the pro- 
prietary right of the lands was not vested in 
them. 

The ground upon which the claim was 
resisted by the defendants obviously rendered 
it necessary to ascertain, in the first place, 
where the proprietary right of the lands was 
vested ; but, for the determination of this ques- 
tion, if it had been legally before the Conrt, 
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the evidence upon the record appeared altogether 
insufficient. 

It farther appeared to the Sudr Udalut that, 
if the qnestion of proprietary right were 
decided ; if the defendants had admitted it to 
be vested in the pagoda, and contended that 
they were liable to the payment of a swami 
hhoguniy at the rate of 2 cnllnms and 2 
marcals only, instead of 8 cnllnms and 7 
marcals as claimed by the plaintiffs, the 
evidence addnced would still be insufficient 
for the determination of the question at issue 
between the parties. Indeed, the Zillah Judge, 
by refusing to receive the village accounts, 
deprived the defendants of documentary evi- 
dence, which might have been conclusive on 
this point. 

Considering, therefore, that the proceedings 
in the lower Courts were in many respects 
erroneous, and that the evidence which appeared 
on the record was defective and altogether 
unsatisfactory, the Court were of opinion that 
it would be conducive to the ends of justice 
to annnl all the proceedings held in this case, 
allowing the original plaintiffs or their repre- 
sentatives to commence a suit de novo, if they 
should think proper, for the establishment of 
their claims upon the defendants ; and the 
Court accordingly adjudged that the whole of 
the proceedings in this case be annulled, 
except so far as to preserve the right of the 
origiual plaintiffs or their representatives to 
sue the defendants for the matter at issue. 

But^ as possession of the lands was not 
claimed by the original plaintiffs, and as the 
Provincial Court, therefore, were not warranted 
in awarding such possession to them, the Court 
further adjudged that the original defendants 
or their representatives be re-plaoed in posses- 
sion of the lands, and that the pai*ties who 
held possession pursuant to the decree of the 
Provincial Court do account to the said defend- 
ants or their representatives for the produce 
of the lands from the time at which the said 
defeadants were ousted. 

The Court having annulled the proceedings 
of the lower Courts in this case on the ground 



of their irregularity, deemed it equitable that 
the institution fees paid by the parties in the 
several Courts should be returned to them, 
and the Court accordingly adjudged that the 
institution fees be returned to the respective 
parties by whom they were paid. — Idem, p, 58. 



OFFICIAL PAPERS. 



Sanitary condition op the Madras Presidenct — 
FusLY 1278, A D. 1868. 

Proceedings of the Madras Qoverwment, Revenue 
Department, 9th May 1870. 

Bead the following letter fix)m the Acting Secre- 
tary to the Board of Bevenue, to the Acting 
Secretary to Government, Bevenue Department, 
Fort Saint George, dated Madras, 1st February 
1870, No. 710 :— 

With reference to the Order of Government, 
dated 18th April 1868, No. 1,034, 1 am directed by 
the Board of Bevenue to submit the following 
report on the sanitary condition of the districts 
of this Presidency (exclusive of the town of 
Madras) for Fusly 1278, together with an abstract 
statement showing the ratio of mortality to popu- 
lation. 

2. The registration of births having com- 
menced from April 1868, an abstract statement 
of births during the period embraced in this 
report is also submitted for the information of 
Grovernment. 

3. According to the district returns the total 
number of births was 440,609, being a ratio of 
17"21 per mille of whole population. The ratio 
was highest in Tanjore and lowest in Madura, 
being respectively 24*04 and 11*27. The obvious 
inaccuracy of the returns from the latter district, 
as well as from Ganjam, Vizagapatam, and other 
zemindary districts, is no doubt attributable to the 
great difficulty there is in collecting statistics in 
permanently settled estates. A superstitious 
reluctance on the part of the rural population 
generally to give a true account of births, and 
the imperfect machinery in some cases for collect- 
ing reliable statistics in large towns, render the 
attainment of accuracy in statistics of this descrip- 
tion a work of great difficulty. The Board have, 
however, reason to believe that, as the interest of 
the local officers in the collection of tlJfese statistics 
is awakened, and the fears of the people are in 
some measure dit^pelled, the difficulties are being 
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gradually overcome and real improvemeiit being 
made. The Board think it at present premature 
to discuss the results disclosed by the abstract 
returns of births now submitted for the first 
time. But the attention of Collectors is being 
frequently directed to this important matter. 

4. The Mortuary Ke turns show that the total 
number of deaths during the fusly was 385,596, 
being in a proportion of 15*06 per mille of popu- 
lation against 13*95 in the preceding fusly. The 
increase indicates improved accuracy in the 
returns, but it is obvious that in the majority of 
districts the returns are still unreliable. The 
Board have, in their Proceedings of 25th October 
1860, No. 7,908, placed before Government their 
views as to the machinery necessary for the 
accurate collection of vital statistics in this 

Presidency. 

4.490 ^ ^' "' " ' • • 

24.070 

1,09,105 

40,940 

1.97,913 

8,920 



Cholera 

Small-pox 

Fever 

Age 

Other diseases 

Violent causes 



0*01 
0*94 
4-26 
1-59 
7*73 
034 



Classified with 
reference t o 
their causes, 
the deaths are 
distributed as 

51 e r margin, 
'he proportion 
of deaths duo to each cause is also exhibited. 

5. The number of deaths from cholera was 
happily very few, only 4,490 against 16,046 in 
Fusly 1277, and 175,645 in Fusly 1276. The pre- 
valence of cholera to any great extent was con- 
fined to two districts, viz., Bellary and Kumool. 
The rest of the Presidency may be said to have 
enjoyed comparative immunity from this epidemic. 
In Godavery and Kistna there were absolutely 
no cases ; in Nellore, Madras, and Coimbatore, 
almost next to none. In some few districts the 
cases reported are stated to have been simple 
diarrhoea mistaken for cholera : — 

Cholera, 





Fusly 1277 


. Fusly 1278. 


Ganjam 


... 343 


429 


Vizagapatam 


132 


109 


Godaver^ 


324 


... 


Kistna ... 


... 1,390 


... 


Nellore 


10 


"e 


Cuddapah 


31 


155 


Bellary 


2 


1,488 


Kurnool 


43 


1,357 


Madras 


63 


3 


North Arcot 


... 544 


113 


South Arcot 


... 2,343 


54 


Tanjore 


... 6,647 


261 


Trichinopoly 


... 2,928 


77 


Madura 


388 


67 


Tinnovelly ... 


104 


80 


Coimbatore 


373 


15 


Salem 


... 1,073 


60 


SouthJ^anara 
Malabar 


202 


137 


176 


79 



6. In Bellary the epidemic raged chiefly in the 
eastern portion of the district, and is stated to 
have originated with the large number of travel- 
lers by rail, who congregate and make a temporary 
stay in the vicinity of the stations before proceed- 
ing finally to their destination. Detached camps 
with conveniences for the sick were established 
at Bellary, Anantapore, and Ghooty with great 
success, in addition to the supply of medicines 
through the agency of the Tahsildars. At the 
great annual festival of Humphy, which used to be 
the hot-bed of the disease, not a single case 
occurred. The outbreak of cholera in Kurnool is 
not traced to any particular cause. 

7. It is also worthy of note that at the places 
named below, where a very large concourse of 
people assemble from various parts of the country 
duiing the annual festivals, the absence of cholera 
was happily conspicuous. Stringent sanitary pre- 
cautions were taken at these places, and the eflect 
of such measures was doubtless advantageous, 
though it would bo taking too much credit for 
them to suppose that they alone prevented the 
outbreak of the epidemic : — 



Trivellore. 
Conjeveram. 

Combaconum. 
Kagoro. 
Negapatam. 
Trivellore. 

Streerungum ... 



y Madras. 



' Tanjore. 



.. Trichinopoly. 



Total... 16,04<5 4,490 



8. The deaths from small-pox, though less in 
number compared with the preceding fusly, 
were still very numerous, namely, 24,070 against 
33,623. In the Kistna, Nellore, Cuddapah, Bellary, 
and Kumool districts they were much more 
numerous than in the preceding year, while 
a considerable decrease occurred in Godavery, 
Madras, North Arcot, South Arcot, Tanjore, 
Madura, Coimbatore, Salem, and Malabar. It is 
observed that in Fusly 1276 these districts enjoyed 
comparative immunity from this disease. The 
Collectors of the Kistna, Bellary, and Tanjore 
districts still consider the present system of 
vaccine operations defective and susceptible of 
great improvement. The Board are aware that 
the Superintendent- General of Vaccination is 
most anxiously devoting his attention to the 

I subject, and is willing to adopt any suggestions 
from the District Officers for the bettor manage- 

' mcnt of the operations of his department. It 
would be out of place to go into the subject 
further in this report, but it is receiving all due 

. attention. 
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SmaU'pox. 



Ganjam 
Vizagapatam 
Godavery 
Kistna ... 
Nellore 
Cuddapah 
.Bellaiy 
Kumool 
Madras 
North Arcot 
South Arcot 
Tanjore 
Trichinopoly 
Madura 
Tinnevelly 
Coimhatore ... 
Salem ... 
South Canara 
Malabar 



Pasly 1277. 

355 

653 
. 2,154 
.. 1,281 
. 1,587 

966 
. 1,708 

614 
. 2,756 
/ 5,175 
. 1,500 
. 3,350 
,. 799 
. 1,964 
. 1,935 
. 1,056 
. 1,804 

275 
. 3,691 



Pualy 1278. 

338 

556 
1,165 
1,719 
2,003 
1,606 
2,102 
1.623 
1,097 
2,082 
1,064 
2,684 

514 
1,197 
1,878 

664 

852 

113 

715 



Total... 83,623 23,972 



9. Fever prevailed in all the districts, and the 
total number of deaths from this cause was 
nearly as large as in the preceding year. The 
cases were Sitty per cent less in two districts, 
Godavery and South Canara. In the rest the 
number was either greater than, or nearly the same 
as in, the last yiear. The distribution of fever 
pills during the height of the disease in particular 
localities goes but a little way in checking its 
ravages ; and, as remarked by the Board in their 
last report, nothing can successfully grapple 
with this epidemic but a well-organized agency 
educated on the European system of medicine. 
Under the recent orders of Government quinine 
is now oflfered for sale by the Revenue OflBcers, 
and it is hoped that the progress of cinchona 
caltivation will soon admit of other and less 
expensive preparations of bark being available. 



Fever, 



Ganjam 

Yizagapatam 

Grodavery 

Kistna ... 

Nellore 

Cuddapah 

Bellary 

Kumool 

Madras ••< 

North Arcot 

South Arcot 

Tanjore ... 

Trichinopoly 

Madura ... 

Tinnevelly ... 

Coimhatore 

Salem 

South Canara 

Malabar 



Fusly 1277. 

. 6,038 
. 9,398 
. 15,209 
. 3,835 
. 1,815 
. 5,236 
. 7,883 
. 6,690 

1,961 
. 7,425 
. 2,670 

4,833 
. 2.374 

3,697 
. 2,015 
. 2.604 
. 4,760 
. 10,498 
. 9,563 



Fnsly 1278. 

8,222 
7,250 
6,955 
2,205 
2,089 
9,115 
8,845 
8,523 
2,198 
7,820 
2,504 
6,670 
2,470 
3,999 
2,544 
3,381 
7,085 
5,536 
11,269 



Total... 1,05,504 1,08,680 

10. The deaths from age appear to have been 
nearly the slame number as in the preceding year, 
havmg been 40,940 against 35,788, and those 



ascribed to other diseases were 197,913 against 
167,095. 

11. Those from violent causes also show little 
variation from the year preceding, as will be 
observed from the following figures : — 



Violent Causes, 




Fusly 1277. 


Fusly 1278 


Accidents. 




Drowning ... ... 3,884 

Snake Bite 2;048 

Wild Beasts 323 

Other accidents 1,833 


4,017 

2,310 

234 

1,738 


Smcides. 




Hanging 188 

Drowning 253 

Poison 35 

Other suicides 87 


210 

270 

49 

92 



Total... 8,661 8,920 

12. The ratios of births and deaths in each 
district of the Presidency is given below. For 
the reasons already stated in paragraph 8, the 
Board will not discuss the apparently discordant 
results which these figures disclose : — 

Births. Deaths. 

Ganjam 

Yizagapatam ... 

Grodavery 

Kistna 

Nellore 

Cuddapah 

Bellary 

Kumool ... 

Madras .«• 

North Arcot 

South Arcot ... 

Tanjore ... 

Trichinopoly ... 

Madura ... 

Tinnevelly 

Coimhatore 

Salem 

South Canara ••• 

Malabar 

Neilgherries 

13. On the whole, Fusly 1278 may be described 
to have been a healthy year, and distinguished 
from its predecessors by a marked freedom from 
cholera enjoyed by the greater part of the Presi- 
dency. The prices of food-grains were moderate, 
and the poorer classes were exposed to little 
distress. 

14. The last report from the districts having 
been received so late as November, it has not been 
found practicable to submit this review at an 
earlier date. The Board trust thatWuture reports 
will be submitted at a less interval from the close 
of the Fusly year. 



18-96 


1317 


16-52 


12-68 


15-62 


14-62 


19-32 


15-23 


16-06 


16-34 


13-48 


17-87 


1613 


19-45 


17-92 


23-16 


20-46 


17-69 


21-67 


17-36 


12-80 


11-09 


24-04 


20-16 


17-21 


13-66 


11-27 


815 


15-93 


13-23 


14-26 


11-33 


1543 


12-45 


15-74 


19-81 


22-17 


16-60 


17-93 


21-21 
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Ekclosubi 
Abstract Statement of Deaths m the severai Distriet$ 







Population. 




MOETALITT. 


DISTRICTS. 








• 








1 


1 


1 


1 


i 

1 


3 




No. 


No. 


No. 


No. 


No. 


No. 


I. Gktnjam 


650,482 


585,308 


1,235,790 


8,826 


7,453 


16,279 


2. Yizagapatam 


786,623 


719,422 


1,505;045 


10,455 


8,631 


19,086 


3. Godavery 


722,713 


704,759 


1,427,472 


11,170 


9,707 


20,877 


4. Kistna 


664,088 


632,564 


1,296,652 


10,350 


9,398 


19,748 


6. Nelloro 


607,199 


561,465 


1,168,664 


10,106 


8,972 


19,078 


6. Cuddapah 


597,661 


547,098 


1,144,759 


11,665 


8,802 


20,467 


7. Bellary 


680,698 


624,300 


1,304,998 


13,253 


12,137 


25,390 


8. Kurnool 


397,479 


373,378 


770,857 


9,592 


8,266 


17,858 


9. Madras 


413,366 


390,917 


804,283 


7,253 


6,979 


14,232 


10. North Arcofc 






1,787,134 


16,789 


14,240 


31,029 


11. South Arcot 


658,184 


603,662 


1,261,846 


7,408 


6,586 


13,994 


12. TaDJore 


820,759 


849,474 


1,670,233 


16,901 


16,786 


33,687 


13. Trichinopoly 


504,245 


602,581 


1,006,826 


7,107 


6,655 


13,762 


14. Madura 


968,115 


978,274 


1,946,389 


8.628 


7,348 


15,876 


15. Tinnevelly 


760,165 


766,533 


1,526,698 


10,535 


9,675 


20,210 


16. Coimbatore 


705,017 


688,565 


1,393,582 


8,606 


7,178 


15,784 


17. Salem 


819,218 


800,015 


1,619,233 


10,664 


9,611 


20,165 


18. South Canara 


424,959 


411,060 


836,019 


8,821 


7,745 


16,566 


19. Malabar 


927,144 


922,527 


1,849,671 


17,008 


13,691 


30,699 


20. Neilgherries 


20,858 


17,284 


38,142 


488 


321 


809 


Total... 


12,127,973 


11,679,186 


25,694,293 


2,06,515 


180,081 


385,596 
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Nal. 

of the liadraa Presidency for Fuely 1278. 











Details of Deaths. 
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From Disease. 




From Violence. 
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Accidents. 


Suicides. 
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•M 
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^ 
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a 
m 


^ 


o 


c3 


u 


fS 


o 


3 


^ 


1^ 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No, 


No. 


No. 


No. 


No. 


No. 


No. 


No. 




429 


338 


8,222 


730 


6,316 


90 


44 


23 


64 


8 


2 


1 




12 


1317 




109 


556 


7,250 


2,105 


8,699 


100 


70 


16 


139 


7 


17 




6 


12 


12-68 




... 


1.165 


6,955 


1,294 


10.967 


214 


120 


7 


93 


10 


37 


4 


6 


5 


14-62 




... 


1,719 


2,205 


4,546 


10,775 


205 


88 


3 


118 


12 


65 


2 


5 


5 


15-23 




6 


2,003 


2,089 


2,666 


11,832 


291 


112 


14 


33 


6 


12 


1 




13 


16-34 




155 


1,606 


9,115 


2,032 


6.936 


458 


78 


12 


65 


3 


1 




1 


5 


17'87 




1.488 


2,102 


8,845 


1,910 


10,548 


255 


55 


3 


109 


13 


37 


3 


6 


16 


19-45 




1,357 


1,623 


8,523 


907 


5,155 


141 


43 


17 


87 


1 


... 


1 


... 


3 


23-16 




3 


1,097 


2,198 


1,541 


9,249 


76 


52 


1 


6 


1 


1 


6 


1 


... 


17-69 


TheMadra* 
District ia 


113 


2,082 


7,820 


3,164 


17,204 


360 


116! 11 


73 


10 


62 


7 


4 


3 


17*36 


exclusive 
f t h 
































town f 


54 


1,064 


2,504 


1,762 


8,152 


139 


187 


47 


m 


12 


... 


4 


.,. 


3 


11-09 


Madras. 


261 


2,684 


6,670 


4,839 


18,521 


239 


380 


6 


68 


11 


... 


3 




5 


20-16 




77 


514 


2,470 


1,722 


8,595 


117 


116 


3 


130 


5 


3 


3 


2 


5 


13-66 




67 


1,197 


8,999 


817 


9,420 


136 


138 


7 


51 


6 


10 


2 


20 


6 


815 




8(^ 


1.878 


2,544 


1,509 


13,736 


267 


65 


5 


85 


7 


2 


2 


22 


8 


13-23 




15 


my 


3,381 


3,118 


8,125 


243 


135 


19 


62 


12 


1 


... 


4 


5 


11-33 




60 


852 


7,085 


1.134 


10,532 


248 


127 


14 


90 


10 


3 




1 


9 


12-45 




137 


113 


5,536 


1,813 


8,430 


180 


81 


23 


195 


29 


10 


6 


3 


10 


19-81 


' 


79 


715 


11.269 


3,283 


14.494 


256 


303 




200 


47 


7 


3 


11 


32 


16-60 


m 


... 


98 


425 


48 


227 


2 


... 


3 


4 


... 


... 


1 


•V 


1 


21-21 




4,490 


24,070 


109,105 


40.940 


197,913 


4,017 


2,310 


234 


1,738 


210 


270 


49 


92,158 


15-06 





(Signed) A. MACGREGOE, 

Acting Secretary 
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Order thereon, 9th May 1870, No. 667. 
Resolved that the foregoing report be submit* 
ted to the Bight Honourable the Secretary of 
State for India, with reference to paragraph 4 of 
his despatch, dated 29th February 1868. 

2. The Local Fund Bills, now under considera- 
tion in the Legislative Depmrtment, should th^ 
become law, will place the Government in a posi- 
tion to do much towards improving the sanitary 
condition of the Presidency, and will, it is hoped, 
enable them to take steps for trainiDg up a class 
of Native Medical Practitioners. 

3. It is satisfactory to observe that the pre- 
caotionary measures referred to in paragraphs 
6 and 7 of the Board's letter were followed by 
such good results. 

(True Extract.) 
(Signed) B. A. DALYELL, 

Acting Secy, to Chvemment, 



Revision of Assessment — Madras District. 

Proceedmgs qf the Madras Oovemment, Revenue 
Departme^it, \7ih May 1870. 

Bead the following letter from the Acting Direc- 
tor of Bevenue Settlement, Madras, to the Act- 
ing Secretary to Government, Bevenue Depart- 
ment, Fort Saint Greorge, dated 16th May 1870, 
No. 685-20 :— 

In reply to the Proceedings of Gk»vemment, 
dated 3rd May 1870, No. 630, I have the honour 
to report that I shall be able to commence settle- 
ment operations in the Sydapet Taluk on the 
L5th June next, subject to the consent of 
Grovemment. The Board of Bevenuei^ under 
whom the Tinnevelly Party are now working, 
have kindly spared the services of one Head 
Classifier, six Classifiers, and a Groomastah» the 
Board have also allowed me to make use of the 
Tinnevelly Supervisor, lyyaviengar, who happens 
to be DOW at Madras. From the Salem Party 
I can send for four Classifiers, one Head Classifier, 
and one Gk)omastah, so that the Party would be as 
follows : — 

1 Supervisor, 

2 Head Classifiers, 
10 Classifiers, 

2 Gkx)mastahs, 

witH the peons who are already attached to these 
employ^. No Assistant Director can be spared, 
and '* as no expenditure in excess of the Budget 

?rovision for the department can be sanctioned," 
propose taking charge of the party myself after 
my return from Salem, about tne 12th proximo. 
I trust th& above arrangements may be approved 
of. The Supervisor, the Head Classifiers, and 
likewise some of the Classifiers whom I have now 
selected, all worked under me when I was Deputy 
Director ; so I do not anticipate that the manage* 
ment of these tried and trained servants will 
detrimentally interfere with my other duties or 
with trips for supervision elsewhere. 

2. As the Government are aware, a consider- 
able tract of country, situated in the Ponnary 
Taink, will be directly affected by the present 
irrigation project ; and, as this taluk is well nigh 
completed as regards survey operations, I would 
suggest that this might be taken up by our depart- 
ment concurrently with Sydapet. 



3. One main cause of delay in the settlement 
of these Uduks is that numerous experiments as 
to the outturn of crops on the various soils must 
be made, and at present there are no crops ready 
for cutting. The Kar paddy crop can be tested 
in September and October; the dry crops in 
October and December; and the Sumlja paddy at 
the end of January and during February. This 
unavoidably puts matters ba^, so that I could 
not give the rates reliably and thoroughly worked 
out before the Ist May next. An approximate set 
of rates for the various soils in Sydapet and 
Ponnary could be submitted by the 16th October 
next, and these would be fair data for working 
upon as regards returns from ext^ided irrigation. 

4. I would solicit the sanction of Government 
for the payment of batta to the Supervisor, who 
will not only be put to extra expense but will 
also have extra work) as I should require him 
both in the office and in the field. He is not, 
strictly speaking, entitled to batta ; but I trust, as 
a special case, he may be allowed Bupees 1-4.0 per 
diem, the rate allotted to Bevenue servants who 
receive a similar salary of Bupees 150. This item, 
as well as the travelling and rail enlarges to be 
disbursed to the other servants, might be met 
from the Budget allotments of the parties to 
which they respectively belong. 

Order thereon, 17th May 1870, No. 729. 

The Bight Honourable the (Jovemor in Council 
sanctions the arrangements proposed by the 
Acting Director of Bevenue Settlement in the 
foregoing letter for at once undertaking the revi- 
sion of the Land Bevenue Settlement in the 
taluks of Sydapet and Ponnary, in the Madras 
District. 

2. It is presumed, from paragraph I of his 
letter, that the Acting Director has been in com* 
munication with the Board of Bevenue on the 
subject, and that they concur in his recommenda* 
tions. 

3. The extra batta to the Supervisor and the 
travelling and railwav charges of the other 
servants are sanctionea as requested in the con- 
cluding paragraph of the Acting Director's letter. 

(True Extract) 

(Signed) B. A. DALYELL, 

Acting Secy, to Government, 

Yencataohbbbt Bajah's MACRnns fob raisikq. 
"Water. 

Proceedings qf the Madras Government^ Bevenue 
DepaHmeni, 2drd May 1870. 

Bead the following Proceedings of the Board of 
Bevenue, dated 25th March 1870, No. 1,953 :— 

Bead again Board's Proceedings, dated 2nd July 
1869, No. 4,728. 

Bead also the following letter from the Honorary 
Secretary, Government Experimental Farm, 
Madras, to the Acting Secretary to the Board 
of Bevenue, dated 26th January 1870, No. 87. 

I have the honour to acknowledge receipt of 
Board's Proceedings of 21st Deceml^l869, No. 
9,428, and to forward the remarks ^led for in 
paragraph 2 on the B^ah of Vencatagherry'a 
machine for raising water. 

4 
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2. I regrot the subject esca|)ed my notice pre- 
viously, as the papers were received just before I 
left for Oossoor in July last. 

». The nmchine could not be made here for 
treble the price estimated by the Bajah, nor do I 
think it could be made anywhere for the price 
named except by a wealthy land-owner with his 
own wood and workmen; nothing, moreover, is 
allowed for bags and ropes. The cost of two 
leather bags lately purchased for the Farm was 
Bupees 22, and the bags and ropes constantly 
need repair. 

4. The machine is a common jim, of not very 
good pattern, with two leather bags attached for 
raising the water, called in BengaJ the " Double 
Mhote." 

5. In the Eoorkee Professional Papers* on 

Indian engineering a 

• Herewith sent, to be full account is given 

returned. in Volume I., No. 11., 

pa^e 172, of machines 
for raising water, with drawmgs, descriptions, 
tobies, calculations of cost, and a comparative 
table of five different mty^hines, of which the 
" Double Mhote" is one. 

6. The best pump which has yet been tried at the 
Government Experimental Farm, Sydapet, where 
pecottahs, mhotes, (single and double chains), V. 
pumps, Norton's force pumps, and bucket pumps, 
nave been ezperimentea on, is the improved bucket 

pump, of which a full 
*t Drawing also sent. descriptionf is given 

in the accon^panying 
copy of a letter to the Indian Economist, 

7. Though expensive at first, the bucket pump 
is very easily managed, requires almost no repair, 
and soon pays for the original outlay by doing 
more than double the work of any other pump. 



£nclosue£ No. 1. — One copy of letter to the 
Indian Economisi. 



•EiTCLOBUKE No. 2.— One drawing. 
Enclosuee No. 3.— Book. 



Submitted to Government with reference to 
Government Order, dated 13th November 1869, 
No. 2,957. 

2. It will be observed that the Honorary Secre- 
tanr of the Government Farm Committee des- 
cribes the JELcyah of Yencatagherry's machine for 
raising water, referred to in Board's Proceedings, 
iated 20th March 1869, No. 1,918, as a not very 
good pattern of a madhine known in Bengal as 
ihe " Double Mhote." 

3. The B.£uah estimates the cost of hk machine, 
exclusive of leather bags and ropes, at Bupees 
28-2-0. Mr. lEunter Blair, however, says that it 
eould not be made in Madras for treble that sum, 
and he doubts whetlier it could bo made anywhere 
for that price, except by a wealthy land-owner 
with his own wood and workmen. 

4. Fromihe account given in theBoorkeeProfes- 
sional Papers, Vol. I., No. II., page 172, it appears 
that the *' Double Mhote" is the most effective of 
the five machines therein described. 



6. Mr. Blair, however, reports that the result 
of experiments made at the Government Farm 
with various kinds of machines for raising water, 
including the " Double Mhote," goes to show that 
the " Improved Bucket Pump" is the best. A 
full description and a drawing of this machine 
accompany his report. 



Order thereon, 23rd May 1870, No. 760. 

The Acting Collector of Nellore is requested to 
convey to the Rajah of Vencatagherry the thanks 
of Government for his introduction of a contriv- 
ance for raising water hitherto unknown in the 
Nellore District. Mr. Master will at the same 
time call the Bajah's attention to the remarks of 
the Honorary Secretary, Government Farm, on 
the *' Bucket Pump" in paragraphs 6 and 7 of his 
letter, dated 26th January 1870, No. 87. 



(True Extract.) 
(Signed) B. A. DALYELL, 

Acting Secy, to Oovemmeni. 



Silk weaving — Kistna District. 

Proceedings of the Madras Oovemment, Bevemte 
bepartment, 2^ih May 1870. 

Bead the following Proceedings of the Board of 
Bevenue, dated 29th April 1870, No. 2,847 .— 

Bead the following letter from the Officiating Col- 
lector of the Kistna District, to the Acting 
Secretary to the Board of Bevenue, dated Masu- 
4ipatam, 15th March 1870, No. 1,054. 

In continruation of my letter, dated 25th January 
1870, No. 367, regarding the state of silk manufac- 
tures in this district, i have the honour to state 
that the only place where silk-weaving is carried 
on is in Jaggayapet, a town on the frontier of the 
Nizam's dominions. From incjuiries I am informed 
that the silk is all obtained in a raw state from 
ten villages in the Mysore territories, namely, 
1, Magidi; 2, Koteru; 3, Oscotta; 4, Bamagin; 
5, Cheratamanipetta ; 6, Cbellakallur ; 7, Kitapett; 
8, Kacherla; 9, AUapuram; 10, Madura Cbenna- 
patnam ; and from two vilWes in the Cuddapah 
District, 1, Kate Kabila; 2, Kadri. 

2. The silkworms are said to be fed on 4.he 
leaves of the (Hmdustani) Thatut, (Telu^) J^- 
raJcshachetifu. They yield the cocoons m forty- 
five days. The raw silk is purchased by the 
manufacturers at Bupees 22 per £ve seers; it is 
brought to Jaggayapet, where it is reeled, and 
died, and woven, when it is sold at the rate oS 
BapecB 10 a sear. 

Submitted to Government in continuation af 
Board's Proceedings, dated 19th February 1870, 
No. 1,151. 



Order thereon, 24 th May 1870, No. 769. 
Ordered to-be recorded. 

(True Extract.) 
(Signed) H. WBLLBSLEY, 

Acting Under-Secy, to Oovt 
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GXBTIFICATBS VKDEB ReOIST&ATION AcT. 

Proceedmgs of the Madras Qovemment, Revenue 
Depai-tment, I at June 1870. 

Read the following papers :— 

Proceedings of the Board of Bevenae, dated 29th 

March 1870, No. 2,060. 
Read the following letter from the Acting Collec- 
tor of Malabar, to the Acting Secretary to the 
Board of Revenue, dated Calicut, 15th February 
1870, No. 65. 

I have the honour to draw the attention of the 
Board to the proviso contained in paragraph 16, 
Schedule 2, Act XVUI of 1869, and to reguest 
their instructions as to whether I can appoint 
T^sildars and Deputy Tahsildars to grant the 
required certificates. At the same time I beg to 
observe that the Sub-Registrars would be the best 
persons to grant the certificates, as the original 
instrument will, in almost all cases, have to be 
registered ; and if the counterpart is presented at 
the same time, there will be no difficulty in endors- 
ing the required certificate upon it. 

Submitted for the orders of Grovemment. 

2. It appears to the Board that, as suggested 
by the Collector, it will bo convenient to all parties 
if Sub-Registrars are authorized to grant the 
certificates required by Article 16, Schedule II, 
AcbXVniof 1869. 

From the Acting Registrar-General of Assurances, 
MCadras, to the Acting Under-Secretary to Gov- 
ernment, Fort Saint Groorge, dated 6th May 
1870, No. 30. 

In acknowledging the receipt of your docket on 
the Proceedings of the Board of Revenue, dated 
29th March last. No. 2.060. 1 have the honour to 
state that, as observed by the Board, it will be 
convenient to all parties to authorize Registering 
Officers to grant the certificates required by 
Article 16, Schedule II of the General Stamp 
Act. It will not be sufficient, however, to autho- 
rize the Sub-Registrars only as contemplated by 
the Collector of Malabar and the Board. Regis- 
trars and the Registrar-General will need to be 
authorized as well as they have also powers of 
original registration under Sections 81 and 32 of 
Act XX of 1866. 

Order thereon, 1st June 1870, No. 799. 
Ordered that a copy of the Acting Registrar- 
General's letter be lumished to the Board of 
Revenue, and that they be requested to mstruct 
the Collectors to authorize the Registrar-General, 
all Registrars^ and Sub-Registrars, to grant the 
certificates required by Article 16, Schedule 2, 
Act Xyni of 1869. 

(Time Extract.) 

(Signed) R. A. DALYELL, 

Acting 8eey.» to Qovemment, 



Advances to Peopkietobs for ageicultubal 

niPEOVEMENTS. 

From E. C. BAYLEY, Esq., c. s. i., Secretary to 
the Government of India, Home Department, to 
the Secretaries to the Governments of Madras, 



Bombay, and Bengal, Nos. 323 to 325, dated 

Simla, 2nd June 1870. 

The Grovemor-General in Council has for some 
time past been satisfied that measures might be 
taken with great? advantage in many parts of 
India for extending and improving the system of 
giving assistance to proprietors of land for the 
construction of permanent works of agricultural 

improvement. I am 

* To Madras and Bomha/y 
— H)is Exoellencjr the Gro- 
vernor in Council. 



To Bengal— Ria Honour 
the Lieutenant- Grovernon 

t The Government of— 
Madras, Bombay, andBen^ 
gal. 



directed to request 

the attention of ♦ 

to this subject, and 
to state that His Ex- 
cellency in Council 
will be glad to be 
informed of the views 

of ^t regarding the 

measures which might 
properly be adopted. 

2. The Government has always, if not by 
extensive practice at least b^ its legislation, 
recognized the duty whiieh m this country 
devolves upon it of giving %dvances of publio 
money for the promotion of agricultural improve- 
ments. The system of making such advances, 
usually called tuccavee, has existed more or l^ss in 
the Bfengal Presidency almost from the com- 
mencement of our rule. The existing law upon 
the subject is contained in Regulation II of 1/93, 
Regulation XIV of 1793, Regulation III of 1794, 
and Regulation VI of 1795. The security is 
complete, since the land on which the improve- 
ment is made is declared by the law to bo 
responsible for the re-payment of the advances, and 
they may bo recovered by the same processes 
which are applicable to the recovery of arrears of 
land revenue. 

It appears to the Governor- Greneral in Council 
that it would be desirable to consolidate and 
amend the existing law on this subject. The 
provisions of the old enactments that Jiave been 
quoted are obviously incomplete, and they are 
in some respects hardly suited' to the circum- 
stances of the present time. 

3. The system under which tuccavee advances 
for permanent improvements have been given in 
many parts of India is identical in principle witn 
that which has been carried out in the United 
Kingdom, with admirable results, by means of 
the Land Improvement Acts. The Governor- 
General in Council believes that this principle 
may receive a much wider and more systematic 
development in India than has hitherto been 
given to it, and he believes that no sounder or 
more useful principle could be acted upon by a 
Government which desires to make the resources 
of the State available for the promotion of the 
wealth and improvement of the people. There is 
perhaps no country in the world in which tho 
State has so immediate and direct an interest in 
such questions. The Government of India is not 
only a Government, but the chief landlord. The 
land revenue, which yields twenty millions of our 
annual income, i& derived from that portion of the 
rent which belongs to the State, and not to indi- 
vidual proprietors. There can be no doubt that 
throughout the greater part of India every 
measure which can be taken for the improvement 
of the land and for increasing it^ productive 
powers immediately enhances the value of the 
property of tho State, and adds ultimately to the 
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public resources wiihouft the iinposition of any 
fresh burden on any class of the community. 

4. The class of works for the construction of 
whkh the assistance of the Government might 
properly be given to the owners and occupiers of 
Una, would not be difficult to defiuae. Advances 
of money should be usually given for that descrip- 
tion of work only which can be designed and 
c^arriod out, with a small amount of assistance, 
under the direction of the local proprietors them- 
Belvefi* These advances should not be made for 
great works requiring, in their design or construc- 
tion, engineering skill of a high order or the 
employment of large bodies of labourers. Such 
works if undertaken by the Government must 
necessarily be underti^en through the Depart- 
ment Public Works, The works for which 
advances mig^t properly be made would commonly 
iaii into some one of the following classes : — 

(J.) — ^Wells and other works for the storage, 
supply, or distribution of water for 
agricultural purposes, and the pre- 
paration of Umd for irrigation. 
(2.) — Drainage. 

(3.)— The re-claiming of land from rivers. 
(4.)— The protection of land from floods. 
(5.) — The re-claiming, clearing, and enclosing 
of waste lauds for agricultural pur- 
poses. 
(6.) — ^The clearing of land from stones or 
other obstodes to cultivation. 
5. It is believed that it would not be difficult 
to devise and bring into operation a system under 
which advances of money might be made by the 
Government for works of this description, mainly 
through the agency of the District Officers of the 
Government and with complete security against 
loss, and the benefits derived from such an appli- 
cation of capital to the permanent improvement 
of the land might be of almost incalculable 
importanoe. His Excellency in Council is disposed 
.to think that there are no objects to which a portion 
of the loans, which it is proposed to raise every 
year for reproductive works, could be more 
advantageously and properly devoted. Such 
portion of the borrowed money of the year as, in 
the opinion of the Government of India, could be 
usefully lent for such purposes, would be placed 
at the disposal of the local Governments. The 
extension of irri^tiou canals and the develop- 
ment of our railway system will necessarily 
stimulate agricultural industry, and the import- 
,ance of facilitating to the utmost the prosecution 
of minor works of land improvement will, under 
such circumstances, be specially great. 

6. It appears to the Governor-General in 
Council that no elaborate machineir or expensive 
staff of officers would be necessary for the gradual 
'development of a system which in all essential 
respects has long been known to, and approved 
by, the people. In the existing establish- 
ments of the Bevenue and Public Works Depart- 
ments it is probable that we possess already 
in the greater part of India an organization 
quite sufficient for the purpose. The character 
of most of the works would be so simple 
that the Collector or District Officer on whom 
would fall^he chief duty of making the advances 
and of 8uporvisin|r the execution of the works 
would find little difficulty in taking all necessary 



precautions to prevent the occurrenoe of abuses 
and to secure the proper application of the money 
to the purposes for wnich it was advanced. 

7. It appears to the Governor-General in 
Council that in revising the law upon this subject 
some such provisions as the following might bo 
adopted. 

8. Any person desiring to make an improve- 
ment in his land of the character referred to in 
the fourth paragraph of this letter, would be 
authorized to make an application to the Collector 
for an advance of money to enable him to make 
the improvement. 

The local Government, with the <M>"**tioii of 
the Governor-General in Council, would be auiho> 
rized to make rules prescribing tho manner in 
which such applications shoidd be made, and in 
which inquiries relating to applications should be 
conducted ; for determining the conditions under 
which advances might be made, and under which 
they would here-payable; for securing the due 
expenditure of the advances, the due execution, 
inspection, and maintenance of the work for whidi 
the advance was made ; and for the keeping and 
auditing of accounts. 

9. Advances would ordinarOy be made to the 
landlord or to tenants whose interest in the lond 
exceeded the term fixed for the re-payment of the 
advance; but they might, with the landlord's con- 
sent, be made to any tenant desirous of malfipg 
an improvement on the land in his occupation. 

10. On receiving an application for an advance, 
the Collector would make such inquiry as appear- 
ed necessary in regard to the propriety of miodng 
the advance. If the result of such inquiry should 
be to satisfy the Collector that the proposed 
improvement would increase the annual value of 
the land in which the improvement is to be made 
to an amount exceeding the sum to be charged 
annually upon the land for the re-payment of the 
advance, he would be authorized (subject to therules 
referred to in paragraph 8) to grant a certificate 
sanctioning an advance of money for the purpose 
of making the improvement. The certificate 
would state the amount of the advance, the con- 
ditions under which it was to be made, and under 
which it was to be re-paid by instalments or other- 
wise, and it would specify the land which, in 
the event pf the conditions not being fulfilled, 
would become chargeable for the rO'payment of 
the advance. 

After the certificate was granted the Collector 
would be authorized to make the advance. 

1 1 . The law would provide that, when any sum 
stated in the certificate became due, it would be 
recoverable from the person to whom the advance 
was made, or from any person who had become 
security for re-payment, as if it were an arrear of 
land revenue due by the person to whom the 
advance was made, or by nis security. If any 
sum could not be so recovered, it would be recover- 
able as if it were an arrear of revenue due on tho 
land specified in the certificate. 

Any sums expended by the Collector in accord- 
ance with the rules referred to in paragraph 8 in 
making local inquiries or otherwise in carrying 
into enect the provisions of the law in behalf of a 
person applying for an advance, would be record- 
able in the same manner. 

12. It is hardly necessary to repeat that the 
present proposals re£sr only U> fuivances for worka 
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xji penaMuneiib ftgriovltiiral im|iroTexneiit. The 
jOovernor-Gteneral ia Coluioll is aware that a 
vicioo^ sjetem formerly prevailed in some parts 
of India onder which nominal advances called 
iuecctvee were often made to liquidate balances of 
Ooyeroment revenue and for other temporarj 
purposes. Such advances, unless under very 
ezoeptioaal eircumstanoes, were clearly incom- 
paitible with good revenue administration, and 
the^ had nothing in oommon with the system 
which it is now proposed to introduce. 

13. The GJovemor-General in Council requests 
that * will be good 

*ToMadra$ and Bombay 
— HJs Excellency the Gk)- 
Temor in OounciJ. 



To Bengal — His Honour 
the Lieutenant-Governor. 



enough to state any 
opinions which he 
may hold in regard to 
the subject of this 
letter, and that he will 
&vour the Govern- 
recommendations the 



ment of India with any 

adoption of which may appear to him likely to 

increase the usefulness of the measures, of which 

a sketch has now been given. 

14. If -i — ♦ ^ould concur with the Govem- 

^ j» 1^ « , « , ment of India in the 

* To Madras and Bombay 

— His Excellency the Go- 
vernor in Council. 

To Bengal — His Honour 
the Lieutenant-Governor. 



f To Madras and Bomhay 
— His Excellency. 

To Bengal — His Honour. 

X Madras, Sombay , Ben- 
gal. 



views stated in this 
letter and should 
consider legislation on 
the subject desirable, 
I am to request that 
— -t will «fc»te whe- 
ther in his opinion 
it would be expedient 
to pass in the Coun- 
cil of the Governor- 
General a law applica- 

bleto J as well as 

to other parts of India, or whether 1 would 

prefer to deai with the subject in his own Council. 

Re-published by order of His Excellency the 
Governor in CooneiL 

B. S. ELLIS, 

Cldef Seoretary. 



CIRCUI4AR ORDER OF THE BOARD 
OF REVENUE. 



Na XI. of 1870. 

dTAMDDfG No. 295.2. 

froceedinqs of the Board of Bevenw, daied 

fend JvXy 1870, No. 4,999. 
In ^ery case in which the defence of a suit 
against an oflScer of Government is undertaken, 
m the first instance at the public expense, a copy 
oi the judgment and decree of the Court in which 
the suit may be beard most bo submitted through 
toe Bo^rd for the information of Government. 
(A true Sztract.) 

(Signed) J. GROSE, 

Acting Secretary, 
(True Copy.> 
(Signed) J.T.MAYNB, 

First A69%6ta/nt, 



ACT OF THE GOVERNMENT OF 
INDIA. 



Act No. XI. of 1870. 

THE INDIAN WEIGHTS AND 

MEASURES ACT, 1870. 



Preamble. 



An Act to regulate the Weights a/nd Measures 

of British Ltdia, 
Whereas it is expedient to provide for the 
ultimate adoption of . an 
uniform system of weights 
and measures throughout 
British India; It is hereby enacted as follows ; 

L — Preliminary, 

1. This Act may be called ** The Indian 

Short title. T^!'^?^.,.??*^ Measures 

Local extent. Act, 1870, and extends 

to the whole of British 

India. 

IL — Standards, 

2. The primary standard of weight shall 
Standard of ^^ caUed a Ser, and shall 

weight. ^ * weight of metal iu 

the possession of the Gov- 
ernment of India, which weight, when weighed 
in a vacuum, is equal to the weight known in 
France as the *' Kilogramme des Archives." 

3. The primary standard of length shall 
Standard of ^ ^^ed a Metre, and shaU 

length. "® ^^ distance between 

the marks at the ends of 
a rod o£ metal in the possession of the Govern- 
ment of India^ which distance, when measured 
at the temperature of melting ice, is equal to 
the measure of length known in France as the 
" Metre des Archives." 

. 4. Tbe units of weight 

Units of weight and measurement shall be 
and measurement. — for weights, the said 
Ser; 

for measures of capacity, a measure contain- 
ing one such ser of water at its maximuiij. 
density, weighed in a vacuum ; 

for measures of length, the said metre ; 

for measures of area, the square metre; 

for measures of solidity, the cubic metre- 

&. The Governor-General in Council may. 

Special weights ^^^.^ *™® .*° ^^^^> ^ 
and measures to be notification in the Gfizetto 
authorized. ^f India, declare the mag- 

• nitude and denominations 

of the weights sod measures, other than the 
said unitsi to be authorized under this Act : 

Provided that every such weight or measut e 
shall be an integral multipte or integral sub- 
multiple of one of the units aforesaid. 

The Governor-General in Council may, in 
like manner, revoke such notification. 

Unless it be otherwise ordered in any such 
notification, the Bub*di?isiomj of aU such 
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Districts how 
defined. 



weigbts and measures 8liall be expressed in 
decimal parts. 

6. The Governor-General in Council may, 
from time to time, by 
notification in the Gazette 
of India, define the limits 

of districts for the purposes of this Act. 

The local Government may, from time to 

time, by notification in tbe 

Sub- districts OflBcial Gazette, define the 

how defined. limits of sub-districts for 

the purposes of this Act. 

7. The Governor- General in Council shall 
_. . , provide, in such manner 
Primary stand- ^^^ ^^^ ^^^^ districts as 

ardstobeprovided. the said Governor- General 
in Council shall direct, proper primary stand- 
ards and sets of the said authorized weights 
and measures. 

Such standards shall, for the purposes of 
this Act, be deemed the standards for such 
districts. 

8. The local Government shall provide, in 
T 1 i. J J such manner and for such 
Local standards g^^-aistricts as the local 

to be provided. Government shall direct, 

copies of such of the said authorized weights 
and measures as shall be necessary to serve as 
looal standards in such' sub-districts. 

Such local standards shall be deemed correct 
until they are proved to be otherwise* 

III, — Use of new Weights and Measures. 

0. Whenever the Governor-General in 
j^ . Council considers that 

• Jf o new pj.Qpg^ standard weights 
weights and mea- ^^ measures have been 
"^""^.^jr °^e available for the 
ment offices, Ac. verification of the weights 
and measures to be used by any Government 
office or Municipal body or Railway Company, 
the Governor- General in Council may, by noti- 
fication in the^ Gazette of India, direct that, 
after a date to be fixed therein, all or any of 
the weights and measures authoiized as afore- 
said shall bo used in the dealings and oontraots 
by such office, body, or company. 

10. The Governor- General in Council, or 

n 1 « ^r the local Government 

Grenerai use ot .., ,, . 

' X.I ^ A with the previous assent 

new weights and ^^ ^^^ Governor- General 

measures of capa- .^ ^^^^^j^ ^^^^ ^^ ^^^^ 

®*^y' fication in the Official 

Gazette, direct that, after a date to be fix^d 
therein, all or any of the weights and measures 
of capacity authorized as aforesaid shall, in 
every district or sub-district therein mentioned, 
be used in the dealings and oontracts of all 
persons engaged in business or trade, or of the 
persons engaged in any specified business or 
trade ; 

and may in like manner, from time to time^ 
alter or revoke such direction j. 



Provided that &o sooh notifioaiion ahftll issue 
until proper standard weights and measures 
have been provided for such district or sub- 
district. 

11. After the date fixed in any notification 
rt t *«x« 1 under Section 9 or Sec- 
Contracts by ^.^^ 3L0, aU dealinga and 

weight or measure, contracts had and^nade 
by the Officers, Bodies, Companies, or persons 
mentioned or referred to in such notification, 
for any work to be done or goods to be sold or 
delivered by weight or measure of capacity, 
length, area, or soUdity, shall, in the absence of 
a special agreement to the contrary, be deemed 
to be had and made accord Id g to the weights 
and measures of capacity, length, area or 
solidity, as the case may be, directed in such 
notification to be used by such Officers, Bodiefi, 
Companies or persons. 

IV.^Wardens. 

12. The Governor- General in Council (aa 
. . . . ^rf reirards the said primary 

Appomtmenfc of .t^^ardB and ^t8 of 
war ens. authorized wdghts and 

measures) and the local Government (as 
regards the said local standards) shall appoint 
wardens for the custody of the said standards 
and sets of authorized weights and measures. 

The Governor- General in Council, or the 
local Government, as the case may be, may at 
any time suspend or remove any such warden 
and appoint another person in his stead. 

13. All officers of Government, Municipal 

-D ' ji' 1 ^ •£ officers, officers and ser- 
Periodical verifi- ^^^^ '^^ ^ ^om- 

cation of weighto, paries and persons engaged 
measures, and ba- j^ b^gi^esses or t^es, 
^^^^^' shall, so far as they are 

required by the rules made under Section 27, 
submit to a warden for verification the 
weights, weighing machines, and measures 
used by them under the provisions of Section 
9^ or Section 10, and the balances used by them 
in their dealings at such times,, not oftener than 
once in two years, and pay for such verifica- 
tion such fee as the said rules shall prescribe. 

14. Every such warden (so far as he is 

-err J . .« required by the rules made 
Warden to verify ^^^^ gj^^ ^yj ^^^ 

and correct ^^^^ ^^ ^j^^, ^ ^ 

weights, measm-es, ^^.JIa so to do correct 
and balances. q^estea so to ao, correct 

all weights, weighing 
machines, and measures purporting to indicate 
weights or measures authorized xinder this 
Act, and all balances, which are brought to 
him to be verified or corrected, and which 
appear to him fit for verification or correction. 
When such weights, machines, measures, or 
balances are found or made correct and iu 
conformity with the requirements of this Aot^ 
he shall certify such correctness and conformity 
by stamping, engraving, or branding them wiu 
the proper mark. 
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15. The warden may deface, or render 
., . . incapable of nse, or refuse 
May refuse to to v^fy, correct, or mark 
verify or correct i.i.:jL ^^ i ^u* 



things unfit. 



anything so brought 
which appears to him 
unfit for verification or correction. 

10. All prosecutions under this Act shall be 

instituted and conducted 

To institute and by a warden, or by such 

conduct prosecQ- person as in each case the 

tions. warden may appoint in 

this behalf. 

17. On the application of a warden, any 

c, x^ fi officer in charcre of a 

Search for -d t i a- °j • 

. vi ^ Police station, and m a 

weighto, measnves, p,^^^ ^^^ 

and balaiices not t . • m 

veriBed or not cor- ^^^P^f^ «' -npenor offi- 
T^^ u«^ ^^j. ^£1 Police, may enter 

^^^ ' any premises or shop 

within the limits of such station or town for the 
purpose of inspecting or searching for weights, 
weighing machines, and measures kept for 
use under the provisions of Section 9 or 10, 
and for the purpose of inspecting or searching 
for the balances kept for use in the dealings 
of the person occapying such premises or shop. 

If such officer find in such premises or shop 
any such weight, machine, measure or balance 
which shall not be verified under the provi- 
sions herein contained, or in conformity with 
the requirements of this Act, he may seize the 
same, and shall forthwith give information of 
such seizure to the Magistrate having jurisdic- 
tion. 

18. Any of the powers and duties con- 

ExercUe of any f?^''^^ '^^ '"^^^ ^7 
f warden's ^^ ^ warden may 

^ be exercised and performed 

P^ * by any other officer whom 

file local Government may from time to time 
appoint. 

r.^PenalUei. 

19. The Governor-General in Council, or 

Cemmencement *^*» ^°^ Government with 

of penal sections. JJ^ P"^^"^ J""*"* ?^ 
'^ the Governor-General in 

Council, may, by notification in the Official 

Oazette, fix the date from which all or any of 

tihe provisions of Sections 20, 21, 22, and 24 

shall come into force in respect to any district 

or sub-district, and the said sections shall be 

of no effect in such district or sub-district except 

in so far as they shall have so come into force. 

20. Whoever sells any weight, weighing 

Sale of weights, ^^^^^^v measure pur- 

measures. an d P^!^^,^ *^ ^^^^ ^^ 

ix.io«w^o\>^i. «^«: • weight or measure autho- 

baiances not ven- . ^ , xi.« a j. j 

£^ nzed under tms Act and 

directed to be used under 

Section 9 or 10, or any baluice, which weight, 

maclnne, measure, or balance shall not have 



been verified under the provisions herein con- 
tained, shall, for every such sale, be liable to a 
fine not exceeding 5 rupees, 

and, in default of payment thereof, to impri- 
sonment for a term not exceeding a week. 
21. Whoever uses or has in his possession 
Use of weiehte ^^^ Purposes of business or 
measui^ f n d trade any weight, weigh- 
balancTnot veri- ^"^ ^«f.^^°t' or measure 
fied but correct. Purporting to indicate any 
weight or measure autho- 
rized under this Act and directed to be used 
by him under Section 9 or 10, or any balance, 
wl)ich weighty machine, measure or balance 
being correct and in conformity with the 
requirements of this Act, shall not have been 
verified under the provisions herein contained, 
shall, for every such thing so used or had in 
possession, be liable to a fine not exceeding 
5 rupees^ 

and, in default of payment thereof, to impri- 
sonment for a term not exceeding a week. 

Use of weights, oo -mru 
measures, and, ^2. Whoever uses or 
balances not veri- ^^ "^ ^^ possession, for 
fied and not cor- P^n>oses of busmess or 
rect. *"^^' 

any weight or measui^ other than a weight 
or measure directed to be used by him under 
Section 9 or 10, or any machine for the purpose 
of indicating any weight other than a weight 
so directed to be used, 

or any weight, weighing machine, or 
measure purporting to indicate any weight or 
measure authorized under this Act, and directed 
to be used by him under Section 9 or 10, or 
any balance, which weight, measure, machine, 
or balance has not been verified under this 
Act and is not correct, or is not in conformity 
with the requirements of this Act, 

shall for every such offence be liable to a 
fine not exceeding 10 rupees, 

and, in default of payment thereof to impri- 
sonment for a term not exceeding a fortnight : 

Provided that nothing herein contained shall 

Proviso as to jei^^er it penal to use or 

weights and mea- ^ ^^^« m possession for 

surls of the United P^7^«^« of busmess or 

Kingdom. *^® J^y "^^'S}^ ^'^ ™?^ 

° sure in tiocordance with 

the standards of weights and measures estab- 
lished throughout the United Elingdom of 
Great Britidn and Ireland. 

23. ISfo person shall be convicted under 
C o n T i o t i o n 8 SectiSn ^ or Section 22 

nnder Sections 21 J'''^^" *''%'T^r •!i*i! 
and22howrimited. have proyed Aatweigfeta 
or measures venned under 
tbis Act and suitable for the piurposes of ike 
4)usiness or trade of such person were publicly 
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offered for tale and procurable at a reaAonable 
price in the diatrict or sub-district in which 
the ofience was comniitted, and at, or imme- 
diately before, the time when the offence was 
committed. 

24. Whoever fails to submit for verifica- 
tion nnder Section 13 



Failure to submit 



any weight, weighing 



for verification. „,achine, or measure used 

by him under the provisions of Section 9 or 
Section 10, or any balance used by him in his 
dealings, shall be liable to a fine not exceeding 
50 rupees, 

and, in default of payment thereof, to impri- 
sonment for a term not exceeding one month. 

25. A Magistrate convicting any person 
T^ . , p under Section 20, 21, 22, 
Disposal of ^^ 24 of this Act, or 

things in respect ^^^^^ ^j^^^^ XIII of 
to which convic ^j^^ Indian Penal Code, 
tions take place. ^^y. ^j^^^^ relating to 
weighing and measuring^) may order the thing 
in respect to which the conviction took place 
to be brought before a warden, to be dealt with 
nnder the provisions of Sections 14 and 15 : 

Provided that, if the Mugistrate consider 
such thing unfit for verification or correction, 
he may, instead of ordering it to be brought 
before a warden, cause it to be defaced or 
rendered incapable of use. 

26. Whoever knowingly counterfeits any 

^ X ^ 'ij mark used by a warden 
Connterfeiting ^^^^ g^j^ j^ ^^„ 

warden 8 marks. ^ punished with impri- 

sonment for a term which may extend to three 

ycarsy and shall also be liable to fine. 

VI, — MisceUa/neoue. 

27. The Governor-General in Council may, 

Pow^r to make ^^^ ^™^- ^ f'^^^^^^ 
^^ J^les consistent with this 

Act for regulating the 

following matters : — 

(a.) The appointment of wardens ; 

(b.) The guidance of wardens in all 
mattOTS connected with the performance of 
their duties ; 

- (c) The provision, re-placement, custody, 
and use of the standards ; 

(d.) The method of verifying local standards 
and weights, weighing machines, and measures 
authorized under this Act, and balances, and 
of certifying such verification ; 

(«.) The errors which may be tolerated in 
weights, weighing hiachines, and measures 
aathoriied under this Act, and in balances; 
, (/•) The shapes? proportions, and dimen- 
sions to be given to weights, weighing 
machines^ and measures authorized under this 
Act, and to balaooes, aad the materials of which 
they may be made { 



(g.) The mai4dng on weights and measurefi 
authorized under this Act of their several 
denominations ; 

(h.) The conditions under which Govern- 
ment offices. Municipal bodies. Railway Com- 
panies, and persons engaged in businesses or 
trades, shall be subject to inspection and veri- 
fication of the weights, weighing machines, 
and measures authorised under tfcus Act, and 
of the balances used or sold by them ; 

(t.) The fees to be paid for verifying, 
correcting, and certifying the verification of 
weights, weighing machines, and measures 
authorized under this Act, and of balances* 



Publication 
rules. 



of 



28. Suefa rales shall be 
published in the Oatette of 
India. 



And the (Governor-General in Council, or the 

^ ^ ^ X local Government with 

Commencement ^^ .^^ ^^^^ ^^ 

of rules. ^^^ Governor-General ia 

Council, may, by notification in the Official 
Oaxette, declare that, from and after a day to 
be named therein, all or any of the said rnles 
shall come into force in respect of any Govern- 
ment, office, Municipal body, or Railway Com- 
pany, or of the persons engaged in any speci- 
fied business or trade in any district or snb- 
district, and thereupon to the extent specified 
in such notification, such rules or rule shall 
have the force of law. 

29. All fines imposed under this Act majr 
•o tn ^ be recovered, if for offenoea 
Recovery of fines ^^^j^ted outside the 

ana tees. ^^^^ ^^^^^ ^^ ^^^ ^^,^^ 

of Calcutta, Madras, and Bombaji in the 
manner prescribed by the Code of Criminal 
Procedure, and, if for offence committed wi&in 
those limits, in the manner prescribed by any 
Act regulating the Pohce of such towns in 
force for the time being. 

All fees payable under this Act shall be 
recoverable as though they were fines. 

30. The local Government may, from time 
ToM^ ^p ^«; ^ ^°*®> prepare tables of 
,^*2 the equi^leits of weights 

^ * and n:ieasure8, other than 

those authorized under this Act, in terms of 
the weights and measures bo authorized and 
the equivalents so stated, after notifioatioxi in 
the local Official Oaxette^ shall be deemed tke 
true equivalents. 

WHITLBT STOKES, 
Secy, to ike OouncA cf ike Oovr.^Oenl. 
for making Laws and BeguUUitmm. 

Re-published by order of His Excellency the 
Governor in Council. 

R. S. ELUS, 

Chief Seereiary. 



Digitized by 



Google 



THE 



MADRAS REVENUE REGISTER. 



No, 9.] MADRAS:— THURSDAY, SEPTEMBER 15, 1870. [Vol. IV. 



MIRASSI RIGHT^II. 



In a former issue we spoke of the claims 
put forward by mirassidars to waste lands, 
and of a pamphlet advocating those claims 
published by Mr. Ragoonath Row. In the 
scheme proposed by that gentleman for a 
new settlement of the Tanjore District we 
saw how the proposal, if carried out, would 
have the tendency to create a class of land- 
lords paying a permanent settlement, and 
enjoying the whole of the lands now lying 
waste. This system of settlement is, we 
believe, what is advocated by all upholders 
of mirassi right ; a right which, they urge, 
has descended to ^hem from time immemo- 
rial. The policy of the English Govern- 
ment was declared to bo that of continuing 
to the inhabitants of India all rights and 
privileges, which existed when the English 
took the reins of Government. This being 
the proclaimed policy, the mirassidars main- 
tain that they are entitled to all the benefits 
which they can prove that they have enjoyed 
under former Governments. There is no 
doubt but what proprietors of land have 
always in this country been allowed certain 
privileges. Whether those privileges ex tend 
as far as the claims of the mirassidars do, 
and further, in what parts of this Presi- 
dency mirassi right actually exists, we now 
propose to discuss. 
We will commence with the second point 



first. Some months ago, in our issue of 
November, we stated that a great number 
of mirassidars owed their existence to a crea* 
tion of English Collectors. This opinion 
we again repeat. We fancy there can be 
no doubt that, if the British Government 
resolved to continue the privileges of the 
cultivators as they found them, there could 
not have existed in any of the countries 
under the Mahomedan rule any mi^si 
rights, as now claimed, whatsoever. That 
all land is the property of the ruling power, 
and has to pay tribute to the Government, 
is one of the primary maxims of the Maho- 
medan religion. The Koran even goes so 
far as to allow no unbelievers to hold any 
land at all, except on payment of tribute, 
and enjoins upon the faithful to " fight 
against them who believe not in God * * ♦ 
uMil they pay tribute by right of subjec- 
tion.'' (Chapter IX.) Where a Government 
is entitled to tribute from land, it is entitled 
to a tribute from all lands : the eflfect, how- 
ever, of the claims of the mirassidars is to 
keep a certain quantity of land uncultivated, 
for their own use, without paying any 
tribute for it whatsoever. We may, there- 
fore, not unreasonably assume that the 
existence of a mirassi or proprietary right 
under a Mussulman Government, would 
have been an anomaly, and that, if it 
existed, we can only look for it in those 
countries to which the Mahomedan rule did 
not extend. 
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It is a sigaificant fact that iu most of the 
districts round the Presidency town, and 
which formerly formed a portiqn of the 
Carnatic kingdom, and were under the 
rule of the Nabob of Arcot, mirassidars, 
when about to represent a claim or a 
grievance, invariably preface their remarks 
by stating, " I am a mirassidar of fusly so 
aniso,^^ (the fusflj so named being generally 
one in the commencement of this century). 
In South Arcot, and in some of the 
southern taluks of Chingloput and North 
Arcot, the phrase generally used is, "I am 
a mirassidar of Fusly '17.'' When we 
come to look closer at this, we find that this 
fusly was the one in which the claims of the 
mirassidai^s of these districts were finally 
settled, or, in other words, created. Were 
it true that these claims were prior to that 
date or immemorial, it is scarcely credible 
that the claimants should not fix an earlier 
date as the one when their rights first 
commenced. Chingleput and the vicinity 
of Madras was the part of the country 
where the English first acquired land. 
In the commencement of the last century, 
the Civil Servants at Madras held land 
to a large extent under the native Govern- 
ment, through their dubashes or native 
agents. Gradually the dubashes managed 
to get this land into their own hands, and 
from time to time, aided by the unsettled 
state of the country, they made fresh pur- 
chases from ryots, who, driven by war into 
the Presidency, were only too glad to sell 
their holdings. These dubashes gradually 
formed themselves into a class of land- 
holders, employing first of all sub-renters to 
cultivate their lands, and latterly taking 
them under their own direct management. 
After some time the dubashes had gained 
themselves so much influence, that they 
formed a faction of great power, and the 
claims they advanced to rights and privi- 
leges were urged with no small pertinacity. 
Chingleput, or, |is it was then called, ^^ the 



jaghire," was thus in a continual state of 
confusion ; the ^' upstart dubashes" were 
eternally clashing with the few remaining 
ryots, and all attempts to produce any 
unanimity failed. Such is the report of the 
'^ Select Committee on the affiairs of the 
East India Company" dated 1812. When 
things were in this state, Lionel Place was 
made Collector of the jaghire, and his efforts 
were chiefly directed to the restoration of 
order. During the course of the inquiries 
made by Mr. Place, previous to making a 
settlement with the landholders, the ryots 
put forward what were called mirassi 
claims, and so unknown do these claims 
appear to have been up to this time> that 
the Select Committee state (page 12) ^' iJni- 
it was the first instance of any such claims 
being brought forward.'^ These claims seem 
at fii*st to have been made with a view to 
the assertion of a hereditary proprietary 
right in lands held by mirassidars, and it 
was urged that this right dated from the 
time of the Hindu rulers, and had been 
continued under the Mahomedan Govern- 
ment. The word " mirass" is undoubtedly 
of Arabic origin, and it is equally certain 
that it was used by Mahomedan Govern- 
ments in speaking of certain tenures of 
land. We, however, are of opinion that it 
refers merely to the hereditary right of 
landholders to the land they possessed, 
but not to claims to other lands which 
they did not hold.|f Two points],may serve 
to warrant our presumption, — ^firstly, the 
indiscriminate way in which the term 
" mirassidar" is everywhere, in the South of 
India, used, not only with reference to land- 
holdings, but also with reference jto service 
tenures. A village monigar, a pagoda 
goorookal, and a common toty have each a 
mirassi right to the appointment he holds 
and to the emoluments attached to'it,]but noi 
to any other. This mirassi right^is [simply 
an hereditary one. The sole and simple 
privilege attached to it is, that^the appoinfc. 
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ment will descend^ according to the 
ordinary course of things, from father to 
son. A word which is used equally with 
reference to land and service tenures must 
surely haye the same meaning in either 
instance. Those privileges which do not 
exist in a service '' mirass^* can scarcely be 
assumed to exist in a land " mirass." 
Secondly : in order to prove that the privi- 
leges claimed, dated from the times of the 
Hindu rajahs, the would-be mirassidars 
urged that there was a recognized Malabar 
expression for the Arabic term. The word 
they used, and which is still in use as a 
synonym of *' mirass,^' is the word caniatehy^ 
derived from cani = land and atchy = herit- 
Tl|^. The Malabar synonym, therefore, has 
precisely the same signification as what 
we have attached to the Arabic title. We 
have seen how restricted the meaning of 
the Arabic title is with regard to service 
tenures, and we can, therefore, scarcely be 
said to be incorrect, when we maintain that, 
as iregards the land tenure, the word 
" mirass^' means nothing more than what it 
does as j*egaf ds a service tenure, nor more 
than what the vernacular synonym warrants 
us in attaching to jt. This hereditary right, 
however, has been finally settled. It has 
been acknowledged that, as long as a ryot 
pays the rent of his holding, so long 
will it be continued in his enjoyment, 
and in the same way enactments have 
been passed to continue to village servants 
and their heirs the emoluments attached 
to the offices they fill as long as they perform 
the work. 

The claims put forward by the mirassidars 
of the jaghiro found a ready supporter in 
Mr. Hace, whom we shall not bo far from 
wrong in styling the " father of mirassi- 
dars.'' The claim, which was probably at 
first only advanced in order to secure an 
iereditary right to the land occupied, 
gradually developed. Settlements which 
had in reality been only temporary ones, or 



such as had been made by the Nabobs 
during years of war, when they wore only 
anxious to raise money as quickly as possi- 
ble, were cited as the basis on which to 
form a new and permanent settlement, and 
were alleged to be the tenures on which the 
land had been held from time immemorial. 
All the complications of /'Swatantrams,^' 
" Pardie marahs,'' and '^ ijftrdie marahs,4{ or 
the manner in which the crops were divided 
between the land«owner and the tenant 
arose, and were all brought forward as 
showing the proprietary right of the land- 
owner, as opposed to that of the poyacarry, 
and as independent of the Government 
right to the land, whereas in reality these 
fees, apportioned on division of the crops, 
had hitherto been paid, not because the 
land-owners were entitled to them from 
time immemorial, but because, during the 
recent years of disorder and almost anarchy, 
these fees had been paid by the poorer land- 
holders to the richer, in order to gain from 
the latter a protection which the Government 
itself was unable to aflTord. When, there- 
fore, a period of peace set in, and when a 
new Government, able to protect its sub- 
jects, took the place of the former weak 
and incompetent rulers, these arrangements, 
which had been made only recently during 
the years of misrule, should not have been 
assumed as the basis on which land tenures 
had always been held. 

We are, therefore, of opinion that in all 
districts attached to, or forming a part of, 
the Camatic, mirassidars or landholders 
having a vested right, not only in the lands 
for which they pay rent, but also in the 
uncultivated lands attached to their villages, 
and having also a right to exact fees, as 
mirassidars from poyacarries or strangers, 
cultivating those waste lands, are a class of 
men which never existed in those districts, 
until their existence was recognieod for tho 
first time by Mr. Place, who, considering 
that usages, which had originated in times 
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of anarchy and war, were of immemorial 
age, first gave to the would-be mirassidars 
a locus standi from which they were then 
able to put forward fresh claims. The 
result has been that the Board of Revenue, 
the local Government, and the Board of 
Directors at home have been continually in 
a state of perplexity. Contradictory orders 
have been given, and the uncertainty only 
tended to make the claimants more ener- 
getic in pressing their claims, in order that 
the position they asked for, might actually 
be defined by law. The numerous decrees 
which have been given in the High Court 
and the Zillah Civil Courts, on the mirassi 
question, have by no means helped to solve 
the difficulty. In a future issue we propose 
to give a brief resumd of the principal 
Court decrees and Government orders which 
have been passed. 

We shall, therefore, answer the second 
of the questions, we proposed at the com- 
mencement of this article, by stating that 
mirassi right was, under the Mahomedan 
Governments, simply a right which con- 
firmed the possession of land in the family 
of the holder as long as he paid the rent 
thereof; that the land tenure was closely 
allied to service tenure ; and that the same 
name was given to both ; and finally, that 
to have allowed a race of Hindu land- 
holders, with a proprietary right in all the 
soil attached to each village, and a right 
which could not be interfered with by the 
Government, would h^ve been an anomaly 
under a Mahomedan Government, and could, 
therefore, have had no recognized or legal 
existence, however it may have existed as a 
local usage or as a temporary custom which 
had arisen owing to the force of circumstan- 
ces. I{, therefore, mirassi right exists any- 
where in the South of India, it will be 
found only in those countries which were 
under Hiriflu rule until they passed into 
British hands, such as Tanjore and Madura. 
It is indisputable that in these districts 



there exists a class of men, whom we found 
in the enjoyment of certain privileges. In 
our next notice of this subject we shall 
endeavour to show how far those privileges 
have extended, and how far the present 
mirassidars are justified in citing them aa 
a proof of the justice of their present 
claims. 



BRITISH RULE IN INDIA. 



Wb have arrived at a period in the history 
of *' Japhet dwelling in the tents of Shem," 
when it can do no harm^ but probably a 
great deal of good, to look back upon 
British advent and Britbh rule in Qua 
country. It is a period when it behoves our 
statesmen seriously to cast about in their 
minds and inquire what ought to be the 
future policy of Government in India. They 
can no longer be content to glide along tho 
old grooves of past circumstances and events. 
Education has of late years efifected great 
changes in the sentiments of the people : 
they are awakening to a sense of their rights 
as citizens ; they no longer submit in silence, 
or look on with indifierence ; but they are 
beginning, with almost European frankness, 
to examine the policy of the Government 
which rules them, and to discuss the advan- 
tages and privileges which the circumstances 
of the present day require. Even rulers as 
well as ruled are already familiar with tho 
hitherto startling doctrine, '^ let the children 
of the soil share in the Government of their 
country.'' At a time like this especially, 
when the natives of India see two mighty 
European nations arrayed against each other 
regardless of what Great Britain may think 
or say, it is a question worth considering 
what position England is likely to occupy 
hereafter in the estimation of her own sub- 
jects, if not among the nations of the world. 
In herself, she is small — ^nay, almost insignifi- 
cant — but in tho gigantic mission she has 
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been able to accomplish, in the mighty 
dependencies she has added to her little 
island rule, and in the aggregate of her 
splendid development and resources, she is 
truly grand and great, and may still be said 
to be foremost among nations and powers. 
And it is not too much to add that, were she 
to-morrow to be deprived of all her numer- 
ous dependencies, big. and small, but possess- 
ing India alone, she would still be second 
to no other nation on earth, if not absolute 
mistress of the world. What, then, were 
we yesterday, and what are we to-day, 
in this land of the sun ? What has been 
our past career; what are our future 
responsibilities towards the people of this 
country ? 

When the little band of adventurers 
from the far distant island first established 
a footing on the great peninsula of Hindu- 
stan, the mighty Akbar reigned as Great 
Mogul. He was both a warlike and a 
prudent prince, who sought, while physi- 
cally subduing the restless hordes that 
surrounded him, mentally to enlighten 
them and to improve their moral and social 
condition, according to his instincts. He 
was succeeded after a lapse of fifby years, 
filled in by the reigns of Jehangeer and 
Shah Jehan, by the great Aurungzebe, 
who waged war for years against the 
ever-encroachiug Mahrattas, attached many 
of the rajahs and independent chiefs 
as his tributaries, planted his viceroys 
in difierent districts, and nearly sue- 
ceeded in bringing the whole peninsula 
under his single dominion. His territories 
extended from 10 to 35 degrees in latitude, 
and nearly as many in longitude ; and his 
revenue amounted to £32,000,000 sterling. 
The magnificence of his court was describ- 
ed by intelligent travellers as exceeding 
anything that Europeans had ever seen. 
His splendid throne, set with diamonds, 
rubies, emeralds, ^d pearls, and worth more 
than six millions storling,— the very floor 



of his palace paved with precious stones, — 
his elephants fed on meat, and regaled 
with sugar and brandy, and taught to bend 
the knee in the presence of their mighty 
master— his richly caparisoned horses, their 
bridles set with costly gems — ^his noble 
followers, each a prince in his way — ^his 
wondrous army of retainers, so large that 
his camp was thirty miles in circuit and 
contained half a million of people — all made 
up a state of pomp and circumstance that 
dazzled the minds of Europeans, and led 
those who had invested their money in the 
new trading scheme to expect much more 
than they could ever realize, though stupend- 
ously great have been the results actually 
accomplished in the course of time. Pro- 
vidence, however, had not destined the fol- 
lowers of the Prophet to be the great rulers 
of India. That destiny was reserved for the 
Anglo-Saxon race — ^for the successors of tho 
little handful of enterprizing men who left 
home and country, not for territorial aggran- 
dizement by conquest, but for the peaceful 
purposes of commerce and gain. The 
descendants of the illustrious Aurungzebe 
were feeble and unwarlike ; and the empire 
declined, and soon after fell into the hands 
of the victorious Persians. The Afifghans 
followed. The Rajpoots, the Jh^ts, and 
the Sikhs sprang to arms. The conquered 
rajahs ceased to pay any respect to the pea- 
cock throne ; and the turbulent Mabntttas, 
evOT ready to take advantage of embar- 
rassed rulers, emerged from their fast- 
nesses and aimed at the highest power 
for themselves. Wherever these famous 
warriors appeared, the frightened inhabi- 
tants fled to the mountains ; wherever 
they planted their feet, all vegetation lan- 
guished, standing crops were destroyed, 
and the horrors of famine ensued. From 
Calcutta, where tho Mahratta ditch tells 
its own tale even to the present genera- 
tion, to Delhi, where they levied blackmail 
on the wretched sovereign^ the barbaricms 
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kept all races alike in constant terror. The 
country being in this unsettled state, the 
viceroys contented themselves with sending 
occasional presents to the Court at Delhi, 
and became in all but name so many inde- 
pendent sovereigns. 

In the meantime, the little community of 
English settlers had been growing. So had 
the French and Portuguese adventurers. 
The English, indeed, at this time, were not 
at all by any means in advance of their 
rivals, and had, during the latter part of the 
reign of Aurungzebe, a very narrow escape 
of being tnrned out of the country 
altogether ; but their commerce was import- 
ant to the native princes, who interceded 
for them with the Great Mogul, and they 
were allowed to remain and prosper. In 
1600, Queen Elizabeth granted a royal 
charter to tho Association which formed the 
nucleus of the afterward world-renowned 
East India Company. Their first depfit 
was at Surat. In 1640 they obtained 
from a Hindu chief a spot of ground 
on which Madras now stands, and where 
they built Fort St. George. In 1698 
they acquired a grant of land in Bengal 
from the Great Mogul, and there they 
built Fort William, and commenced a goodly 
city, now not very inaptly called ''the 
city of palaces"— Calcutta. Then, Bombay, 
the dowry of Queen Catherine of Braganza, 
was sold to the Company by the king, her 
husband. And thus, the English acquired 
three stations or settlements, wide apart for 
carrying on their increasing comtnerce. 
By a succession of events scarcely to have 
been anticipated, these adventurous traders, 
who were utterly innocent of any desire of 
conquest, who were, indeed, quite unlearned 
in the art of war, who had no army and 
desired none, became warriors and con- 
querors in spite of themselves. First, the 
French caSalled with the native princes 
and tried to dispossess tho English. But 
Robert CliYO, tho civilian writer, snatched 



his countrymen from annihilation, and led 
them from one victory to another, until, by 
sheer force of will, he not only rescued them 
from such a fate, but gave them a power 
in tho Camatic they had neter dreamt 
of possessing. Not only had he to make 
soldiers for the occasion, but he had himself 
to learn the art of war before he could 
teach his men to fight. Well did Chatham 
call him the " heaven-bom general." Ho 
triumphed over every obstacle both in tho 
Camatic, and in Bengal, whither he was 
soon called to do for his country there what 
he had already done for her elsewhere. Wo 
need not relate how the despot who then 
ruled Bengal, Surajah Dowlah, took pos- 
session of Calcutta, and incarcerated tho 
unhappy English in the famous Black Hole. 
Clive dragged the tyrant down to the dust, 
and afterwards deposed him and put Moer 
Jafieer in his place by force of British 
power. Then the French made another 
attempt to dispossess the English at Madras ; 
but the victory of Wandewash, gained by 
Sir Eyre Coote, resulted in the establishment 
of English supremacy and the terminatioa 
of French power in India. And thus did 
peaceful traders, in spite of themselves, 
become conquering soldiers. 

But the English had still many foes to 
encounter. The Mysoreans in the south, 
and the Mahrattas everywhere, needed all 
their energy and skill. Meanwhile the 
power, which the onward course of events 
had compelled the Home Government to 
delegate to them, fully employed their time 
and called for the exercise of prompt yet 
prudent administrative action. In 1773, 
when. Hastings became Goyeraor-General, 
there was a large standing army, composed 
mainly of native sepoys under European 
Officers. The revenues of the Company- 
thanks to the energy and diplomacy, but, 
we are sorry to be obliged to add, tiie 
unscmpulous conduct of Warren Hastings— 
recovered from tho collapse incidental to 
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converting all the English clerks and 
merchant factors into soldiers and diplo- 
matists. From 1773 to the present time, 
India has been ruled by a Governor-General 
with various modifications in his power and 
in his executive staff. During this period 
we have had war upon war, and we may 
add mutiny after mutiny; and at the 
present day, notwithstanding the civilizing 
influences of British rule, commerce, and 
education, we can only hold India and 
ensure peace and safety for the English 
residents by means of a large. and most 
expensive standing army. India is now 
governed by a Viceroy, whose appoint- 
ment is in the hands of the Home 
Government; but, unfortunately for the 
complete prosperity of the country, his 
power for good, always supposing that he 
is equal to the occasion, is trammelled 
both by local prejudice here and by the 
ignorance of the Secretary of State at home. 
In spite, however, of all shortcomings in 
the past, and the ample room that there is for 
amendment both in the present and in the 
future, it is a grand fact, full of credit and 
glory to the English name, that a little 
band of adventurous traders have acquired 
for the nation an empire containing 180 
millions of inhabitants. 

The question, then, arises — a qneation 
pregnant with interest to every English 
mind — ^are those millions of human beings 
really better off under our rule than they 
would have been had our armies never 
entered India f When the Moslem power 
melted away, there was no corresponding 
power in the whole peninsula to take its 
place, and the country, therefore, became 
broken up into fragmentary kingdoms and 
principalities, which were ever conspiring 
to overthrow each other, and all by turns 
leagued with, or againsit, the robber horde 
of Mahrattas. No unity could ever spring 
from snch a chaos, no morality flourish where 
all tUike was immoral; and no civilizatioa 



advance when all were debased by the 
same grovelling superstition. We havo, 
by the mere force of our great strength, 
united into one mighty kingdom these 
princely fragments, and have endeavoured 
to govern them by a uniform code of laws 
on principles of the strictest justice. We 
have opposed the power of a pure religion 
to Hindu superstition and Moslem bigotry, 
and the principles of honour and sincerity 
to deceit and falsehood. But the same 
difficulty which met the conqueror of old 
meets the conqueror of to-day. Neither 
one, nor the other, has been able to 
overcome the barrier of " caste.^* The 
brahmin of to-day is still the brahmin of 
the tenth century, to whose mind the pollu- 
tion of the Christian is quite as bad as that 
of the Mussulman. The great divisions of 
mankind in India have divided and sub- 
divided into an infinity of sects or castes; 
and still each class preserves its peculiar 
distinction. A distinctive trade or calling 
is as strictly hereditary as entailed property 
in England; and a Hindu, without any 
shame or misgiving, will record himself as 
an hereditary beggar, robber, hangman, or 
buffoon. We send out missionaries; but 
there are comparatively few conversions, 
nor are they likely to be frequent in a 
country where the consequent loss of caste" 
is, not only utter disgrace, but actual expul- 
sion from home and severance of all family 
ties. We have given India good roads, 
the railway, and the telegraph. We havo 
opened for the Hindu the road to civili25ation 
and moral elevation ; but, in doing so, wo 
have awakened higher aims and desires, 
which, at present at all events, there does not 
seem much opportunity of realizing. On the 
one hand, by means of a European education, 
we have unsettled their faith without offering 
them a substitute system which they will 
accept ; and, on the other hand, by morally 
elevating them, we have made them dis- 
contented with their condition of a con- 
quered people, and yet will not give theim 
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opportanities of participating in the govern- 
ment of themselves. Tn the interest of 
the world at large, as well as that of the 
native races themselves, there cannot be the 
smallest room to doubt that it is far better 
that India should be as she now is, than 
that she should be, as we found her, split 
up into factions under tyrant despots, 
great and small. But there is much yet 
to be done for her, not only in justice to 
the people themselves, but for the very 
credit of the English name. What the 
future of India may be, it is difficult to 
foresee; what it shall be, is a problem 
very difficult to solve. Whether our voca- 
tion is simply to educate the native races 
up to the point of self-government^ and 
then hand over to them an empire purified 
and strengthened— or whether it is our 
mission to retain India for all time, as she 
now is, the most glorious of the many 
appendages of the British Crown— is a 
question worth the consideration of our 
best statesmen and most advanced philo- 
sophers. But we feel certain, from our 
knowledge of the people, that they would 
prefer the proud privilege of being "British 
subjects," in fact and not only in name, 
rather than be left to the lottery of entire 
self-government, or the cei*tainty of being 
a prey to some powerful, bat not over- 
scrupulous, European power. In either 
case, however, England has yet a great 
work to perform, and a heavy respon- 
sibility lies upon India's rulers. We have 
awakened desires and instilled instincts 
which it is our duty to gratify ; and 
while retaining the highest power in our 
own hands, we must nevertheless give the 
children of the soil all the privileges of a 
free people, all the opportunity of social 
advancement, every facility to share in the 
government of themselves, without any dis- 
tinction of caste, colour, or creed. 



HIGH COURT— MADRAS. 



(Appellate Side.) 
Scotland, C. J., and Collett, J. 

Rent Recovery Act — Sections 41 to 43 — Collector's 
preceediiiga-— Appeal, 

Wliere warrants for dispossessing certain ryots 
were issued under Section 41, Act VIII of 1865, 
and the Collector ^ on petitions under Section 43, 
referred the parties to arbitration and passed 
an order in accordance with the awards the 
Civil Judge set aside the order on the ground 
of misjoinder. 

Held, that the Civil Court has jurisdiction to 
hear a regular appeal under the Bent Recovery 
Actj only when there has been a judgment hy a 
Collector in a summary suit tender that Act ; 
and that the proceedings taJcen under Sections 
41 to 43 were mimsteriat on the part of th^ 
Collector^ and not in the nature of a suit. 

OivU Mis. Petition 96 of 1870. 

Maidai Dalawy Kumarasawmy Moodelliar and 

two others v. Nallakannu Taven and 

thirty-one others. 

The plaintiffs (landlords) ejected defendants, 
(their tenants), under Section 41 of Act VIII of 
1865 ; the tenants appealed under Section 43, 
and pleaded that they had paid what was due, 
and denied the agreement produced by the 
hmdlords. The Sub-Collector, Mr. SeweU, 
referred all parties to arbitration, requiring the 
arbitrators to find on the three following issues; — 
first, whether puttahs and muohilkas had been 
exchanged or dispensed with between the par^ 
ties, so as to enable the defendiuits to apply for 
warrants of ejectment under Section 41 of Act 
VIII of 1865; second, whether the ryots had, 
or had not, paid the m^lvaram for Fasly 1276 
to the lessees ; third, whether there was siiJicient 
property on the premises of the ryots to cover 
the amount of arrears alleged to be due. The 
arbitrators found first, that muchilkas had been 
given by the ryots to their landlords ; second, 
that they had not P^id the m^lvaram for Fuslj 
1276; and third, that they had not sufficient 
property to cover the amount of arrears alleged 
to he due. On these findings, the Sub-Collector 
granted the landlords the \varrants of ejectment 
applied for by them, which had been previoual j 
granted, but had been suspended during the 
pendency of this suit. The ryots then ap^aled 
to the Civil Court of Tinnevelly. The Civil 
Judge (Mr. Child) was of opinion, that it waa 
utterly impossible to give a just decree wheva 
the parties were so improperly joined together. 
The three landlords vTere all separate front 
each other ; so were the thirty-eight ryots ; and 
their individual rights might differ very muoli. 
The Sub-Colleolor had acted in acoordanee 
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with the proviflions of the old Act, and had not 
complied with the provisions of Chapter 6 of 
the Civil Procedure Code, as required by Sec- 
tion 74 of the present Rent Recovery Act, 
(Vin of 1865). In fact, Mr. Child was of 
opinion, that the whole proceedings were illegal 
and unsatisfieictory ; the more unsatisfactory, 
as the misjoinder was the fault of the Sub- 
Collector, and not of the ryots who had each 
presented a separate petition. The Civil Jitdge, 
therefore, reversed the decree, and directed 
the Sub-Collector to take up each case sepa- 
rately, and try the matter de novo. He was 
further of opinion, that the case was one of 
great importance, as it appeared that the ryots 
bad occupation rights, and ejectment was, 
therefore, a serious matter. From this decision, 
the landlords appealed to the High Court on 
the following, among other, grounds — that 
the Civil Judge had acted without jurisdiction 
in this case; that the Collector's decision, 
passed in accordance with the award of the 
arbitrators, was final under the Civil Procedure 
Code ; that the proceedings held by the Civil 
Judge in appeal therefrom were null and void, 
ab wUio ; and that there was no objection to 
several landlords joining in the same suit when 
the issues in dispute were the same or similar, 
and when all parties concerned agreed to such 
an arrangement. Srinivassa Charry for special 
appellants; Kuppuramasawmi Sastry for spe- 
cial respondents. 

The High Court delivered the following 
Judgment ;— 3rc2 May 1870. 

In Ihis case, certain landholders applied to 
the Collector for warrants to be put into pos- 
session of lands under Section 41, Madras Act 
Vni of 1865. The warrants were issued, but 
some of the ryots appealed under Section 43, by 
presenting ordinary petitions. In disposing of 
those petitions, the Collector referred certain 
questions to arbitrators, named by the parties, 
and then made an order in accordance with 
tiieir award. The Civil Court has heard an 
f^peal from this order. It is quite clear that 
Seoiion 69 gives the Civil Court jurisdiction to 
liear a regular appeal, only when there has been 
a judgment by the Collector in a summary suit 
under the Act. Section 50 and the following 
sections provide the procedure to be observed 
in summary suits before the Collector ; and the 
mooeedings taken in this instance under Sec- 
timiB 41 to 43, were not of the nature of a 
Sttity or governed by the proeedure in Section 
SO and following sections. The landholder is 
mtiiled, on application, to the issue of a warrant 
vttdor Section 41, and that is a ministerial act 
rf tilie Collector ; upon the production of the 
writtdn statement required by the section . The 
^l«irraiit is executed by the Police, unless the 

3ot appeals to the Collector to show cause why 
e warrant should not be executed, and Section 



44 contemplates that the execution of tho 
warrant may be followed by a civil suit to 
reverse the delivery of possession. Clearly, there- 
fore, the Collector had, on this occasion, no sum- 
mary suit before him : he was merely executing 
a special summary remedy given to the land- 
holder against the ryot for non-payment of rent, 
and that was petitioned against. That the 
Sub-Collector has, in the present instance, 
chosen to designate his proceeding a summa^ 
suit, cannot, of course, constitute them such. It 
was also, of course, open to the Collector, in per- 
forming this as well as any other executive duty, 
to refer any questions in dispute between the 
parties to arbitrators named by them. The 
Civil Cotirt, therefore, in hearing the appeal, 
exercised a jurisdiction not vested in it by law, 
and ihe case falls within Section 85, Act XXIII 
of 1861, though it cannot properly be disposed 
of by us as a special appeal. The record being 
before us, we think that it is our duty io pro- 
ceed under Section 85 ; and we shall accordingly 
make an order setting aside the decision passed 
on appeal by the Civil Court. 

As is usual under this section, we shall make 
no order as to costs. 



Scotland, C. J., and Collett, J. 

Ferry — Leatte — Swreiyship — Prindpal and ageni 
— Oonstruoiion of docvments. 

Where A iooJc the lease of a ferry tvith B as his 
surety J and, to indemnify hirn^ executed a harar 
stipulating that the collections were to he made 
through B ; and where By on this karar^ 
dispossessed A of the ferry ^ alleging that he 
(A) was simply the agent, while he (B) was 
the party really beneficially interested — 

Hbld, that the reasonable and natural construction 
of the documents was, that the transaction was 
what U purported to be^ namely ^ a lease of 
the ferry to A in his name and for his benefit^ 
and an agreement to protect B from any loss as 
surety; and that, whatever sums B received 
beyond the amount of his liability, he received 
and held vn trust for A, 

S. A. 237 of 1869. 
Rungan and two others v. Tandava Chetty. 

Plaintifps took the ferry of Pallipalium on 
a ten-years' lease from the agraharamdars in 
1866 at Rupees 305 per annum, exchanging 
the customary puttah and muchilka. Defend- 
ant became guaranteed for the due fulfilment of 
the contract on the security of the puttah, 
which plaintiffs gave him. In May 1867, 
defendant took forcible management of the 
ferry ; plaintiffs, therefore, brought this suit 
to restrain him, to establish their sole right to 
the ferry-rent, and to recover collections to the 
value of Rupees 400 and after-rovcnue. The 
defendant admitted his suretyship ; but stated 

2 
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that, after the puttab ezeonted in September 
1866, plaintifib executed to him a karar, to the 
effect that he had the right to profits and 
losses; that they were his employ^; and that 
the daolv oollections were to be paid to him. 
He fnrtner alleged that he had been managing 
the ferry collections ; that, as plaintiffs baa 
fraudulently misappropriated Rupees 100, he 
had removed them; that he had not taken 
forcible possession; that the collections were 
not so large as represented ; and that plaintiffs 
had received wages from him. Mr. Shunker, 
the District Munsiff of Salem, found that plain- 
tiffs relied mainly on their Exhibit A., which 
purported to be a muchilka executed by them 
to the agraharamdars, from whom they leased 
the ferry, and had received the usual puttah. 
This document was admitted by defendant, 
and proved l^y the lessors. Defendant, on the 
other band, relied on Exhibit XI., a ka^ar sub- 
sequently executed to him by plaintifis. The 
District Munsiff £edled to discover in these 
documents anything Uiat would justify the 
recogtiition of the defendant as the rightful pro- 
prietor of the ferry. He found the muchilka 
plain and unmistakable in its terms : it stated 
that plainti£b had taken out the puttah them- 
selves^ and that they would pay uie kist, ^., 
through the surety; indeed, to his mind it 
explained Document XI., and distinctly sub- 
mitted the point of forfeiture (in the event of 
ncm-performanoe on plaintiffs' part) to the 
agpraoaramdars, and not to the defendant. 

The District Munsiff, therefore, found for the 
plaintifis, saddling defendant with all costs. 
Defendant appealed to the Civil Court of 
Balem. Mr. Cnamier, the Civil Judge, admit- 
ted that there was no doubt of the plaintiffs 
beiuff the ac^^ial lessees of the ferry, but was of 
opimon that it was quite open to defendant 
io show that this was merely nominal, and 
that he alone possessed a beneficial interest in 
the lease. From the karar (Exhibit XI.) it 
fleemed clear that defendant had procured the 
lease from the agraharamdars for the plain- 
tifib; that he received the puttah for them; that, 
in consideration of this, plaintiffii agreed to 
observe the conditions of the lease, ana to pay 
over (dl their collections to him ; and further, 
to give up their right to the ferry if any dis- 
pute should arise. This instrument, then, was 
to be considered as valid in law and binding 
on the parties : it also showed, the true nature 
of the lease, namely, that plaintiffs were 
merely the agents of the defendant, liable to 
be discharged if anything went wrong. ^ A 
dispute arose in consequence of plaintifis having 
misappropriated some of the collections, and 
defendant, frt>m that time, took the manago- 
ment of the forrv out of their hands. This, 
the Civil Jrudgo held, he was quite competent 
to do ; further, that XI. proved that plaintiffs 
had no beneficial interest in the lease, as all 



profits were to go to defendant^ while their 
remuneration was to consist of a percentage 
on the collections ; that, as plaintiffs did not 
complain to the Magistrate when the ferry waa 
taken out of their hands, it was dear they 
did not then think they had any substantiij 
rights under the lease. J^or all these reasons, 
Mr. Chamier reversed the Munsiff^s decisioD, 
and dismissed the suit. Plaintifis appealed to 
the High Court on the following, among other, 
grounds — that the true construction of the 
agreement was that defendant was security 
to the lessors for due performance by plain- 
tiffs, and that Exhibit ^I., was to operate as 
an indenmity to defendant; and that, upon 
the construction placed upon it by the Cfivil 
Judge, there would be no consideration for 
XI. Mayne and Bama Bow for appellants; 
Sunjiva Row for respondent. 
The High Court delivered the following 
Judgment : — 8th December 1869. 

The questions for decision in this case were — 
first, as to the real relation of plaintiffs and 
defendant as ^constituted by Exhibits A. and 
No. XI. ; and seoondly, whether the definuL- 
ant was justified, under the terms of Exhibit 
No. XI., in entering upon possession of the ferry. 
As the first question turns entirely upon the 
right construction of the two documents, its 
consid^ratio9 is open to us on special appeal. 
Exhibit A. is in form a muchilka, or counter- 
part to a lease executed by the plainHfis to the 
agraharamdars, the owners of the ferry. It is 
dated the 10th September 1866, and in form 
the defendant became surety for the plaintiffs 
to the agraharamdars for the due perfonnance 
of the stipulations in Exhibit A. Exhibit No. 
XI., is dated the 18th September 1866, and is 
executed by the plaintiffs to the defendant; 
and its obvious and natural purpose was, as its 
terms show, to indemnify the defendant for 
the liability he had undertaken towitfds the 
agraharamdars, as surety for the plaintiffi. 
The stipulation that all collections were to be 
paid over to the defendant or to his goomastah, 
was naturally enough provided to protect the 
defendant from an^ loss as surety. But there 
is nothing, either lu this stipulation or in any 
other part of the two documents, to lead to tiie 
conclusion that the real purpose of the doon- 
ments was, a lease to the plaintiffs, but in their 
names only, and for the real and sole benefit 
of the defendant. The natural and reasonable 
construction of the documents is that the 
transaction was, what it purports to have been, 
a lease of the ferry to the plaintifib in their 
names and for their benefit, with the defendant 
as their surety, and their a^preement for tbe 
purpose of protiBcting the defendant from, any 
loss as surety. Whatever sums the defendaaf 
might receive under such agreement, bevcmd 
the amount of his liability as surety, wonU be 
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held bj faim in trust for the benefit of the 
plaintiffs. We, therefore, think that the late 
Civil Judge has, upon the first question, taken 
an erroneous view as to the relation of the 
parties. 

The seoond question, so far as it is a ques- 
tion of fact, is not for our consideration \ and, 
if there had been a clear finding upon it 
hj the lower Courts, we should be con- 
chided by it. In the Court of first instance, 
there certainly was no finding at all upon it, 
tliongb| in the view taken by that Court upon 
the first question, it should have gone on to 
eonsider the seoond question. In the middle of 
the judgment of the late Civil Judge, there 
occurs a sentence which has reference to the 
second question; but it is 90 mixed up with, 
and affected by, his judgm^it upon the first 
question, that it cannot, we think, be rightly 
regarded as a clear finding upon it. Thus, the 
Civil Judge does not find what was the amount 
of the collections kept back by the plaintiff; 
and, in his view of the first question, it was 
immaterial ; but, if it should turn out that the 
defendant had received the full amount of his 
In^nlity as surety, ii would have to be consi- 
dered whether the fact .that the plaintiffs 
retained only what the defendant would, as 
trustee for them, have been bound at once to pay 
liaek to them, . could be treated as a forfeiture 
imder Exhibit No. XL, entitling the defendant 
to enter upon possession of the ferry. As 
we SaSkt from the judgment of the Civil Court 
upon the first question, we think that it is essen- 
tial to a right decision of this case, that we 
should now send dovm for the decision of the 
(Svil Court an issue embodying the second 
question in this appeal, namely. Whether 
liiere was a forfeiture by the plaintiffs, imder 
the terms of Exhibit No. XI., entitling the 
defendant to enter upon, and keep possession 
oldie ferry. 

i[To this issue the Civil Judge returned a 
finding on the 14th February 1870, to the 
dtbot that there was no forfeiture by plaintiffs, 
nader the terms of Exhibit XI., entitling the 
defendant to enter upon, and keep possession of 
tiie ferry.] | 
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[APPKLLATB-CIVIL.] 

NoBMAK, Offioiatino Chief Justicb, and Batlbt 
and HoBHOUSB, Sm C. P., BaH^ J. J. 

Harrak Sing and another (defendants) t;. Tulsi 
Uam Sahu (plaintiff.)* 

Petition qf appeal tmder Section 15, Letten Paieni 
—Time for presenting the petition — Practice — 
Suit for enhancemeiU qf rerU — Act X of 1859* 
Section 4i— Pleading, 

Per NoBMAN and Hobhousb, J. J., (Baylbt, J., 
dissenting), hbld thats in the present case, the 
defendant had not, either in the written etatement 
filed by him orhyhis statemente in examination^ 
raised the question tohether he was entided to the 
benefit of Section 4 of AetXof 1859. 

(Per Pkacock, C. J., and Kemp and Macfhebsok, 
J. J. — A petition of appeal, under Section 16 0^ 
the Letters Patent, from a decision of an AppeUcUe 
Division Bench, may be wesented within thirty 
days froTffthe Hme when the written judgments of 
the IHvision Bench are put in. The difference of 
practice on the Original and AppeUale Jurisdictions 
of the High Court contrasted). 

Tms was a suit for enhancement of rent, on the 
ground of improvements caused to the land by 
urrigation, which had been made at the plaintiff^ 
expense. It was admitted by the defendants that 
the plaintiff had been at some expense in provid- 
ing means of irrigation for the village by repairing 
an aJi/wr, but their witnesses denied that their 
land had received any benefit from the irrigation. 

The defendants also stated that their rent had 
been unchanged for more than twen^ years ; but 
not that they had a right to hold at meed rates, on 
the ground of their rent having been nnohaomd 
since the time of the Permanent Settlement. sHo 
issue, therefore, was fixed on the point. 

The defendimts in their written statement said 
that "by a fixed hereditary holding (gujaeta 
" mawraei) from ancient times, more than twenty 
" years, without change or increase or decrease of 
" rent, this land has been held." 

In giving his evidence^ one of them eaidi 
<< From the time of my father this cultivaticm is 
" hhHHmd anoestraL In 126S (1856) the lands under 
<< cultivatipn were under my possession, and, since 
" my limds had been hhUnv^ jote, from that time 
" one paJtta or rate has ijrevaued." 

The plaintiff also claimed enhancement on the 
ground of increased area; but, as this ground was 
not mentioned in the notion his daim was dis- 
idlowed. 

The Assistant Collector gave plaintiff a decree 
for the amount stated in the notice, Bnpees 
151-8-3. 

The Judge, on appeal by the defendants, modi- 
fied the decree as beipg in excess of what it 
appeared proper to give under a report of a local 
inquiry previously ordered by him. 

' ■ >' 

• Appeal No. 1 of 1870, under Section 16 of the 
Letters Patent;, against the decision of Mr. Jostico 
L. S. Jackson, which prevailod on that ofMr. Justice 
Hitter in Special Appeal, No. 1,208, of 18B8, dated the 
25th November 1869; tho said Judges being divided in 
opinion. 
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The defendants then appealed to the High Court 
on the grounds-^ 

(1.) That, when the Jndge had found that the 
plaintiff was not entitled to the enhanced rate 
which he claimed in respect of all the lands, the 
Buit should have been dismissed. 

(2.) When the plaintiff could not prove that he 
was entitled to the rates claimed in the plaint, his 
Buit in regard to such land should have been 
dismissed. 

(3.) The Courts below should have fixed and 
tried an issue under Section 4, Act X of 1859, 
which was distinctly and sufficiently pleaded. 

(4.) It had not been found that the productive 
powers of the land had increased at all from 
former years ; the mere fact of repairing an ahur 
would not entitle plaintiffs to enhance, until it was 
found that the expense incurred by the zemindar 
resulted in the increase of the productive powers. 
A general allegation as to the increase was not 
Bomcient. 

The appeal was heard by L. S. Jackson and 
iSiltter, J, J,, who on the 25th November 1868 
delivered judgments as follow : — 

Jackson, J. —The Court is unfortunately divided 
in opinion in this case. I, therefore, state my own 
view, of course with some degree of diffidence, 
because I cannot but feel the utmost deference for 
the opinion of Mr. Justice Dwarkanath Mitter on 
BUch questions. At the same time I entertain no 
doubt upon the matter, and it is one which I have 
BO frequently considered that I feel no hesitation 
in stating my opinion at once. 

I do not at all depart from the view I expressed 
on the some question in the cose of Dhun Sinqh 
Boy V. Chunder Kant Mooheijee,* We (L. S. Jack- 
son and Phear, J. J.) there said : — " It may be 
" considered as fully settled that, where a ryot, in 
"his answer to a suit for enhancement, pleads 
** possession for a very long time, and expressly 
" claims the benefit of the presumption under 
" Section 4, that is tantamount to his naming the 
" Permanent Settlement ; and so of persons hold- 
*' ing tenures under Section 16." That proposi- 
tion appears to me still to be quite maintainable 
in cases where the allegations of the defendant 
and the proof given make it clear that he relied 
upon a possession so ancient as to bring him 
within the terms of Section 4, though he has not 
expressly referred it to the date of the Permanent 
Settlement. But where the defendant's allegation, 
whether oral or written, suggests a commence- 
ment of the holding at a much later period and 
his evidence is of the same character, then I do 
not think we can give any such effect to his 
defence, or that the presumption claimed will arise 
from the proof of twenty years' occupation at a 
rent unchanged. 

It is no doubt the duty of the Court to lay down 
the propel* issues ; and, if it appeared that in this 
case the issue of holding at unvaried rents from 
the time of the Permanent Settlement properly 
arose, it would be our duty to remand the case 
•.»hat such issne miglit be framed and tried ; but it 
seems to me quite impossible, from the tenor of 
the defendants' title and from their oral examina- 
tion, to collect any such allegation as that theirs 
was a holding which had commenced previously 
to the Pemifincnt Settlement, and had continued 

• 4 W. E., Act X Kul., ^W. 



from that time to the present day at unobonged 

rates. 

The defendants merely state that the land has 
come down to them from their father, by whom it 
was first, brought into cultivation; and I am 
bound to say that this statement is distinctly 
confirmed by the testimony of one of the plaintiff^ 
witnesses. I look upon it, I confess, as a very 
serious matter to decide between landlord and 
tenant, not merely that the landlord is not entitled 
to the particular rent which ho claims in the suit 
before the Court, but that the ryot is exempt from 
any enhancement of his rent for all time to come ; 
and I feel that nothing justifies the Court in 
carrying exemption one step b^ond the limits 
which tne law has providea. For these reasons 
I think that there is no valid ground of special 
appeal in the case before us, and that, as lar as 
tnose grounds are concerned, the decision of the 
Court Delow ought to be affirmed. I think that* 
under the circumstances of this case, I should not 
say anything on the subject of costs. 

Mitter, J. — I am extremely sorry to differ from 
my learned colleague. The Deputy Collector was 
wrong, in my opinion, in refusing to lay down an 
issue upon the point as .to whether or not the 
tenure held by the defendants was protected from 
enhancement by the provisions of Section 3 of 
Act X of 1859. There are no such things as 
pleadings, technically so-called, required by that 
Act ; and it is the duty of the Court itself to lay 
down all the issues essential to the right deter- 
mination of the cause, the facts in dispute between 
the parties being previously ascertained by examin- 
ing them or their duly authorized agents.* In 
the present case, however, it appears that the 
defendants had put in a written statement, and 
the third paragraph of this written statement 
distinctly raises the plea that their tenure was 
not liable to enhancement under the provisions 
of the law. It is true that the paragraph in 
question does not contain a specific statement to 
^e effect that the tenure Ims been held at a 
uniform rate from the time of the Permanent 
Settlement ; but such a statement is not absolntelj 
necessary, as has been repeatedly held by this 
Court, in order to entitle a tenant to the benefit 
of Section 3 of the Act. The said paragraph^ 
however, distinctly states that the tenure is a 
hadimi or ancient tenure, and the provisions of 
Section 4 and the various rulings of this Court 
upon that section are expressly set up as a bar to 
the enhancement sought for by the plaintiff. The 
Woi J.T " loug uck>ro twciiiy yciii*^ ' U|>pc.ir iw i.uvo 
been used merely with reference to the provisions 
of Section 4j and it would be, imny opinion, 
altogether inconsistent with the entire context to 
hold that, by using those words, the defendants 
intended to say that their tenure had come into 
existence at a time subsequent to the date of the 
Permanent Settlement. The Deputy Collector 
says, " It is to be observed that the witness 
" Shabrafc AH states that the land was first brought 
'* under cultivation by the defendants' father," 
and he wishes to infer therefrom that the tenure 
in question could not have been in existence at 
the time of the Permanent Settlement. But it is 
to be observed, in the first place, that it is highly 
unjust to deprive a party of the opportunity of 

» See Sections 61 and 66^ Act X of i85i>. 
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proying a particular point tmd then to draw 
unfavourable inferences against hira with reference 
to that point, upon the isolated statement of one 
of the witnesses examined by him to prove the 
other points in the cause. Be this as it may, it 
is perfectly clear that the fact of the lands in 
dispute having be^n first brought under cultiva- 
tion by the fether of the defendtmts is by no 
means inconsistent with the existence of the 
tenure at the time of the Permanent Settlement. 
No pains appear to have been taken by the Deputy 
Collector to ascertain either from the defendants 
or from their witnesses as to when it was that the 
lands were first brought under cultivation by the 
defendants' fathw; and it is impossible to say 
that the period during which the tenure has been 
held by the defendants, when added to the period 
daring which it was held by their father, may not 
be equal to the period that had elapsed between 
the iPermanent Settlement and the institution of 
this suit. 

It has been said that the point now raised 
before us was not urged in the memorandum of 
appeal filed by the defendants in the lower Appel- 
late Court, the ground taken therein being that 
the defendants nave succeeded in showing that 
their tenure had been held at a uniform rate for a 
period of twenty years next before the institution 
of the suit, and that the presumption arising from 
that fact in their favour had been no way rebutted 
b^ the plaintiff. This statement appears to be 
correct ; but, under the circumstances mentioned 
above, I think that there has been no fair trial of 
this case by either of the Courts below. The 
lower Appellate Court does not appear .to have 
passed any opinion even upon the point that was 
distinctly raised by the defendants in their memo- 
randum of i^peal. The defend^jits, it appears, 
had put in their rent receipts for more than 
twenty years prior to the date of suit, and they 
hady m their examination before the Deputy Col- 
lector, distinctly sworn that they were the receipts 
of their tenure. It cannot be, therefore, said that 
the plea taken by them before the Judge was 
altc^^her unsupported by the record ; and, if the 
Judge had inquired into that plea, as he was 
bound to do, it is impossible to say what conclu- 
sion he would have arrived at with reference to 
it. Under these circumstances,. I am of opinion 
that thisjsase has not been properly trieo, and 
that it ought to be, therefore, sent back to the 
Ooart of first instance to be tried with reference 
U> the foregoing remarks. 

The judgment of Jackson, J., as that of the 
sesuor Judge, prevailed. 

On the 11th February 1869 a petition of appeal, 
tind^ Section 15 of the Letters ratent, was filed by 
the defendant on the following grounds :— 

Firet, — The Court has committed an error in 
liolding that the defendants' allegation suggests 
a cionunencement of the holding at a much later 
poodod than the Permanent SettToment. 

• Second, — The Court should have held that the 
mne of holding from the time of the Permanent 
BetUement properly arose in this case from the 
imttoi statement of the defendants and fi-om 
Hmr oral examination. 

Thdrd.—There is nothing in the defendants' 
Bitttements to rebut, or destroy, or negative the 
pfeaumption of a holding since the Permanent I 



Settlement, and, therefore, the case should have 
been remanded. 

FouHh. — It has not been found by the first 
Appellate Court that the productive powers of the 
land have increased at all from former years. Tlie 
mere fact of repairing an " ahur" will not entitle 
the plaintiff to enhance, until it be proved and 
found that the expense incurred by the zemindar 
resulted in the increase of the productive powers, 
by proving actual increase. 

On the same day the following order was passed 
thereon by 

L. S. Jackson and Maekby, J. J.~No good cause 
has been made out for allowing this appeal long 
after the lapse of thirty days. The judgment of 
both the Judges composing the Division Bench 
was given in open Court on the 25th November. 
The party thereupon had his right of appeal, and 
was bound to present that appeal within thirty 
days from that date, unless he could show good 
cause to the contrary. The application must be 
refused. 

A second petition of appeal was presented on 
the 3rd April 1869, which was in the following 
terms : — 

" That your petitioner was appellant in Special 
Appeal No. 1208 of 1868 against one Tulsi Ram 
Sahu and others. 

" That the case was heard by a Division Bench 
of this Hon'ble Court on the 25th November 

1868, consisting of Mr. Justice L. S. Jackson and 
Mr. Justice Mitter, and that there was a difference 
of opinion between the two loamed Judges. The 
judgment was orally delivered. 

"That the decision of Mr. Justice Mitter was in 
favour of your petitioner, and that of Mr. Justice 
Jackson against him. 

"That the written decision of Mr. Justice 
Jackson was given in on the 25th January 1869. 

" That your petitioner had filed his stamp paper 
for an attested copy of the judgments of the 
learned Judges on the 7th December 1868 with a 
view to file an appeal to the Court at largo ; and, 
as Mr. Justice Mitter's decision was not given in, 
he received attested copies on the 1st February 

1869. That, in the meantime, constant applica- 
tions were made to the oflRcers of the Court for 
the copy. 

"That, on the 11th Februaiy, an appeal petition 
having been drawn out on rail stamp, was pre- 
sented bv your jDctitioner's pleader, Mr. C. Gregory, 
before Mr. Justice L. S. Jackson's Bench, because 
His Lordship was one of the Judges who decided 
the case, ana the application was made to him for 
the admission of the appeal, under tJbe impression 
that the word " Court *^in the rules for admission 
of appeals to the Court at large was taken to 
mean any Division Bench. 

"That your petitioner submits that the word 
' Court' means the Court at large, of which the 
Hon'ble the Chief Justice is the President. 

" That the decision given in on the 25th January 
1869 should have beerr dated on that day, accord- 
ing to the rules laid down in Act YIII of 1859. 

" That the order of Mr. Justice Jackson and 
Mr. Justice Markby is without jurisdiction, and 
ou^ht not, therefore, to bind the Court of Appeal 
under Section 15 of the Charter Act. 

" That the Court, as distinguished from a Divi- 
sional Bench of the Court, has the power to admit 
your petitioner's appeal. 
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** That it ifl necessary by the rules laid down 
that the petition should contain the objections to 
the decision appealed against, stated, and men- 
tioned, and it was thought prudent to obtain a 
copy of the judgment berore an appeal to the Full 
Court was presented, in order that the objections 
si^ be well considered and stated. 

^That ihe judgment of this Court, dated 25th 
November 1868, md the order of the 11th Februiuy, 
are herewith filed. 

'' Tour petitioner, therefore, humbly prays that 
Uie said appeal put in by your petitioner on the 
11th February 1869 be ccmsideied as in time, or 
that an order be made for the ndTniwiion of the 
said appeal, uid your petitioner, as in duty bound, 
will ever pray." 

On the above petition the foUoinng (»rder was 
passed on the 3ra April 1869 :*- 

PxAOOCK, C. J. — ^As a Division Bendi we cannot 
interfere with the order of Mr. Justice S. Jackson 
and Mr. Justice Markby. According to my con* 
struction of the rule, the application ouffht to be 
made to the Appellate Court, The appellant is at 
liberty to apply to the Appellate Court when it sits. 
Let this motion be put on the list for the first day 
on which the Appellate Court sits, and let the 
pleader on the opposite side have notice. 

The fi i?ftl order on the petition was as follows: — 

Peacock, C. J., (concurred in by Kekp and Mac- 
PHBB80N» J. J.y-We think that the appeal ought 
to be admitted. Referring to the first section of 
the Bules of the 6th August 1867, regarding the 
admission of appeals under Section 15 of the 
Letters Patent, to which Mr. Gregory has referred, 
we think that the words *' unless the Court in its 
discretion, on good cause shown, shall grant 
further time," refer to the Hifh Court, and not to 
the Division Bench. That beong so, the High 
Court, for the hearing of an appeal of this nature, 
must consist of a Bench of at least three Judges. 
That is analogous with t he practice laid down in 
Section 333, Act Vm of 1859, in which it is 
enacted that ** appeals shall be made in the form 
^ of a memoranaum, which shall be presented in 
*' the Appelate Court within the period herein- 
*' after specified, unless the appellant shall show 
" sufficient cause to the satisfaction of the Appel- 
"late Court for not having presented it within 
" such limited period.'' 

Upon the refusal of the Registrar to admit the 
appeal, on the ground of its havinc been presented 
beyond time, an application mightliave been made 
to the Chief Justice for the appointment of a 
Division Bench for the purpose of hearing it, as 
provided by Section 7 of t^ iLules of August 1867. 

The case now comes before the Appellate Court, 
and it appears to me that the Court m its discre- 
tion ougnt to allow the appeal to be filed. On 
the Original Side of this Court it has been held 
that de&y in obtaining office copies of the judg- 
ment in a case is no ground for postponing the 
filing of the memoranduvi of appeal, as the 
counsel shoidd note the judgment on the brief. 
On that side of the Courts Judges do not always 
put in a written judgment ; but on idiis side of the 
Court, where the first hearing is upon appeal, a 
written judgment is always put in, in order that it 
may be transmitted to the Cfourt from which the 
appeal comes. That being the practice on this 
noe of the Court, it appears to me that, if an 
appeal is presented wiwun thirty days from the 



time at which a written judgment is put in, the 
M>pHcant has a reasonable ground for applying to 
this Court in its discretion to admit it, even thourii 
filed after thirty days from the time when the 
judgment was delivered orally in Court. The 
appeal is admitted. 

On a subsequent d^ the appeal was heard by 
Norman, Bayley, and Hobhonse, J. J. 

Mr. 0, Qregoryf for the i^pellanta, contended 
tiiat the issue wliether or not tne defendants were 
entitled to claim the protection of Act X of 1859, 
Section 4, was sufficiently raised by the defendants 
in their written statement and their evideaoe. 
He referred to BhoyrvbnaiUh Sandyal v. MMf 
MuncUe,^ Jngmokun Vase v. Poomoo UhmiSer Boy,j 
Nyamui-^Hdlah v. Ochind CJmnder Duit^ Oomoo 
Does MuncOe v. Sheikh Durharee,^ Dhwn Singh Boy 
V. Ghunder Kant Mookerjee,\\ PooUn BeJuuree Sein 
V. Nemaye Ohand,% and Koonwvr Baj Ooomar Boy 
V. A$sa Beehee.** 

Baboo Bamesh Chandra MiUer, contra, — The 
defenduits had not raised the plea that thev were 
protected under Section 4, Act X of 1859, iriih. 
sufficient distinctness. 

NoEMAN , J. — ^The question before us is whether 
the Deputy Collector was wrong in not fixing an 
issue upon the question whether the tenure held 
Irjr the defendants is protected trc/m enhancement 
by the provisions of Section 8, Act X of 1859. 
lliat is the way in which the question is stated 
by Mr. Justice Hitter, and in my opinion it is 
perfectly and correctly stated. 

The right which, in a case like this, a r3rot puts 
forwM^, IS created by the third section of the Act. 
That section gives to ryots, who hold lands at rates 
of rent whicn have not been changed from the 
time of the Permanent Settlement^ the right to 
receive pattas; or, in other words, to oontixme to 
hold at those rates. The issue, then, in a case like 
this, is ** whether the ryot has held at rates which 
"have not been ohanffed since the Permanent 
*' SetUement." The affirmative of that issae rests 
on the party who asserts that he possessee ^at 
right. In my opinion, the Court is not bimnd, in 
any case, to raise or try an issue upon the existence 
of a right unless the party asserts the eodstenee 
of such right, and claims to have his title tried. 

Jifony cases have been cited by Mr. Gr^ory in 
the oourse of the argument. In considering the 
efiect of these cases, it is necessary to observe that> 
in proceedings under Act X of 1859, the issue u 
raised on the statements of the parties on ootiL 
It is impossible for anybody to speak from hxi 
own personal knowledge and observation as to the 
state of thines which existed at the time of the 
Permanent Settlement. If, therefore, the party 
setting up a right to hold at fixed rates from the 
time of the Permanent Settlement aUeges faoti 
which show that he means to assort that, according 
to the best of his knowledge and belief, his rate of 
rent has not been changed from the Permaaeot 
Settlement, or from a time which he may reascm- 
ably believe was as remote as the Permanent Settle* 
ment, such an allegation is suffioienti The state* 
ment is made with as much certainty and positive- 
ness as, looking at the subject with referenoe to 
which it is made and the restrictions under which 



• W. B., 1864, Act X RuL, 

100. 
t3W.R.,AotXKTil.,183. 
1 4 W. K., Act X Rul., 25. 



§5W.R.,AotXRaUS6. 
||4W.R.,AotXBul.,4S. 
* 7 W. R., 472. 
•♦8W.K,ActXRul.,170. 
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the daimant is placed, the droamstanoes admit of. 
Thus* if a man who produced receipts extending 
over forty or forty^five years alleged that he and 
his ancestors had held at an unchanged rate for a 
very long time, and there was no inference thiUi 
the assertion was not meant to imply that they 
held from a time as early as the Permanent Settle- 
ment, the Oourts have treated that as an assertion 
that he and his ancestors had held at rates which 
had not been changed since the Permanent Settle- 
ment. That assertion was probably made as posi- 
tivelv as it was in the power of the ryot to make 
it. 1 believe that not one of the cases cited is not 
cf^mJble of that explanation. But the present case 
is totally different. It is important to see what 
the claim here is. It is a claim to enhance the 
rent of the defendants' tenure, upon the ^^und 
(hat the plaintiff has provided means of irrigation 
of the land by which the productive powers of the 
land have increased. How is that claim met P It 
is met by a denial that the productive powers have 
increased. The defendant makes a fnrther answer 
in a written statement put in before his examina- 
tion ; he save that " by a fixed hereditary holding 
''(the words used are gt^oita mawra9i) from 
" andent times, more than twenty years, without 
«diange or increase or decrease of rent, this land 
"has been held." That is the written statement. He 
does not say as far as he or his father remembered, 
bat " irom ancient times more than twenty years/' 
and he does that in order to throw the burden of 
proof on the plaintiff. That statement was put in 
<m ihe 4th November. 

On the following day he was examined under 
Section 59, and the issue was fixed as provided by 
Section 65 ; the defendant on that occasion did not 

gretend to say that his predecessors had held at 
zed ratee fixxn the time of the Permanent Settle- 
ment. Nothing of the kind appears to have been 
aUnded to dther by himself or his pleader. There 
is not one word on that point till ms cross-exami- 
nation by the plaintiff's pleader. In answer to 
that he says, " From the time of my lather the 
** oultiva^on is hhUmi (reclaimed) ancestral. From 
" tiie year 1262 (1855) the lands have been in my 
''possession, and I hold recdpts for the pAyment 
*' of rent. Since my jote has been khUmi jote, the 
" lands have been held at one single rate." When 
were his lands reclaimed P What was the time of 
hiB fiither since which the cultivation was khUmi ? 
That was a fact entirely within his own knowledge, 
and yet no statement was then made which could 
lead to the inference that the land had been 
redaimed, and that his father held the land as 
reclaimed, from the time of the Permanent Settle- 
ment. The case, then, goes to trial without objec- 
tion on the part of the defendant, on the single 
issoe whether the productive powers of the kmd 
had been increased. 

The defendant endeavoured to show that his 
lands were less productive than formerly. Wluit 
lA the evidence as to thatP Shabrat, his own 
witness, in his examination-in-chief, says that, 
wiieii the cultivation was new in the time of the 
deisndan tfs &ther, the production was five or 
wmfKX maands per biga, and now it is lees. There 
is no donbt in my mind that the fisKst that the 
reetomation of the land by the defendant's father 
to<>k plaoe In recent times was within the know- 
kdgna of the parties present when the issues were 
fixed, and that no one pretended to say that the 



reclamation was as ancient as the Permanent 
Settlement. 

I think that the rule ought to be steadily 
adhered to that, if a party does not assert a title 
in himself, the Courts ought not to be astute in 
p&ckinff out a title for him. It is a well-settled 
rule of law that a man cannot plead evidence, 
and Section 4 merely relates to evidence. It 
merely declares that " when, in any suit under 
" this Act, it shall be proved that the rent at 
" which land is held by a ryot has not been changed 
" for twent;^ years before the commencement of 
" the suit, it fiihall be presumed that the land has 
"been hdd at that rent from the Permanent 
" Settlement, unless the contrary be shown, or 
" unless it be proved that such rent was fixed at 
" some later period." 

A man is not at liberty to say, " I have some 
"evidence" (evidence which is rebuttable) "that 
" the land was held at fixed rates from the time of 
" the Permanent Settlement." 

Suppose a suit was brought on a bond, and the 
defendant, instead of saying that he had paid the 
amount secured by the bend, which would be a 
matter the truth of which would be within his 
own knowledge, were to say, " I produce this 
paper," purpOTting to be a receipt ; " the plaintiff^s 
name is si^ed on it." That would not be equiva- 
lent to saying he had paid the money ; it would be 
no answer to the suit. The defendant would be 
asking the Court to draw an inference as to a foot, 
the existence of which he did not venture to assert. 
I think that the Deputy O)llector came to a right 
ooncluHon, when he said that "the defendants 
" have not pleaded a right to hold at fixed rates, on 
" the ground of the rent having been unchanged 
" since the Permanent Settlement, but only that 
" their rent has been unchanged for more than 
" twentv years ;" and that he was riffht in not 
tryine the truth of an allegation which nie defend- 
ants aid not assert. 

Under these circumstances I think that the deci- 
sion of Mr. Justice Jackson, the senior Judge; fe 
the correct one, and that it must be affirmed with 
costs. 

HoBHOTJSE, J.— The plaintiff, in the Court of first 
instance, sued the defendants, who are the special 
appellants before us, for arrears of rent upon their 
tenure for the year 1274 (1867). 

The defendants put in a written statement, and 
one of them gave nis deposition on oath in answer 
to the averment of the plaintiff, and the Court of 
first instance gave the plaintiff a decree for a cer- 
tain amount of rent, and declined in the following 
words to entertain the particular issue, in the 
matter of which there is now a contention before 
us. The Court remarks, " As the defendants 
" have not pleaded a right to hold at fiixed rates, on 
" the ground of the rent having been unchanral 
" since the date of the Permanent Settlement, but 
" only that their rent has been unchanged for 
" more than twenty years, no issue has been fixed 
" on this point. It is to be observed that thdr 
" witness shabrat Ali states that the land was 
" first brought under cultivation by defendants' 
" fJE^her." The Court in these terms declined to ak) 
into the question as to whether the lands wore hdd 
at rates which had remained unchanged from the 
time of the Permanent Settlement. * 

The case then came, i^r having passed'through 
the lower Appellate Court, before a Division Bendi 
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of this Court, in special appeal ; and, tlio senior 
Judge in that Division Bench having diflfered from 
the junior Judge upon the question as to whether 
any issue arose such as the first Court refused to 
entertain, his judgment became the judgment of 
the Court, and is now, under Section 15 of the 
Charter, in appeal before us. 
Mr. Justice Mitter has considered thair the 

2uestion of unchanged rate, from the time of the 
Permanent Settlement, was raised upon the plead- 
ings, and that the first Court was bound, therefore, 
to try and determine that question ; and the learn- 
ed Judge would, therefore, have remanded the case 
for trim of that issue. Mr. Justice Jackson, on 
the other hand, considered that the issue did not 
properly arise, and the material part of his judg- 
ment may, I think, be found in the following 
words : — " It is no doubt," the learned Judse 
remarks, " the duty of the Court to lay down the 
" proper issues; and, if it appeared that in this case 
'* the issue of holding at unvaried rents from the 
" time of the Permanent Settlement properly arose, 
*' it would be our duty to remand the case that 
'* such issue might be framed and tried ; but it 
" seems to me quite impossible, from the tenor of 
" the defendants' title and from their oral exami- 
" nation, to collect any such allegations as that 
" theirs was a holding which had commenced pre- 
" viously to the Permanent Settlement, and had 
" continued from that time to the present day at 
" unchanged rates," In these words the learned 
Judge seems to me to have considered that the 
issue did not properly arise, because it could not 
be collected from the tenor of the defendants' title 
and from their oral examination ; and he goes on 
further to say that it could not be collected from 
certain evidence given on the part of the defend- 
ants to which ho refers. The words on which 
Mr. Gregory, for the appellant, relies as raising the 
issue in question are thus stated in the written 
statement of the defendants. The defendants 
there state that the tenure is not liable to enhance- 
ment by reason of its being " a gujasta maurasi 
" tenure from ancient times, for more than twenty 
" years, without change or increase or decrease of 
" the rate at which this tenure has been held; 
" that the cultivation (jote) was ancestral, and has 
" remained, according to old custom, at one rate ; 
" and, by reason of the tenure being gujasta mau' 
" rasi, the rent is not enhanceable, and the prayer 
" to enhance is opposed to the provisions of Sec- 
" tion 4, Act X of 1869." This, in my opinion, is, on 
the very face of it, a statement somewhat vague in 
terms ; but still, in making that statement, the 
defendants do point to the provisions of Section 4, 
Act X of 1859, the terms of which section will 
be seen to comprehend a tenure which was in exist- 
ence at the time of the Permanent Settlement ; 
and, if this statement had stood alone and was all 
that we had to consider in this case, I should have 
been inclined to say that, having reference to the 
various precedents, Bhoyruhnauth Sandyal v. 
Mutty Mimdle,* Jugmohun Dass v. Poonwo Okun- 
dd' Boy.f NyamutooUdh v. Gobind Chunder Duttff 
Dhun Singh Roy v. Chunder Kant Mooherjee,^ 
Oooroo Doss Mundlo v. Sheikh Durhar€e,\\ Poolin 
Beharcc Sein v. Nemaye Chand,^ and Koommr 

• W. R., 1864 Act X Rul., I § 4 W. R., Act X Rul, 43. 

100. I ||6W.R,AotXRnl.,86. 

t 3 W. K,, Act X Rul., 133. Mr 7 W. R., 472. 

t^W R, Act X Rul., 2fi 



Baj Coomar Boy v. Assa Beehee,* on which Mr. 
Gregory has relied, thei*e was some indication that 
the defendants had at one time intended to plead 
that the^ held a tenure of the nature contemplated 
by Section 4. But, whatever the defendants maj 
have intended to plead when they first filed their 
written statement, I think it is quite clear, from 
the subsequent proceedings, that they alxandoned, 
if ever they seriously attempted to put forth, any 
such case as that the tenure existed and was held 
at one rate of rent from the time of the Permanent 
Settlement. I observe that the written state- 
ment was put in on the 4th November. On the 
5th November the defendant was examined, and 
I understand that in his examination-in-chief he 
confined himself merely to the statement that the 
lands had not been improved by the irrigation 
works put up by the plaintifi*, and that no meaaore- 
ment of the lands had been made in his presence; 
and it was not until he was subjected to cross- 
examination that he made an^hing like even an 
allusion to the existence of his tenure at the time 
of the Permanent Settlement, and 'then what he 
said on that occasion was something very far abort 
of what he had only the day before stated in his 
written paper, llie words he used were these, 
** From the time of my father this cultivation is 
**hhUmU ancestral. In 1263 (1856) the lands 
" under cultivation were under my possession, and 
" I hold receipts for payment of the rents ; and, 
" since my lands had been khilmi jote, from that 
" time one patta or rate has prevailed." This seems 
to mo to be a considerable departure and resiling 
from the statement he made the day before on 
paper. Then, it seems to me, as pointed out by 
the pleader for the respondent, that, in accordance 
with the provisions of Section 65 of Act X of 1859, 
it is at any rate principally from the examination 
of parties that the issues which have to be decided 
under Act X are to be framed. I do not think 
that it can be said, as the pleader would have con- 
tended, that the written statement should not be 
taken into considemtion at all, because, by the 
provisions of Section 6^, such a statement is receiv- 
able in evidence ; and it would be absurd to sup- 
pose that the legislature, while it provided that 
such written statements might be placed on the 
record, could have intended that such statements 
should not, when on the record, be taken into 
consideration. However, I think, with reference 
to the provisions of Section 65, that it was intend- 
ed that the Eevenue Courts, in framing issues, 
should more particularly look to the examination 
of the parties themselves. The issues in this case^ 
framed after the examination of tlic parties, i, e., 
of the defendants, on the 5th November 1867, was 
this : — Have the productive powers of the lands 
been increased by the ahur, which the plaintiff set 
up j and, if so, to what extent ? This was the issue 
which, after the examination of the parties, and in 
their presence, the Revenue Court laid down, and to 
this issue the evidence on both sides was directed ; 
and, beyond the vague statement to which I have 
referred as having been given by the defendant in 
hia examination, there is nothing that has been 
shown to mo which points to the trial of any issue 
other than that which has been already referred to. 
Neither is there anything on the record, in tho way 
of protest, on the part of the defendants against 

f 
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this issue, nor in the way of a request from them 
that any other issue, in addition to that stated, 
should be entertained and determined by the Court. 
The case upon the record was closed on the 27th 
November, and on the 28th November the Court 
gave judgment upon it. Then on that day, for the 
first time, there seems to have been something 
like a suggestion that the Court ought to have 
tried an issue as regards the existence of the 
tenure of the Permanent Settlement. This appears 
in the shape of a petition on the part of the defend- 
ant by his mooktear and not verified, the mate- 
rial part of which is couched in these terms, 
" Though my gujasta cultivation is from the time 
" of the Permanent Settlement, and docuifientary 
" evidence has been put in of twenty-nine years, yet, 
** by reason of its being entered in the written state- 
" ment, * more than twenty years,' and not the 
** words ' Permanent Settlement,' consideration or 
" issue in respect of the gujaata has not been fixed. 
" The filct is that, when the number of years is 
<* not specified, then when I said ' more than 
" twenty years,' that is equivalent to having said 
" 100 years, and the Permanent Settlement is in 
" 1202 (1795)." Therefore, the petitioner con- 
cludes, by praying that the Judge do conduct, or 
cause tone conducted^ a local investigation, and 
we may presume that it was a local investigation, 
amongst other matters, of the question of the 
existence of this tenure at the time of the Perma- 
nent Settlement. Upon this petition tJio Judge 
remarked that the case was closed ; that he was 
al>out to give his decision, and, therefore, he reject- 
ed the prayer in the petition ; and, thereafter in his 
judgment, the Judge gives that decision in the 
matter of this particular issue, which I have before 
quoted. It seems to me, upon this state of the 
evidence as it appears u^n the record, that, if we 
may say that there was, in the first instance, some- 
thing in the written statement of the defendant 
upon which the issue before us might have been 
founded, I think we cannot but say, upon examin- 
ing his own deposition and those of his witnesses, 
aim, upon looking to the conduct of the case on 
his part in the first Court, that he never did reaU^ 
intend to raise, and did not attempt to raise, until 
he had been defeated upon the real point, an issue 
upon the question of tne existence of the tenure 
at the time of the Permanent Settlement ; and I 
am confirmed in this opinion bv observing that, 
when the defendants appealea to the lower 
Appellate Court, thev did not say that an issue 
haa not been fh^med and tried which ought to 
have been framed and tried, and did not demand 
a re-trial on such new issue ; but they said that, 
upon the evidence on the record, this particular 
fikst, in the matter of which they now come before 
OS* had been established. It results &om what I 
have said that I agree with the learnt Judge 
wlioee decision has prevailed in this case, that 
tiie issue did not properly arise, though I do 
not agree altogether with every reason on 
which the learned Judge has supported his 
decision; and, though Mr. Gh*egory for the 
raeoial i^pellant contends that it is not in 
this way that we are entitled to deal with 
the judgment now before us, yet I apprehend 
that the point before us, on which the learned 
Judges differed, is whether, upon the evidence on 
tba reoord, the Judge of the first Court was right 
or wrong, whatever his reasons were, when he 



decided that this issue did not arise, and could 
not be decided by him ; and I think that, upon 
this point the learned senior Judge is right wnen 
he says that the issue did not arise. I would, there- 
fore, afi&rm his judgment, and dismiss this appeal 
with costs. 

Bayley, J. — I regret very much to say that I 
differ from my learned colleagues in the view that 
I take of this case. I think Uiat the judgment of 
Mr. Justice Mitter is right, and ought to bo 
aflBrmed. At this late hour I will not enter into 
all the details and particulars that we have heard 
in the course of the argument, but will confine 
myself to two leading facts in the case which I 
consider material. 

The plaintiff sued to enhance the rent of the 
defendaoits by reason of the greater productive- 
ness of the soil, inconsequence of certain irrigation 
works alleged to have been provided by the 
plaintiff. 

The defendants denied that the productiveness 
in the soil had increased, and made the following 
written statement in answer to the plaintiff's claim 
in words which, for exact reference, I read from 
the Court's paper-book: — "The rate has continued 
" from long before twenty years, without alteration 
" or change, at old hereditary rate." Defendants 
then go on to state in the same written statement, 
" The former proprietors did not, by reason of the 
" old hereditary tenure, enhance the rent. Under 
" such circumstances, plaintiff's suit for enhance- 
" ment of rent on the basis of the notice is in- 
** admissible under Section 4, Act X of 1859, and 
" various precedents." 

After this written statement was put in, one of 
the defendants was examined. There the examina- 
tion-in-chief refers only to the question of the pro- 
ductiveness of the soil. The Court asks the 
defendant no question as to whether defendant 
pleaded that his tenure was protected by reason of 
its existence from the time of the Permanent 
Settlement or not, but the plaintiff's vakeel asks 
him some questions to which the defendant answers 
in the terms given by Mr. Justice Hobhouse. He 
does not there specifically mention either Section 4, 
or that he held from the time of the Permanent 
Settlement, or from more than twenty years. He 
merely says that the lands are kinlmi (re-claimed) 
lands of a hereditary nature, mauraai, and from his 
father's time. 

Upon these statements of the defendants the 
Deputy Collector was of opinion that the plea of 
exemption from enhancement under the provi- 
sions of Sections 3 and 4, Act X of 1859, was not 
intended to be taken by the defendants, and, there- 
fore, no issue was necessary to be fixed upon this 
point. I may as well here refer to a petition, dated 
the 27th November 1867, put in by the defend- 
ants, in which they verv clearly stated that, by the 
use of words like "all along, more than twenty 
years" they meant to have the benefit of the pre- 
sumption of Section 4, and that the use of the 
words " more than twenty years" was e<mivalent to 
naming 100 years, and the Permanent Settlement 
was within 73 years, in 1202 (1795). It is true 
that this petition seems to have been put in after 
the evidence had been taken, and when the Deputy 
Collector was about to pronounce his judgment ; 
but yet I take it as an index to thS nature and 
character of a plea of exemption under Sections 
3 and 4, which the defendants really all along 
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intended to set up against the plaintiff's daim. 
Under the provisions of Act X it is not absolutely 
necessanr for a party to plead precisely in the very 
words of the sections, and it was for some time a 
question of doubt whether, to entitle a ryot to the 
benefit of Section 4, it was necessary for him 
expressly to refer the Permanent Settlement ; but 
the whole current of decisions of our Court has 
now settled the point that it is not necessary for a 
ryot expressly to use the very words if he pleads 
substantiallv that he has held at one rate from the 
period of the Permanent Settlement ; and, if ho 
proves twenty years' holding at any uniform rate, 
that will suffice to raise the presumption that he 
held at one rate from the time of the Permanent 
Settlement ; and it will be then for the other party 
to rebut the presumption by showing that the rent 
had varied at some period subsequent to the Per- 
manent Settlement. Now, Section 69 of the Act 
seems to contemplate that the real facts are 
to bo elicited by the Court from the exami- 
nation of the parties, and also from the plaint 
ftnd written statements. In the present case, 
however, it is clear that there was no examination 
of the defendant by the Court on the point as to 
whether the nature of his tenure was such as to 
bar the plaintiff's suit for enhancement with 
reference to Sections 3 and 4 of Act X of 1859. 
Now, from the words in the written statement of 
the defendants above cited by me, and also from 
their petition of the 27th November referred to 
above, it seems to be sufficiently clear that the 
defendants gave the Court to understand that 
their tenure had existence from a very long date, 
and invited an issue on the question whether 
it was liable to enhancement unaer the provisions 
of Sections 3 and 4. It is, however, contended 
that, when the Deputy Collector declined to raise 
an issue upon this question, this point was not 
made a subject of appeal before the lower Appel- 
late Court. But I think that such a point was 
taken, though not very clearly, in the words where 
• the- defendants said that the lower Court was 
wrong in not allowing them the exemption they 
sought under the provisions of Section 4. Again, 
in the tliird ground of special appeal to this Court, 
we distinctly find that there was an objection by 
the defendants that the very issue should have 
been distinctly raised and tried. It is clear from 
the judgment of the Deputy Collector that ho did 
not raise and try the issue simply because the 
defendants said that they held at one rate for 
more than twenty ^rears instead of saying that 
they held from the time of the Permanent Settle- 
ment, which statement alone, it seems in his 
opinion, would have entitled the defendants to 
the benefit of Section 4. The Deputy Collector 
says, " As the defendants have not pleaded a 
•* right to hold at fixed rents, on the ground of 
" the rent having been unchanged since the date 
" of the Permanent Settlement, but only that their 
** rent has been unchanged for more than twenty 
•* years, no issue has been fixed on this point.'* 
As pointed out above, this view is dearly opposed 
to the whole current of decisions of this Court, 
which have invariably held that the naming of the 
Permanent Settlement is not absolutely necessary. 

For these reasons I think the defendants in 
their writteiTstatement, and in the petition of 27th 
November, and in the whole tenor of their answer, 
gave sufficient metms to the Court to raise the 



issue as to whether their tenure was protected 
under the provisions of Sections 3 and 4, Act X of 
1859. 

I concur, therefore, with Mr. Justice Mitter in 
holding that the Deputy Collector was wronffin 
not having raised and tried an issue upon tnat 
point. 

I would accordingly reverse the judgment of the 
senior Judge, Mr. «justice Jackson, and remand the 
case to the first Court for determination of the 
issue above noticed. — 23rd February 1870. — Bengcd 
Lato EeporU, Vol. F, Pari XXIV. 
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[Sengal Case.] 

'Regulation XI of 1825 — Diluviated land — JRdghi 
of the original proprietor after reflux of the 
sea or river, 

WJiere A, the proprietor of an estate on the haaiks 
of the QangeSf lost it by tlie encroachmejU of 
the river which wholly washed away the cvXtwr- 
dble soilf and after the lapse of some years^ 
the land became firm and cvXtivable as usual 
in consequence of the retiring of the water, the 
adjoining proprietor claimed it as if gained by 
gradual accession — 

Held, reversing the decision of the High Court 
at Calcutta, thai the 4:th section of Begulatiou 
XI of 1825 did not govei'n the case, and it 
should be governed by the general principles of 
equity. 

Held, also, following the decision in 4 Mooters 
Indian Appeals, that the property now being 
capable of identification, it having been the 
property of A when it was submerged and 
never having been abandoned or derelict and 
having now emerged from the Ganges, is siiU 
the property of A. 

Judgment of the Lords of the Judicial Com- 
mittee of the Privy Council on the appeal of 
Lopez V, Muddun Mohnn TLakoov and others, 
from the High Court of Judicature at Port 
William in Bengal, delivered 11th July 1870. 

Present : 

SiE James W. Colvile. 
Sir Joseph Napier. 
Lord Justice James. 

Sir Lawrence Peel. 
Tub plaintiff in this case, Felix Lopez, was 
tho proprietor of a very considerable estate^ » 
monzah, on the banks of the Ganges. By tiie 
year 1840, by reason of the continued enoroaoh- 
ment of that river, it was wholly submergod, 
and it was, to adopt an expression used in tiu8 
class of cases in India, '' diluviated ;" thai 
is, the surface soil, the culturable soil, was 
wholly washed away. After the lapse of soBie 
yeai*s, and after one temporally recessioii and 
re-encroachment which has oconrrod in te 
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interval, the water has nltimately retired, and 
the land, having been for some time in a 
state described as admitting of only temporary 
cultivation by hand-sowing, has become hard 
and firm soil, capable of being cultivated in 
the usual manner. The plaintiff says, " This 
" was my property. The Ganges, which swal- 
" lowed it, has again yielded it up, and I claim 
" my property, which, having been buried and 
** lost to sight, has again re-appeared." 

The rule of the English law applicable to 
ihis case, is thus expressed in a work of great 
authority, (Hale, • De Jure Maria,' p. 15): 
" If a subject hath land adjoining the sea, and 
" the violence of the sea swallow it up, but so 
" yet that there be reasonable marks to con- 
" tinue the notice of it, or, though the marks 
" be defaced, yet, if by situation and extent of 
" quantity and boundary on the firm land, the 
" same can be known, or it be by art or 
" industry re-gained, the subject doth not lose 
" his property. If the marks remain or con- 
" tinue, or the extent can reasonably be certain, 
" the case is clear." And in another place, 
p. 17, he vnrites thus : " But if it be freely left 
" again by the reflux and recess of the sea, 
** the owner may have his land as before, for 
"he cannot lose his property of the soil, 
" ailthough it for a time becomes part of the 
" sea, and within the Admiral's jurisdiction 
" while it so continues." 

This principle is a principle not merely of 
English law, not a principle peculiar to any 
system of Municipal law, but it is a principle 
founded in universal law and justice, that is. 
to say, that whoever has land, wherever it is, 
whatever may be the accident to which it has 
been exposed, whether it be a vineyard which 
is covered by lava or ashes from a volcano, or 
a field covered by the sea or by a river, the 
ground, the site, the property, remains in the 
original owner. 

There is, however, another principle recog- 
nised in the BngUsh law (derived from the 
Civil law,) which is this, — that where there is 
an acquisition of land from the sea or a river 
by gradual, slow, and imperceptible means, 
there, from the supposed necessity of the case, 
and the difficulty of having to determine, year 
by year, to whom an inch, or a foot, or a yard 
bebngs, the accretion by alluvion is held to 
belong to the owner of the adjoining land, 
(Lord Yarborough's case, 2 Bligh, n. s., 147). 
^1 the converse of that rule was, in the year 
1889 held by the English Courts to apply to 
the ease of a similar wearing away of the banks 
of a navigable river, so that there the owner 
of the river gained from the land in the same 
w»f aa the owner of the land had in the former 
giwgwned firom the sea, (the Hull and Selby 
Bwwsy case, 5 Meeson and Welsby, 327). 
To what extent that rule would be carried in 
tta country, if there were existing certain 



means of identifying the original bounds of 
the property, by landmarks, by maps, or by a 
mine under the sea, or other means of that kind, 
has never been judicially determined. 

This principle of law, so far as relates to accre- 
tion, has, to some extent, been made part of the 
positive written law of India, and it is on the 
operation of such positive written law that 
the defendants' case is based. This law is to 
be found in Regalation No. XI of 1825, a 
Regulation for carrying out the rules to be 
observed on the determining of claims to lands 
gained by alluvion, or by the dereliction of a 
river or the sea. There is a recital in that 
Regulation as to disputes which had arisen with 
regard to such claims, and the necessity of 
having some definite rule laid down with regard 
to several matters, only one of which is 
material or relevant to the present case, and 
that is the case provided for by the 4th section 
of the Regulation. By that section it is pro- 
vided that^ " when land may be gained by 
" gradual accession, whether from the recess 
" of a river or of the sea, it shall be considered 
" an increment to the tenure of the person to 
'' whose land or estate it is thus annexed, 
" whether the land be held immediately from 
" the Government, or from any intermediate 
" land-owner." And the defendants' conten- 
tion is that, the plaintiff's land having been 
wholly submerged, so as to make their (the 
defendants') land the river boundary, the sub- 
sequent recession of the river has caused a 
gradual accession to their land, and an increment 
by annexation to their estate, notwithstanding 
that the land has been re-formed on the ascer- 
tainable and ascertained site of the plaintiff's 
mouzah. 

It is to be observed, however, that that clause 
refers simply to cases of gain of acquisition 
by means of gradual accession. There are no 
words which imply the confiscation or destruc- 
tion, of any private person's property whatever* 
If a Regulation is to be construed as taking 
away anybody's property, that intention to take 
away ought to be expressed in very plain words, 
or be made out by very plain and necessary 
implication. The plaintiff here says, " I had 
" the property. It was my property before it 
" was covered by the Ganges. It remained my 
" property after it was submerged by the 
" Ganges. There was nothing in that state of 
" things that took it from me and gave it to 
" the Government. When it emerged, there 
" was nothing that took it from me and gave 
" it to any other person." And, in answer to 
such a claim, it would certainly seem that some- 
thing more than mere reference to the acquisi- 
tion of land by increment, by alluvion, or by 
what other term may be used, woulcibe required 
in order to enable the owner of one property to 
take property which had been legally vested 
in another. 
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In tmtb, when the whole words are looked 
at, not merely of that clanse, but of the whole 
Regulation, it is quite obvious that what tbe 
then legislative authority was dealing with, 
was the gain which an individual proprietor 
might make in this way from that which was 
part of the public territory, the pablic domain 
not usable in the ordinary sense, that is to say, 
the sea belonging to the State, a public river 
belonging to the State ; iJiis was a gift to an 
individual whose estate lay upon the river or 
lay upon the sea, a gift to him of that which, 
by accretion, became valuable and usable out of 
that which was in a state of nature neither 
valuable nor usable. 

And on the very words of the section itself, 
if the ownership of the submerged site remained 
as it was, (and there seems nothing to take it 
away,) it is difficult to see why a deposit of 
alluvion directly upon it is not at least as much 
an accretion and annexation vertically to the 
site as it would be an accretion and annexation 
longitudinally to the river frontage of the 
adjoining property. 

If we had then to consider the question for 
the first time, we should have come to the 
conclusion that the 4ith section did not govern 
the case, and that the question would have to 
be determined by the general principles of 
Equity, to which all cases not in terms provided 
for are referred by the 11th section. Those 
principles would not give the plaintiff's pro- 
perty to the defendant. Bat the question is 
not raised for the first time. The very point 
came for consideration in India before a Court 
comprising Sir Barnes Peacock, Mr. Justice 
Bayley, and Mr. Justice Kemp ; and, after full 
consideration, it was decided that lands washed 
away and afterwards re-formed on an old site, 
which could be clearly recognized, are not 
lands gained within the meaning of Section 4, 
Regulation XI 6f 1825, namely, they do not 
become the property of the adjoining owner, 
but remain the property of the original owner. 

And the same point arose in a case in this 
Court of Mussamut Imam Bandi and Wajid 
Ali Khan, appellants, and Thurgovind Ghose, 
respondent, reported in 4 Moore's Indian 
Appeals. It is there said, "The whole of 
" the district adjoining the land in dispute, 
" as well as that land itself, is fiat, and very 
" liable to be covered or washed away by the 
" waters of the (Janges, which river frequently 
** changes its channel. The land in dispute 
"was inundated about the year 1787; it 
" remained covered with water till about 1801, 
" and then became partly dry, until, in the 
"year 1814, it was again inundated. After 
" this period it once again re- appeared above 
" the surface of the water, and by the year 
** 1820 it Became very valuable land." That 
is a state of things very singularly like what 
has occurred in this case. 



In that case it was held as follows : " Tbe 
" question, then, is, to whom did this land belong 
" before the inundation P Whoever was tbe 
" owner then remained the owner while it 
" was covered with water and after it beoame 
" dry." 

This authority appears to their lordships con- 
clusive in the present case. 

In a subsequent case, however, (Kaitemwiee 
Bosses V. Banee Moumohtnee Dubee^ ' Weekly 
Beporter,' 26th May, 1865J it waa held by a 
Court comprising Justices Trevor, Loch, 
Bayley, and Morgan, that all gradual aoces- 
sions from the recess of a river or the sea are 
an increment to the estate to which they are 
annexed without regard to the site of the 
increment, and a distinction was taken between 
tbe two cases ; and it seems to have been con- 
sidered that the former case did not apply to 
any case where the property was to be con- 
sidered as wholly lost and absorbed, and no 
part of the surface remained capable of identi- 
fication, where there was a complete diluvia- 
tion of the usable land and nothing but a 
useless sit« left at the bottom of the river. 
Their lordships, however, are unable to assent 
to any such distinction between surface and 
site. The site is the property, and the law 
knows no difference between a site covered by 
water and a site covered by crops, provided 
the ownership of the site be ascertained. 

Their lordships, however, desire it to be 
understood that they do not hold that property 
absorbed by a sea or a river is, under all 
circumstances, and after any lapse of time, to 
be recovered by the old owner. It may well be 
that it may have been so completely abandoned 
as to merge again, like any other derelict land, 
into the public domain, as part of the sea or 
river of the State^ and so liable to the written 
law as to accretion and annexation. 

But in this case not only did the parties 
themselves take the proper, prudent^ and faonesi 
means of preventing the necessity of aay 
dispute arising by interchanging the Tana- 
bondee which has been put in evidence, but 
the plaintiff, as between him and the State, 
did also take the most effectual means in kis 
power (having the description and measure- 
ment of the submerged mouzah recorded, and 
continuing to pay rent for it) to prevent Hie 
possibility of any question of dereliction or 
abandonment being raised against him. Their 
lordships are, therefore, of opinion that tbe 
property now being capable of identifieation 
by means of that Tanabundee and otim^wiae, 
the property having been the property of Hke 
plaintiff when it was submerged, never haviag 
been abandoned or derelict, having now emergA 
from the Ganges, is still his property; mmdi 
they will, therefore, recommend to Her MBJeeikw 
to reverse the decision of the Court from w^m 
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the appeal has come, to affirm the decision of 
the Priocipal Sadr Ameen, and that the costs 
of the litigation both below and here should be 
given to the appellant, the plaintiff. 



SELECT JUDGMENTS OF THE 
MADRAS SUDR UDALUT. 



IVbrct 



Scott, Geebnwat, and Stratton, J. J. 

Begtdation XXX of 1802 — B^sal hy land] 
to grant puttah — Bight to claim a jputtah for 
a fixed money rent. 

Where Ay a Mirassidary sued J5, a Zemindar, to 
recover ^possession of lands which he claimed a 
right to cultivate, of which he was deprived by 
B, to recover damages sustained in consequence 
of such dispossession and to compel B to gi'ant 
a puttah ; the Zillah Court decreed possession 
and damages, and the granting of a pnltah for 
a fix^ed m<mey rent; and the Provincial Court, on 
appeal^ confirmed the decree as to giving posses^ 
sion and granting at an annual fixed rent, hut 
modified the decree as to damages — 

Held hy the Sudr Court, modifying tlie decree of 
the lower Courts, that, though A was entitled to 
possession of the lands, he was not entitled to 
receive a puttah for a fixed money refit, and 
that A was entitled to hold possession of the 
disputed lands on a puttah defining the rate of 
division of the produce, which rate was to he 
determined as prescribed hy Section 9, Eegu- 
lation XXX of 1802. 

No. 15 of 1812. 

Zemindar of Penary v. Ramasawmy Iyer. 

Rauasawmt iTBRsned the Zemindar of Penary, 
in the Zillah Gonrt of Chingleput, to recover 
possession of forty-fiye cawnies of nnnjah 
arable land, ^hich he claimed a right to cnlti- 
yate, under a mirassi teunre, of which he had 
been depiiyed, by the said Zemindar. Rama- 
sawmy Iyer further sued him to recoyer damages 
sustained by him in consequence of his being 
dispossessed of the lands in question, and to 
compel the said Zemindar to grant him a lease 
or pnttah for the said lands under the proyi- 
sions of Section 9, Regulation XXX of 1802 ; 
a pnttah baying been altogether refased to him 
by the said Zemindar. The Zillah Court 
adjudged that Ramasawmy Iyer should recover 
Bossessiou of the lands sued for ; that the 
Zemindar should, under the provisions of Sec- 
tion 9, Regulation XXX of 1802, grant a puttah 
fof the lands in question, at the rate of Pagodas 
60^16, the beriz fixed by the cumum ; and that 
the said Zemindar should be hable-for the snm 
of Pagodas 74 as damages, together with all 
eostsof suit. 



The Zemindar appealed therefrom to tlie 
Provincial Gonrt for the Centre Division, who 
adjudged that Ramasawmy Iyer was entitled to 
recoyer possession of the lands in question, and 
to receive a puttah for them from the Zemin- 
dar; that the pnttah should be for a money 
rent, agreeably to the decree of the 2iiIliJ^ 
Judge, at an annual fixed beriz of Star Pagodas 
60-6-16 ; whidbi amount, it was stated to have 
been proved, was assessed on the lands in ques- 
tion, and was paid by the respondent to the 
Goyemment, for them, in the year Roudy ; and 
that the Zemindar should pay damages Star 
Pagodas 55 — with Star Pagodas 6-11 interest 
thereon, and the further sum of Pagodas 55, for 
damages on account of Fusly 1219, together 
with costs. 

From this decree the Zemindar prayed the 
Court of Sudr Udalut to admit a special 
appeal $ and the Court, seeing reasons to doubt 
the correctness of the grounds, upon which 
the Provincial Court had determined the ques- 
tion, concerning the rate of assessment to be 
fixed on the lands, and the kind of puttah 
which Ramasawmy Iyer was adjudged to be 
entitled to demand from the Zemindar, admitted 
a special appeal. 

In this case, the questions for decision were 
simply, whether the Zemindar offered to the 
respondent, a legal puttab, in the mode required 
by the provisions of Regulation XXX of 1802, 
and became, by the respondent's refusal to take 
such puttah, entitled to grant his lands to 
other persons ; or, whether the Zemindar, by 
refusing to grant a puttah, as required by Sec- 
tion 14, Regulation XXV of 1802, had rendered 
himself liable to be sued for damages. 

That the respondent made seyeral tenders, 
for the rents of the lands in question, was 
satisfactorily established. His proposals were 
perfectly distinct, and it was for the appellants, 
if he thought proper, to reject either, or all the 
terms offered; but it was at the same time 
incumbent upon him to tender to the respond- 
ent a puttah containing such terms, as he, the 
appellant, might consider to be reasonable. 
No evidence whateyer was produced to show 
that he made such tender ; and he, therefore, 
rendered himself liable to all the consequences 
of refusing to grant a puttah. 

The Zillah and Proyindal Courts erred, in 
declaring the respondent entitled to receiye 
from the appellant, a puttah for a money rent, 
at an annual fixed beriz of Star Pagodas 
60-6-16. There was not a tittle of evidence to 
show that any such right existed on the part 
of the respondent. On the contrary, all the 
evidence taken regarding the assessment of the 
lands showed that it was not fixed, but derived 
from a diyision of the produce, which must 
fluctuate with the seasons, and the'commutatipn 
price of which must be influenced by its plenty 
or scarcity. 
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lb was not for the Courts to interfere in 
determining the rate at which, the rate in grain, 
shall be oommnted for a payment in money. 
This was a point clearly left to be settled by 
the parties themselves ; and, in adjusting the 
rate, each party would consult his own interest — 
ihe Zemindar, in ayoiding the expense, risk, 
and trouble of ascertaining, receiving, keeping, 
and disposing of his share of the grain ; and 
the cultivator, in endeavouring to secure a 
reasonable profit for the expense, risk, and 
trouble, from which he relieves the Zemindar. 
When the rate shall be settled by a written 
agreement, the Courts may be called upon to 
enforce it. 

In the present case, it was clear that a fixed 
berizof Star Pagodas 60-6-16, for the forty-five 
cawnies of land, would not be equitable ; for 
Ramasawmy Iyer himself ofiered a rent of 
Pagodas 81 for the same land. To fix the 
rent at the former amount, therefore, would be 
to punish the Zemindar, by a permanent 
diminution of his property; while all that 
could, in justice, be reqmred of him, was a com- 
pensation to the respondent, for the loss which 
ne sustained. 

The Court, therefore, confirmed that part of 
the Provincial Court's decree, which adjudged 
to the respondent, the right to hold possession 
of the lands in question ; ^d set aside that 
part of the said decree, which declared the 
respondent entitled to receive from the appel- 
lant, a puttah for a money rent at an annual 
fixed beriz of Star Pagodas 60-6-16. 

It was, therefore, adjudged that, the respond- 
ent, was entitled to hold possession of the forty- 
fi.ve cawnies of land in question, on a puttah, 
defining the rate of division of the produce ; 
which rate, as prescribed by Section 9, Regula- 
tion XXX of 1802, was to be determined, 
according to the rates prevailing, in the year 
preceding the assessment of the permanent 
jumma, on those lands ; Or, if those rates were 
not ascertainable, according to the rates estab- 
lished for lands of the same description and 
quality. 

And that no dispute mi^ht hereafter arise 
regarding the rates of division of the produce 
of the lands in question, the Court adjudged 
that the said rates should be determined by the 
Zillah Judge of Chingleput, who should take 
the evidence of the Cumum in open Court, 
before the parties or their vakeels, and that he 
should certify the same under his official seal 
and signature at the foot of the copy of the 
decree sent to be executed, and at the foot of 
the copy given to each party; 

The Court, unable to discover the grounds 
upon which the Provincial Court considered 
the damages awarded by the Zillah Judge to 
be too great, l^versed that part of their decree 
which related to the damages in question, and 
adjudged that the appellant should pay to the 



mspondent damages, at the rate of Piagodas 74 
per Minum, as deseed by the Zillah Judge, for 
the time during which the said respondent was 
kept out of possession of the lands in qneeiioTi ; 
subject, however, to such deduction as might 
appear equitable for the difference between 
the amount of Pagodas 60-6-16, which the res- 
pondent was understood to have paid annually 
under the decree of the Provincial Court, from 
the time of its being carried into execution, and 
the amount due to the said appellant, upon an 
examination of the Cumum's accounts accord- 
ing to the principles here declared. 

And the Court further ordered that each 
party should pay his own costs in this Court. 



ScoTT, Obbenwat, and Stratton, J. J. 

Right of a Zemindar to exact payment cf money 
or tax. 

Where A^ a firewood merchant^ brought a suU 
a>gaint B, a Zemindar^ to establish his right to 
cut firewood in {he jungles wUhin the zemin* 
dary^ the ZiUah and FrovmciaX Courts decreed 
in favour of A — 

Held, confirming the decrees of the lower Courts^ 
that B was only entitled to exei'cise the rights 
which the Oovemment had been exercising before 
the jpemument setUen^t i a/nd thai, as there was 
no proof of the Oovemnient having, before the 
permanent settlement, exacted any payment for 
cutting firewood, B was not competent to do so. 

No. 10 of 1814. 

This suit was instituted in the Zillah Court 
of MasuHpatam against the Zemindar of Devee, 
to establish a claim set up by the plaintiffs, 
(firewood merchants of Masulipatam, j to the 
privilege of cutting firewood in the jungles of 
Devee, without paying any consideration to the 
Zemindar ; and also, to recov^ the sum levied, 
on this account, by the Zemindar, together 
with damages. The Zillah Court adjudged to 
the plaintiffs the privilege claimed by them 
and 1 rupee damages, each party paying their 
costs respectively. 

On the Zemindar appealing to the Provincial 
Court for the Northern Division, they confirmed 
the decision of the Zillah Court, except that 
part of it which awarded damages to the plain- 
tiffs. 

The Zemindiu* dying, his brother and heir 
appealed to the Court of Sudr IJdaltt^ ^ho 
observed that the Zemindar contended tiiat the 
decrees of the lower Courts infringed the rights 
vested in him by the swinud-^-^lkeut^igiiwi^ 
rar and by the Regulations of the Gbvemment; 
and, in support of the claim advanced by bixn, 
he cited the instance of a Zemindar, in the 
vicinity of St. Thomas' Mount, who demanded 
a fanam for each cartload of gravel taken 
firom his estate, which demand was compliecl 
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wUh, even by the Goyemment iteelf ; altbongl^ 
it had never been made before tiie introdno- 
tion of the Permanent Assessment. The appel- 
lant farther oited a deoree of the Zillah Court 
of Bajahmnndry. 

It was properly remarked by the Zillah 
Jadge, that a decree of the Court of Rajah- 
mondry was not a standard, by which he was 
bound to regulate his jadgmeut; and that the 
case cited by the appel&nt, of the demand 
made by a Zemindar, in the neighbourhood of 
St. Thomas' Mount, had not been litigated. 
If, therefore, the cironmstanoes of the case 
above mentioned, had been before the Court, 
they could have exhibited nothing more than a 
compromise between the parties, which it was 
clear, could not afibrd any guide to the Courts 
in the decision of the present question. 

The determination o^ the present question 
rested upon very simple grounds; and must 
follow the usage which prevailed before the 
iotroduction of the Permanent Assessment. Bj 
the Act of Permanent Settlement, the Govern- 
ment transferred to Zemindars, (with certain 
specified exceptions,) fhe proprietary right 
exercised by itself. It could not do more, 
without infringing the rights of others. All 
usages which are not specially abrogated by 
the Regulations, must be held to be confirmed ; 
and if, previously to the introduction of the 
Permanent Assessment, no payment was exacted 
by the Government, for firewood cut in the 
jungles of Devee, none can be exacted by the 
2iemindar. But, it was not pretended that the 
Government made an exaction of this nature, 
and, therefore, the Zemindar was not entitled 
to make one. 

The Court, therefore, dismissed the appeal, 
and, confirming the decree of the Provincial 
Court, directed the appellant to pay all costs. 



Scott i^D Gbebnwat, J. J. 

Regulation XXVUI of 1802— ^on-payman^ of 
rent hy a lessee — J^ight of a Zemindar to 
resume in case of default 

Where A^ a lessee of B, a Zemindar, brought a 
suit to recover damages for resumption of the 
village leased to J, on the ground of nonrpay- 
ment of rent, it appeared tJiat B did not attempt 
to realize the arrears either by distraint of A*s 
personal property or arresting the person of A, 
before resuming the viUage; bttt A did not 
show that he had any personal property from 
which B could ha/ve realized the money — 

Hbld, reversing the decision of the Provincial 
Court, that the attachment by B was justifiable 
under the circumstances, and that A was not 
entiUed to a/ny indemnification for being ousted 
from his farm. 

No. 15 of 1814. 
This suit was instituted in the Zillah Court 
of Masulipatam; against the Zemindar of Char- 



mahal, for the recovery of the sum of Madras 
Pagodas 1,03, 100, on account of the Zemindar's 
resumption of tiie lease of the Cbarmahal 
District from the defendant, for eight years, 
from Fusly 1213 to Fasly 1220 inclusive. 

The Zillah Court adjudged that the plaintifi^ 
having failed to fulfil his engagements with the 
defendant, had, by such failure, forfeited hia 
rent, and the defendant had, therefore, a right 
to resume the district. The plaintifi"s cmm 
to restoration of the rent, or to any indemnifi- 
cation for its resumption, was accordingly dis- 
allowed, as altogether groundless. The Zillah 
Court also disallowed the sum of Pagodas 10,300, 
claimed under Section 14, Regulation XXX of 
1802, on account of the defendant's refusal to 
grant receipts, for monies paid by the plaintiff ; 
and of the sum of 8,100 pagodas claimed by the 
plaintiff, as having been paid to the defendant, 
over and above the stipulated manoovurty. But 
the Zillah Court, after ^ minute examination 
of the accounts of the parties, adjudged 
the defendant to pay to the plaintiff the sum 
of Pagodas 6,300-8-11. The Zillah Court fur- 
ther adjudged interest on the sum above men- 
tioned, at the rate of twelve per center annum, 
from the date of the plaint in the Zillah Court 
to the date of the decree; and the reason 
assigned was that it was difficult to fix any 
other date for the commencement of interest. 
On appeal, the Provincial Court adjudged the 
Zemindar to pay Pagodas 16,827-9-9, as an 
indemnification for withholding the rent, for the 
term which it had to run, six years; and, in 
the adjustment of accounts, they allowed him 
credit for Pagodas 3,450, making, with interest, 
a total of Pagodas 21,215-10-6, payable by the 
said Zemindar. 

From this decisiop, the Zemi ndar a ppealed to 
the Sudr Court. Regulation XXVIII of 1802 
prescribes the course to be pursued, for the 
realization of arrears of rent or revenue, due 
to Sicmindars, by dependent Talookdar and 
under-tenants, of otiier descriptions. The 
course prescribed is briefly as follows. In cases 
wherein an arrear cannot be realized, by dis- 
training the personal property of the defaulter 
or his sureties, the Zemindar has the power of 
causing the immediate arrest of the defaulter's 
person ; and, if the arrear be not immediately 
discharged, the Zemindar has authority to 
attach the farm or other tenure of the defaulter, 
and to manage it by hiS} the Zemindar's, 
own agents, until the rent due, and the further 
rent wnich may^become due after the attach- 
ment, wi^ interest thereon, shall be liquidated. 
If the defaulter make good the arrear, with 
interest, at any time wi&in the current year, 
the attachment is to be withdrawn; and an 
account rendered of the receipts and disburse- 
ments, during the continuance of such attach- 
ment. When arrears are not liquidated within 
the current year, the Zemindar has power to 
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make, at the commencement of^the ensuing 
year, such proyision for the receipt of the rents, 
from the lands tenanted by the defaulter, as he 
may judge proper, consistently with the rights 
of the other persons concerned ; and, when the 
defaulter may be a lease-holder, or other tenant, 
having right of occupancy only, during payment 
of certain rents, without right of property or 
possession, the Zemindar is at liberty to oust the 
defaulting tenant, from the tenure ; and, in this 
case, he has authority to act, without applica- 
tion to a Court of Justice. 

In the case under consideration, the original 
defendant did not follow the course prescribed. 
He omitted altogether the preliminary steps of 
distraint and sale of the personal property, and 
of the person of the defanlter, and proceeded, 
at once, to attach the farm. And the plaintiff, 
considering this attachment as an actual and 
final resumption of the farm immediately 
instituted this suit, for the recovery of damages, 
sustained by him, in consequence of such resump- 
tion, together with other claims. 

If the plaintiff had, in the first instance, 
limited his suit to a claim for damages, against 
the Zemindar, for the irregular at^chment of 
the farm, he must, as a matter of course, have 
been immediately re-placed iu possession of it, 
on paying up the arrears, which might then be 
claimed, as due, by the Collector, and he might 
at his leisure have sued the Zemindar for the 
recovery of his other claims. This mode of 
proceeding would have been simple, and 
unattended with any difficulty, in the decision of 
the matters at issue, between the parties. But 
the course pursued by the plaintiff had an 
inevitable tendency, and had, in fact, operated 
to prolong the grievance, for which he sought, 
and might have obtained, immediate redress. 

Whether the attachment took place on the 
10th December 1805, as averred bv the plaintiff, 
or whether it took place on the l4th December, 
as averred by the defendant, it was clear that a 
part of the October and t^ whole of the 
November kists were then due. It was obvious, 
therefore, that the plaintiff, by omitting to 
discharge these arrears, had rendered his farm 
liable to ultimate attachment. The defend- 
ant pleaded the utter insufficiency of the 
plaintiff's personal property, to make good the 
arrear, as his reason for proceeding, at once, to 
attachment ; and, as there was abundant evi- 
dence, in the record, to show that considerable 
portions of the zemindary had been repeatedly 
attached, by the Collector, on account of fidlnres 
in the regular discharge of the kists, it must be 
admitted, that the defendant had some reason 
to apprehend that his possession of the semiu- 
dary was endangered by the plaintiff's remiss- 
ness. The defendant's attachment of the farm, 
in the first fiostance, was no doubt irregular; 
but the plaintiff had failed to show that he was 
in possession of personal property sufficient to 



ikake good the arrear, and the defendant's 
omission to arrest his person previously to the 
attachment, was a deviation from the pre- 
scribed course, which, though irre^ar, could 
not be considered as having subjected the 
plaintiff to any loss. The pkuntiff had still 
the option of discharging the arrear, when 
the attachment must have been withdrawn. 
His ability to discharge the arrear could not 
possibly be diminished by the defendant's 
omission of the previous form of arrest; and 
he had no right to presume, as he did presume, 
that the attachment of the farm was intended 
as a final resumption. 

The plaintiff's allegation that, at the time 
when the attachment was made, the defendant 
had received more than he was entitled to 
receive from him, would, in this case, avail him 
nothing. By the terms of the engagement, he 
was bound to discharge the kists, direct to the 
Collector, as well as to pay certain sums to the 
Zemindar. His payments, on these two 
accounts, therefore, formed separate and dislanct 
questions. He could not be allowed to claim 
his surplus payments to one, as a set-off against 
the balance, due to the other ; except in a final 
adjustment of accounts, at the expiration of 
the lease. 

In this view of the case, therefore, the Court 
were of opinion, that the plaintiff's failure, in 
the payment of the kists, to the Collector, 
rendered his farm liable to attachment; and 
that the attachment, though irregular in the 
modelu which it was made, was, on the whole, 
justifiable. 

The next point for consideration was, whether 
the defendant was justified, in proceeding to 
oust the plaintiff, from his tenure. Although 
the recovery of the ferm was one of the 
ostensible objects of the suit, it did not appear 
that the plaintiff ever offered to discharge tbe 
arrev^ of revenue, which were outstwding, 
against the semindary. He rested his claim, 
to re-possession, solely on the ground, that* on 
an adjustment of accounts, between him and 
the Zemindar, the balance would be found oon- 
siderably in his favour. This would have been 
a good plea, if, by the terms of engagement, 
the sums which he paid to the Zemind^ could 
be considered as payments on account <^ the 
Government revenue. But, as stated before, 
the plaintiff was bound to pay the Government 
revenue, direct to the Collector, aooording to 
the established lasts; and his payments, to 
the Zemindar, were, altogether, on a separate 
account. It would have been a good plea, also, 
if the Zemindar had attached the farm, on the 
grounds of an alleged failure, on the part of 
&e plaintiff, to niake him certain paymenia 
to which he was bound, by the terms of his 
a^preement. But the case was altog^her 
different ; and he could only be entitled to resti- 
tution, by discharging, or offering to diachargv, 
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the outstanding demands of the Collector, cA 
the zemindary, before the expiration of the 
fofily. As ho failed to do this, the Court were 
of opinion, that the defendant was entitlad to 
oast him from his farm. 

On these grounds, the Court did not consider 
the plaintiff to bo entitled to any indemnifi- 
cation, for being ousted from his farm ; and 
they accordingly set aside so much of the Pro- 
vincial Court's decree, as awarded to the plain- 
tiff, the sum of Pagodas 16,827-9-9, on this 
account. 

With respect to the claim for Pagodas 
10,000, the estimated profit, of which the 
plaintiff alleged he was deprived, by the autho- 
rized interference, of the defendant, between 
him and the ryots, and the claim for the 
Pagodas 13,000, on account of the defend- 
ant's refusal to grant receipts, for monies paid 
by the plaintiff, the Court entirely concurred 
in the judgment of the lower Courts, by which 
those claims were rejected. 

With regard to the remaining claim of 
Pagodas 8,100, the amount stated to have been 
paid to, or on account of, the defendant, in 
Fuslies 1213, 1214, and 1215, over and above 
the sum stipulated as manoovurty, the Court 
observed that, in the adjustment of accounts, 
between the parties, the Zillah Court had 
considered the lease as having terminated with 
Fualy 1214. There was no doubt, that, under 
the provisions of Regulation XXVIII of 1802, 
the plaintiff was entitled to the benefit of the 
lease, for the Fusly 1215, until the expiration 
of which, he could not finally be ousted. In 
this respect, therefore^ the adjustment of 
accounts was defective ; but the evidence in the 
record did not enable the Court to remedy the 
defect, there being no account of the actual 
receipts and disbursements in Fusly 1215, 
after tho farm Lad been attached, by the 
Zemindar. 

Tho Provincial Court were, therefore, directed 
Ic proceed to . n adjustment of the accounts of 
-ihe lease, for Fusly 1215, by cdling upon the 
respondent for a statement, of the receipts and 
disbursements, in the zemindary, previous to the 
attachment ; and, upon tho appellant for a 
statement, of tho receipts and disbursements, 
subsequent to the attachment, up to the end of 
the said fusly j and, after duly investigating 
those accounts, and having adjusted them, to 
cause the appellsmt, or the respondent, to pay 
Buob sums as might appear to be due, by the 
one to the other, certifying such adjustment, 
£oE the informatioa of this Court. 



SEASON REPORT. 



indigo 



REMARKS ON THE SEASON. 

NoETHBRN Sbction.— The rainfall was scanty 
and inadequate for purposes of cultivation. 

Gaw/am.— In parts of Ganjam paddy and gin- 
gelly were sown, and the standing sugarcane and 
cotton crops were in good condition. In the 
Berhampore and Chicacole Taluks summer gingeUij 
was harvested, but yielded only half a crop. 

Vizagapatam.^ln Vizagapatam suga/rcane was 
largely cultivated; cotton and gi/ngeUy also were 
sown, but not so extensively as sugarcane. 

Godavery.— Tho wells dng in the sub-division 
of the Godavery District were highly beneficial, 
and early rains were expected from the state of 
the weather. Slight freshes passed down the 
Yeleru, and supplies were received in most of the 
tanks dependent thereon ; but, on the whole, the 
inconvenience from the want of rain had not 
abated, and in the upland taluks of the district 
considerable difficulty was experienced from the 
scarcitv of pasture and water. All the canals, 
with the exception of the Ellore and part of the 
Narsapur Channel, were closed, and cultivation 
was confined to the formation of seed-beds and 
the ploughing of dry fields in a few favoured 
localities. Summer padd/Uy lamp-oil seed, and cotton 
wore harvested, and the latter, too, yielded a good 
out-turn. ^ 

iS^istna, — In Kistna the castor-oil and 
crops sown last year were being harvest^. 

NeUoi-e, — In Nell ore, 'nallavaH and hasavarl 
were harvested, and indigo, saltijm jonvva, and 
yerrajonna were sown. 

Prices rose in Nellore and Yizagapatam. In 
Granjam and Kistna they were almost stationary, 
and in Gbdavery they fell slightly. 

Cholera broke out twice in the Godavery Dis- 
trict, and, though not of a ^rulent type, was 
generally prevalent. In the other districts there 
was no cholera; but pubHo health, except in 
Ganjam, suffered more or less from small-pox 
and fever. 

There was no cattle disease in Ganjam. Its 
general prevalence was reported from all the other 
i districts. 

Ceded Districts. — There was a general fall of 
rain, but not such as to add materifSly to the sup- 
plies in tanks. 

Cuddapah. — There was no actual cultivation 
during the month in Cuddapah, and agricultural 
operations were restricted to the preparation of 
land for the mungary or early cultivation. Stand- 
ing crops were tolerably good with a few exceptions. 
■ Padd/y, indigo, and cholum were harvested over a 
limited area, but with indifferent results. 

BeUary, — Ryots began cultivation in Bellary, 
but not so extensively as would have been the case 
if the rainfall had been heavier. 

Kui'nool.— In the Nundial and Oumbum Taluks 
of the Kurnool District sugarcane was planted, 
and in Ramalkotta second crop paddy was cut. 

Tho price of cotton doubled, while that of the 
staple grains exhibited a slight fall in Cuddapah. 

•1 
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In the other two districts prices remained almost 
stationary. 

Public health was good in Bellary. It suffered 
from small-pox and fever in Kumool, and from 
cholera also to a small extent in Cuddapah. In 
the last-named district cholera pills were adminis- 
tered with some success. 

Cattle suffered from disease over the greater 
portiod of this section. 

East Centre.— The rains were general, though 
scanty, in North and South Arcot. In Madras 
there was no rain, with the exception of a slight 
fall in the town of Conjeveram. 

Madras, — In Madras the absence of timely 
rains impeded progress in cultivation, and the 
standing navarai crops were withering from 
drought all over the district. 

North Arcot — In the Wandewash Taluk, of the 
North Arcot District, there was no cultivation. 
In the other taluks some progress was made 
under wells and river and channel springs. 
Nimjah crops were withering from insufficiency 
of water in the Ohittoor, Gudiattum, Polur, and 
Wandewash Taluks, but elsewhere doing toler- 
ably well. OingeUy-seedt chiUy, raggy, and navarai 
paddy were harvested, but none of them yielded 
more than a three-quarter crop. 

SoiUh Arcot. — In South Arcot, lands within the 
reach of well-irrigation were sown with car paddy ; 
and tobacco, indigo, and gingelly -seeds were har- 
vested. Over the greater part of the district both 
men and cattle experienced considerable difficulty 
from the insufficiency of water for drinking 
purposes. 

Prices slightly fluctuated in Madras and South 
Arcot, and remained almost stationary in North 
Arcot, 

Cholera prevailed in all the districts of this 
section. It was least virulent in South Arcot. 
There was also some fever, but not of a malignant 
type. 

Cattle were free from disease in Madras, but 
suffered severely in the other two districts. 

Catjvbkt. — There was a very slight fall of rain, 
and freshes had only just commenced to pass 
down the Cauvery and Coleroon. 

Ta/njore. — GingeUy-oU seed and chiUies were culti- 
vated in some parts of the Tanjore District. 
Timks were for the most part dry. 

Trichinopoly. — ^In Trichinopoly, valan paddy was 
reaped, but no commencement had as yet oeen made 
in the preparation of the soil for fresh cultivation. 

Prices remained the same as in the preceding 
month. 

There was no cholera, and public health was, on 
the whole, good. 

Cattle disease was reported to exist in parts of 
the Tanjore District. 

SouTHiEN Section.— Slight showers fell in this 
section. w 

Madwra.—Tho river Vigay, in Madura, received 
o freshes ; tanks in many places were quite dry, 



^d the standing nunjah crops were drooping for 
want of water. A few of the dry grams and 
cotton and indigo were, notwithstanding, cultivated 
in parts of the district. 

TinneveUy. — Cultivation was very much retard- 
ed in TinneveUy owing to the inadequacy of the 
water*supply for irrigation. A severe storm 
passed over the Sattur Taluk on the 22nd of tho 
month, and caused damage to houses, avenue 
trees^ &c. 

There was a slight fall in prices in Tinnevefly. 
In the other districts they were stationary. 

Cholera was prevalent, but it was not of a 
virulent type. 

Cattle preserved good health, but suffered 
severely from want of pasture and water in parts of 
Madura. 

West Cbntkb.— The rains tliat fell in Ooimba- 
tore and Salem were scanty and unequally distri- 
buted. 

Coimhatore. — In parts of the Coimbatore Dis- 
trict, where the rains were sufficiently heavy, 
lands were ploughed, cuniboo and ra^gy were 
sown, and in some of the garden lands chiUy and 
raggy plants were transplanted. Water in wells 
was diminishing, and plantains, betel viTies, and 
sugarcane under the Noyel River were drooping. 

NeilgheTries. — On tho Neilgherries, co^ea plati- 
tations, potatoe plants, coraUy, samai, and raggy 
were thriving, and ganjay, wheat, and heeray were 
sown. 

Salem. — ^Tanks in the Trichengode, Attnr, 
Oossoor, Tripatore, and Kistnagherry Taluks of 
tho Salem District, received from one and a half to 
two months* supply of water. Cultivation of dry 
grains under wells commenced, and the standing 
crops wore in good condition. The yield of the 
cotton crop in Trichengode was very poor owing 
to the absence of timely rains. Heavy rwn accom - 
panied by a violent gale fell in the town of Tripa- 
tore on the 20th and 22nd of tho month, causmg 
great damage to the avenue trees. 

Prices fluctuated in Salem, and rose slightly in 
Coimbatore. 

Fever and cholera were in existence in both 
the districts of Salem and Coimbatore, but there 
was no serious loss of life. 

Cattle suffered from disease and also from the 
scarcity of pasture and water in Salem. 

"West. — There was a general, though not abnnd- 
ant, fall of rain in Soutn Canara. The third-crop 
rice and dry grains were harvested, and ryots 
commenced the cultivation of first-crop rico. 

The prices of rice and wheat rose a little ; those 
of the other articles were stationary. 

Both men and cattle were generally healthy. 

Malabar. — ^The sowing of the kanny or first crop 
is nearly completed in most of the ialuks. There 
were very few showers about the beginning of the 
month, but latterly tho rainfiill was favourable. 
Fever and small-pox are on the decrease. Prices 
of grain have ^ot fluctuated to any material extent. 
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Average Bazaar Prices of Grain and Salt per Madras Garce, and Rain Beport of all tlie Districts 
of tlie Madras Presidency for the Month of May 1870, Fusly 1279. 



DISTRICTS. 



2nd sort 
Bice. 



12781279 



Prices op Grain and Sea Salt. 



2Dd sort 
Paddy. 



FuBly 



Fnaly 



1278 1279 



Gholtun. 



Fusly 



12781279 



Fusly 



12781279 



Horse 
Gram. 



Fusly 



1278 1279 



Sea Salt. 



Fusly 



1278 1279 



Bainpall. 



o -^ 



w 






^ 



Northern 
Section. 



Ceded 
Districts. 

East 
Centre. 

Cauvery. 

Southern 
Section. 

West 
Centre. 

West. 



rCranjam 

I Vizagapatam.. 

^ Godavery 

I Eistna 

LNelloro 

Cuddapah 

<Bellary 

.Eumool 

Madras 

"< North Arcot. . 
South Arcot. . 

'iTapjore 

L Trichinopoly.. 

j Madura 

Tinnevelly. .... 

Coimbatore... 

' Neilgherries... 

^Salem 

j South Canara. 
(Malabar 



Bs. 
28! 
380 
284 
350 
363 
407 
356 
443 
4M 
395 
401 
349 
369 
405 
391 
442 
533 
376 
350 
441 



Bs 
255 
305 
240 
340 
350 
419 
877 
403 
345 
331 
289 
271 
293 
350 
884 
405 
582 
335 
367 
412 



Bs, 

116 

168 

136 

161 

172 

184 

148 

180 

198 

171 

166 

159 

162 

183 

184 

219 

164 
151 
203 



Bs, 
106 
129 
105 
153 
166 
188 
162 
176 
147 
142 
137 
13^3 
132 
168 
176 
199 

147 
166 
196 



Bs. 



Bs. 



213 186 



222 
165 
148 
155 
174 
124 
148 
240 
201 
220 
194 
159 
194 

2»4 
291 
203 



165 
127 
203 
182 
199 
178 
196 
221 
193 
140 
137 
135 
200 
163 
252 
320 
173 



Bs. 
242 
217 
160 
157 
136 
165 
110 
151 
245 
234 
214 
170 
191 
180 
196 
225 
246 
177 
222 
194 



Bs. 
132 
155 
118 
160 
163 
175 
152 
183 
205 
168 
156 
137 
141 
144 
183 
192 
291 
148 
231 
154 



Bs. 
179 
291 
196 
217 
203 
189 
147 
211 
265 



Bs. 
167 
169 
183 
216 
256 
225 
214 
244 
254 



183 172 



215 
185 
204 
192 
201 
258 
267 
181 
262 
278 



169 
191 
157 
128 
207 
167 
267 
141 
266 
251 



Bs. 
290 
252 
238 
278 
263 
297 
363 
331 
267 
241 
280 
254 
265 
288) 333 



Bs. 
320 
316 
274 
343 
324 
356 
429 
863 
296 
297 
326 
803 
827 



286 
338 

300 
254 



344 



347 
284 



Ins. 
010 
140 
0-75 
0-89 
0-90 
1*75 
0-81 
0*50 
0*03 
2*20 
0-52 
0-40 
0-81 
107 
0-52 
315 

2-96 

0-85 

13-86 



Ins. 
0*40 
0-50 

*0-85 

r 

1*16 
0-80 

2-20 

0-05 



1-50 
0*30 
0-28 

T-72 
0-95 
9-43 



Ins. 

0-20 
014 
013 
0-70 
015 
2*53 
0-80 

10 



1-70 

2-18 
309 
3*31 
001 
13-88 



Ins. 
10 
1-25 
0-20 
1*10 
0-77 
1-47 
2-05 
0-90 
0-20 
1-80 
0-70 

1-27 
0-47 
0-40 
0-68 
1-65 
0*92 
1*75 
16-24 



Ins. 
0-37 
0*83 
0-27 
0*74 
0-59 
116 
1-63 
075 
0-05 
1-80 
0-31 
010 
0-52 
1-18 
0-30 
1-57 
2-82 
222 
0-76 
3-69 



Statement of Cotton and Indigo Oultivation with their Market Prices for the Month 

of May 1870, Fvsly 1279. 



DISTBIOTS. 



Cotton. 



Fusly 1278. 



Extent. 



Assess- 
ment. 



Fusly 1279. 



Extent. 



ment. 



s 



egg 



Indigo. 



Fusly 1278. 



Extent. 



Assess- 
ment. 



Fusly 1279. 



Extent. 



Assess, 
ment. 



2^3 



3 



6 



8 



9 



10 



11 







Acres. 


1 


Graham 


865 


?{ 


Vi£Agapatam ... 


1,984 


a 


Godavery 




4 


Kistna 




5 


Nellore 




6 




95 


7 


Bellary 




8 


Kumool 




9 


Madras 




10 


North Arcot ... 




n 


South Arcot ... 


36 


12 
18 


Tanjore 
Trichinopoly ... 


31 


14 


Madura 


950 


15 


Tinnevelly 


14 


16 


Coimbatortf ... 


1,385 


17 


Salem 

Total- 


1,329 




6,189 



Bbvenxje Boaed Office, 
JUdbas, 2m June 1870. 



Bs. 

391 
2,858 



44 



78 
62 



1,123 

14 

931 

2,128 



7,129 



Acres. 
84 
630 
13 



Bs. 

98 
558 



8 

144 

24 



15 
47 
11 



103 

1,227 

292 

442 



184 

1,666 

173 

629 



291 
365 



184 
632 



Rs. 
158 
162 
167 
159 
160 

{in 

1240 I 
163 
154 
100 
150 
133 
155 
129 
100 
158 
132 
193 



Acres. 

"isi 



1,151 
670 
497 



107 

1,210 

1,951 

65 



10 



3,673 



4,225 



5374 



Bs. 

'"800 



Acres. 
""19 



Bs. 

*"i'6o 



2,803 
8,068 
1,800 



2,156 

1,434 

194 



5,690 

7,039 

219 



509 

2,898 

4,101 

77 



3,365 

2,976 

822 



250 
6,076 
4,572 
2,007 



6 



20 



21 



114 



255 



Bs. 

75 
49 
68 
56 
51 

r 40 
to 

I 70 
64 
56 
47 
50 
43 
25 
14 
40 
31 
29 
36 



16,083 



11,178 



26,228 



(Signed) J. GROSE, 

Acting Secretanj. 



Digitized by 



Google 



288 



THE REVENUE REGISTER. 



[September 15, 1870, 



ACT OF THE GOVERNMENT OF 
INDIA. 



ActNo. XII. OF1870. 

THE NATIVE PASSENGER SHIPS' 
ACT, 1870. 



An Act for the regulation of Native Ptusenger 
Ships and of Steam Vessels intended to convey 
passengers on coasting voyages. 

Whereas abuses have occurred in the over- 
crowding of ships convey- 
Preamble. ing native passengers 

between ports and places 
in India, and ports and places in the Red Sea 
or Persian Oulf ; and whereas similar abuses 
have also occurred in the case of ships com- 
Bianded or owned by subjects of Her Majesty 
and conveying native passengers between other 
ports and places situate east of the Cape of 
C3ood Hope and ports and places in the Red 
Sea or Persian Gulf; and whereas it is expedient 
to prevent such abuses, and to provide for the 
regulation of all such ships as aforesaid which 
shall depart from, or arrive at, any of the said 
ports or places in India, and also for the regu- 
lation of steam vessels intended to carry 
passengers on coasting voyages ; It is hereby 
enacted as follows : — 

Chapter I. 
Preliminary, 

1. This Act may be 
Short title. called " The Native Pas- 

senger Ships' Act, 1870." 

2. This Act extends to all subjects of Her 

Majesty whether within 
Extent of Act. British India or within the 
dominions of Princes of 
States in India in alliance with Her Majesty, 
and to all persons being native Indian subjects 
of Her Majesty without and beyond British 
India. 

Nothing in this Act applies to any ship- of- 

Act not to ap. T^^^^^ transport belong- | 

ply to ships-ofi ingto, or in the service I 

wL Ac ^^' ^®^ Majesty, or to any | 

' ' ship-of-war belonging to j 

any foreign Prince or State, or to any ship i 

^^ . . under contract with the 

BtZ*rslTn? Goven.mentofanyEuro.' 
««^*r.«. ^^ui' pcan state, or to any sea- 
veying public*^. j. i 

mails go^^g steam vessel em- 

ployed in the conveyance 
of the public mails under a contract. 

3. Act N^. XXI of 1858 (for the regulation 

of Native Passenger Ships, 

Repeal of Act. and of Steam Vessels 

intended to convey passeU' 



gers on coasting voyages) is hereby repealed j 
and Section 1 of Act No. II of 1800 (to amend 
the law relating to the carriage of passengers by 
sea) shall be read as if, for the words and 
figures ** Act XXI of 1858," the words and 
figures " The Native Passenger Ships* Act, 
1870," were substituted. 

4. In this Act — 

The word " Magistrate*' means a person 

Interpretation ?«'-^«iiig powers not 

I ^ inferior to thoRC of a 

^ ^'^ Magistrate " Subordinate Magistrate of 

^ * the Ist Class, and includes 

a Justice of the Peace, and, at the port of Aden, 

the Political Resident and his Assistants : 

The words " Local Government" mean the 

" Local Govern- P?'^°^^F ?«'?«''« f?*" *»?« 
, ), time being immediately 

administering the Execu- 
tive Government of the territories where the 
port or place in question is situate : 

The word " Master'! includes every person 

"Master." ^t^''^^ command or 

charge of a vessel : 

The words " Native Passenger Ship^' mean 
« Native Passen- a vessel carrying more 
gerShip." ^^'^'^ *^!r*y passengerB,' 

^ ^ being natives of Asia or 

Africa, which may depart or proceed on any 
voyage from a port or place in British India or 
in the said dominions to any port or place in 
the Red Sea or Persian Gulf, or which may 
arrive at any port or place within British India 
or the said dominions from any port or place in 
the Red Sea or Persian Gulf, having on board 
more than thirty such passengers. 

Chapter II. 

Bules as to Native Passenger Ships, 

6. No native passenger ship shall depart 

Native passenger °'' P^ceed upon any yoy- 

ship to sail only ^ *° Z^'"^ *^ .^*" 

from ports an- ^^^'^^^ ^^^ ^^7, P^^^ ^^ 

pointed bv Govern^ place within British India 

ment ' or the said dominions other 

than such ports and places 

as the local Government may from time to time 

appoint ; and, after any native passenger ship 

has departed or proceeded upon any such 

voyage from a port or place so to be appointed, 

no person shall be received on board as a 

passenger, except at some other duly appointed 

port or place. 

6. No native passenger ship shall depart or 
Not to sail with- proceed upon any such 

out obtaining a voyage from any port or 

certificate P^*^ appointed under thia 

Act until the Master shall 

have obtained a certificate from an officer 

authorized to grant the same. 
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7. If any naiiye passenger ship departs or 

proceeds upon a voyage 
Penalty. from any port* or place 

within British India or the 
said dominions, 

or if any person is received aa a passenger on 
hoard a native passenger ship in contraven- 
tion of the provisions of Section 5 or 6> 

the owner or Master shall, for every pas- 
senger conveyed on a ship nnlawfully departing 
or proceeding on snch voyage, or for every 
passenger nnlawfolly received on hoard, he 
liable to a penalty not exceeding 100 rnpees, or 
to imprisonment not exceeding one month, or 
to both; 

and the ship, if found within two years in 
any place within British India, may be seized 
and detained by any Chief Officer of Customs 
until the penalties incurred under this Act 
have been adjudicated, and the payment of the 
fines imposed under this Act, with all costs, 
has been enforced under the provisions of Sec- 
tion 85. 

8. Within Biitish India, the local Govem- 

Appointment of °^®^^ «^^^ f^PP^^* i'^^^ 
Offio^ persons as it may deem 

proper to exercise or per- 
form the powers and duties conferred and 
imposed by this Act. 

9. The Master of any native passenger 
Master to give ship sailing from any port 

notice of day^of or place appomted under 
.1. • *' this Act shall give notice 

^*^^| *°- to the proper officer that 

the ship is to carry native passengers and of 
her destination, and of the proposed day of 
sailing ; 

such notice shall be given not less than three 
days before the proposed day of sailing. 

10. After receiving such notice, the officer 

Power to enter ^^"If^^^S^^ ^7 P^'?^?} 

and inspect ship. f^^^onzed by him shall 

*^ ^ be at liberty at all times 

to enter and inspect the ship and the fittings, 

provisions, and stores therein ; 

and any person impeding or refusing to allow 
such inspection shall be liable, on conviction, 
to a fine not exceeding 500 rupees for each 
offence, or to imprisonment for a term not 
exceeding three months, or to both. 

11. The officer aforesaid may, if he think 

Ship may be Bur. ^^> "^""f the ship to be 
veyedf surveyed at the expense 

^ * of the Master by a com- 

petent Surveyor, who shall report whether the 
ship is, in his opinion, seaworthy and fit for 
her intended voyage. 

Officertobesatis. }^' JJ^ ^?^^ ^^f?" 
fied before giving ^'^,J^f ^^t give his 
certificate certificate unless he shall 

be satisfied — 



(1.) That the ship is seaworthy and pro- 
That the ship is Pff^^ manned equipped 

seaworthy. ?^^^' ^^^^ ventilated, and 

^ has not on board any 

cargo likely, from its quality, quantity, or mode 

of stowage, to prejudice the health or safety of 

the passengers. 

(2.) That the space appropriated to the 
That the snace F^^engers in the between- 
between decks for f^''^ ^<^^^^*^^1^^ 
Dassenirers is suffi- ^^^^^^ superficial and 
^ . * seventy- two cubical feet 

of space for every adult 
passenger on board, that is to say, for every 
passenger above twelve years of age, and for 
every two passengers between the ages of one 
year and twelve years. 

(3.) That a space of 

That the space four superficial feet per 

on the upper deck adult is left clear on the 

is sufficient. upper deck for the use of 

the passengers. 

(4.) That provisions, fael, and water have 

That there is a ^^^^ placed on board, of 

Visions. supply the passengers on 

board during the declared duration of the 
intended voyage, according to the scale herein- 
after contained. 

13. No such ship shall carry any greater 

N-ber of pas. ^.""XeVwUh To 
sengers. Master and crew, shall 

amount to the proportion of two persons for 
every three tons of the registered or estimated 
tonnage of the ship. 

14. The Master of any such ship, before 

List of naasen- ^^P^^S or proceeding 
I'-ooc Qjj ^^y g^^jj voyage from 

S^^' any port or place in 

British India, shall sign two lists, specifying 
(as accurately as may be) the names of all the 
passengers, and stating the number of the 
crew ; and shall deliver them to the officer 
aforesaid, who shall thereupon (after having 
first mustered the passengers and compared 
the number and names of such passengers with 
the lists) countersign and return to the Master 
one of such lists. 

The Master shall note in writing on such 
last-mentioned list, and on any additional list 
to be made under this Act, the date and sup- 
posed cause of death of any passenger who may 
die on the voyage, and shall forthwith, on the 
arrival of the ship at her destination or at any 
port at which it may be intended to land 
passengers, and before any passengers are landed, 
produce the list, with any additions hereto 
made, to any persons lawfully exercising Con- 
sular authority on behalf of Her Majesty at the 
port of arrival if it be a foreign port, or to 
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the Chief Officer of Gnstoms, or the officer (if 
any) appointed under this Act, at any poH or 
plaoB at which it shall be intended to land the 
passengers or any of them. 

In case of non-compliance with any of the 
requirements of this section on the part of the 
Master, or if any false entry be wilfally made 
by him in any such list, the Master shall be 
liable to a fine not exceeding 500 rupees for 
each offence, or to imprisonment for a term not 
exceeding three months, or to both. 

15. If, after the ship shall have departed or 

Ship taking ad- P«x^«i O'' '"^ ,?'^<'^ 
ditionSl passengers ^"^^^ ^^^ additional 
andtoncWrJatin- passengers are taken on 

termediate ports. ^^ ^ .f. P""^ "^ P^ 
^ withm British India or the 

said dominions, appointed under this Act for 

the embarkation of passengers, 

or if such ship shall, upon her vojrage, 
touch or arrive at any such port, having pre- 
viously received on board additional passengers 
at any place beyond British India or the said 
dominions, the Master shall obtain a fresh 
certificate from the officer at such port, and 
shall make lists of all such additional passen- 
gers ; and all the provisions hereinbefore 
contained in that behalf shall be applicable 
to any certificate granted or list made under 
this section. 

In case the Master jOeuI to obtain any such 
fresh certificate, or to make any such list of 
additional passengers, he shall be liable to a 
fine not exceeding 500 rupees, or to imprison- 
ment for a term not exceeding three months, 
or to both. 

16. If any Master of a ship, after having 
Penaltv for fran obtainedacertificate under 

dulentalterationin Jf^^^f^ L^?^^'^^ ]^ "f 
ship after certifi- th^a Act, shall fraudulent- 

cat^ obtained. '^ ^^' ? «^^.^ ^ ^^^T* 

any act or thmg whereby 

sucli certificate shall become inapplicable to 

the altered state of the ship, its passengers, or 

other matters to which suon certificate relates, 

he shall be liable to a fine not exceeding 2,000 

rupees, or to imprisonment not excee(uug six 

months, or to both. 

17. The Chief Officer of Customs, or the 

Information to officer (if any) appointed 

xixiuxuxouiwtx WW nnder this Act, at any 

be transmitted to ^^ . ^^ ,^^^ Ji^uir. "R*; 

p^rts of en^barka- P^jf Z^l^^ ^^^ 

ship shall touch or arrive, 
shall, with advertence to the requirements of 
this Act, transmit any particulars which he may 
deem important respecting the ship and the 
passengers conveyed therein, to the officer at 
the port from which the ship commenced her 
voyage, and also to the officer at any other port 



within British India or the said dominions where 
the passengers or any of them embarked. 

18. In any proceeding for the adjudication 

Eeportof Consul, ^^"'y,?^"*'^ ^*'"'^ 
j,^ L u.. J •^- under this Act, any docu- 
Ao.. to be admissi- ^^^ p,^rting to be a 
ble m eyidenoe. ^^^ ^^ ^^^^ ^cnlaia 
as are referred to in the last preceding section, 
or a copy of the proceedings of any Court of 
Justice daly authenticated, and also any like 
document purporting to be made and signed 
by any person lawfully exercising Consular 
authority on behalf of Her Majesty in an^ 
foreign port, shall be received in evidence, if 
the same appears to have been officially trans- 
mitted to any officer at, or near, the place where 
the proceeding under this Act is had. 

19. Whenever, in the course of any legal 
Depositions to Proceeding instituted 

be received m e^- ^^ ,^ j^ ^^^^^^ j[^ 
dence when wit- ^he testimony of any wit- 
nesses ainnot be ness is requi^ in relation 
produced. ^ ^^^ subject-matter of 

sucli proceeding, any deposition that such wit- 
ness may have previously made in relation to 
the same subject-matter before any Justice or 
Magistrate in Her Majesty's dominions (includ- 
ing all parts of India other than those subject 
to the same local Government as the port or 
place where such proceedings are instituted) or 
any British Considar Officer elsewhere^ shall, if 
authenticated by the signature of the Justice, 
Magistrate, or Consular Officer, be admissible 
in evidence on due proof that such witness 
cannot be foimd within the jurisdiction of the 
Court in which such ]»roceedings are instituted : 

Provided that, if the proceeding is criminal, 
such deposition shall not be admissive unless 
it was made in the presence of the person 
accused, and the fact that it was so made is 
certified by the Justice, Magistrate, or Consular 
Officer. 

It shall not be necessary in any case to prove 
the signature or official character of the pMBrson 
appearing to hav6 signed any such deposition ; 
and in any criminal proceeding, such certificate 
as aforesaid shall, unless the contrary is proved, 
be sufficient evidence of the accused having 
been present in manner thereby certified. 

20. Within British India, the local Govern- 

-r L^ t ^ Di©j^* iJ^y* ^y *^y procia- 

Ungiho^voj^ge ^tion to be from time to 
to be fixed by pro- ^^^^ ^^^ ^^ ^hat pur- 
clamation. ^^^ ^^ published in the 

Government Gazette (if any), or in one of the 
public newspapers, declare what shall be deemed, 
for the purposes of this Act, the duration of 
the voyage of any native, passenger ship from 
any port or place in British India or the said 
dominions to any other port or place. 
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21. Every native passenger ship, at the time 
Q ^. - of departure from the port 

<^aanti y o pro- ^^ pii^ce at which passen* 

T^^u^Ia geii shaU he emCed 

to be shipped. l^^^^ ^^ ^^^ ^j^^l ^^^^ 

on board good and wholesome provisions for the 
use and consumption of the passengers, over and 
above the victualling of the crew, to the amount 
or in the proportion following, iiiat is to say, a 
supply of water to the amount of five gallons 
to every week of the declared duration of the 
voyage for every passenger on board, such 
water being carried in tanks or sweet casks, and 
a supply of rice, flour, oatmeal, or bread-stuffs 
to the amount of seven pounds weight to every 
week of such duration voyage for every such 
passenger ; 

provided that, when any such ship shall be 
destined to call at a port or place in the course 
of her voyage for the purpose of filling up her 
water casks, a supply of water at the rate 
before mentioned for every week of an average 
voyage to such port or place of calling, shall 
be deemed to be a compliance with this Act. 

The provision of this section regarding food 
shall be deemed to have been complied with in 
any case where it shall appear that, by the 
special authority of the local Government, any 
other articles of food were substituted for the 
articles above enumerated as being equivalent 
thereto. 

22. The requirements of this Act respecting 
Contract by paa. the supply of proyisions 

Benders for buddIv '"'^ passengers shall not, 
^E Z!,^J^Jl «»c«Pt «« to the supply of 
of then- own pro- J ^ applicable to 
Visions. ' ^*^ r 

any passenger who may 

have contracted to furnish his own provisions. 

23. If any ship, bringing passengers from 

Penalty on ships ^^l ^^^^^^^^ 
bnnffing excessive "^^^ ^"F^ m.u- li •i-'u 
^«^T><.^r.^T^ooo«« ^°d ^0* withm British 

r^^rn^ ?^?!?n" 1°^^* ^r the Said domi- 
crers from certain . , , ■» 

?^««;,^ ^^^^ *« mons to any port or place 

Ind- ooK ^•^'^''^ ^^*^ ^•***'* °' 

° '^^^^ ' the said dominions, shall 

have on board a greater number of passengers or 
persons than in the proportion prescribed by this 
Act, the Master of such ship shall, in addition 
to any other penalty which he may have incur- 
red under the provisions of this Act, be liable, 
on conviction, for each person in excess of such 
proportion to a fine not exceeding 50 rupees, or 
to imprisonment not exceeding one month, or to 
both. 

24. In the case of every native passenger 
Bond when ship »^.i?.«^^?,fr?"»i'7 POf* 

clears for a port iS ^t'"'^ ^^'^^ ^^a^ 
Red Sea. ^ any port m tibe Red Sea, 

the officer whose duty it 
is to grant a port clearance for any such ship 
shall not grant such olearanoo unless, and until, 
the oimer, agent, or Master of such ship and 



two sureties resident in British India shall, 
by a joint and several bond, have become 
bound unto the Secretary of State for India in 
Council in the penal sum of Rupees 6,000 
conditioned to be void if the said ship touches 
at Aden on her outward and also on her home* 
ward voyage, and does not leave that port 
without having obtained ft*om the proper 
authority a clean biU of health. 

25. Every ship carrying more than thirty 

Ships ^.iiingt., s,^L«:rxfS^^rs^ 

or from, a port m . ^^^ ^ J^^^ ^^ ^^ 

Red Sea to touch thi Cape of G^d Hope to 
at Aden. ^^^ ^^^^ .^ ^^ ^^ g^ 

or sailing from any port in the Red Sea to 
any port east of the Cape of Good Hope, 

shall touch at Aden, and shall not leave that 
port without having obtained from the proper 
authority a clean bul of health. 

Every Master of a ship offending under this 
section shall, for every such offence, be liable 
to a fine not exceeding 2,000 rupees, or to 
imprisonment not exceeding six months, or to 
both. 

26. No bill of health shall be granted under 
Section 24 or 25 in case 
Bill of health. the ship has on board a 
greater number of passen- 
gers or persons than in the proportion pre- 
scribed by this Act. 



Chapter III. 
Coasting Steamere. 

27. Steam vessels intended to carry passen- 
Certificatestobe ^'.^ "JrT'l^VJrt^ 

furnished to coast. p,ace' within BriUsh India, 
ing steam vessels ^hall, before proceeding on 
intended to carry 8„ch voyages, be fnmished 
passengers. ^.jj^ certificates granted 

in manner hereinafter provided. 

28. Every such certificate shall be granted 
/-I fc i. X &t the discretion of an 
Certificates t o ^^^^^ authorized by the 

coasting steam j^^j Qovemmet to grant 
vessels how to be the same, and shall remain 
granted, <fec. ^ ^^^^ ^^^ ^j^^ p^^.^^ 

therein specified, unless sooner revoked. 

The officer so authorized shall not grant such 
certificate, or suffer the same ^ to remain in 
force, unless he is satisfied, by inspection or 
survey (to be made at least twice in each 
year at the expense of the Master or owner, 
and upon payment of a fee not exceeding 20 
rupees), that such steam vessel is seaworthy 
and properly equipped with boats and other- 
wise, and that the engines and machinery are 
in a fit state to enable her to proceed on her 
voyage. 
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The certificate shall state the limits (if any) 
within which the vessel is to ply, and the 
Dumber of native passengers which the vessel 
is permitted to carry : such number to be 
subject to such conditions and variations 
according to the time of year, the nature of 
the voyage, and the cargo carried, as the case 
requires. 

29. The owner or Master of any such steam 
Copy of certifi- veaeel shall put np in a 

cate to be placed "^'"1"^ ^rfl v;«iH« 

^ . ship, so as to be visible 

mconspiououflpart ^ ^ersoDS on board the 

^ ® ^P* same, a copy of the said 

certificate, and shall cause it to be continued 
in such position so long as the certificate 
remains in force ; and in default, such owner 
or Master shall, for each offence, be liable to a 
fine not exceeding 200 rupees, or to imprison- 
ment for any term not exceeding a month, or 
to both. 

80. If such steam vessel has on board thereof 
Penalty for ex- any number of passengers 

cemofnntnberBDe- '^^'''^' ^""'"^ ^^'^ *? 
cess ot number ape- ^^^ ^^^^ ^^ ^^^ ^^ 

oified in certificate. ^^^^^ circumstances, is 
greater than the number allowed by the certi- 
ficate, the owner or Master shall, for every 
rsenger over and above the number allowed 
the certificate, be liable to a fine not exceed- 
ing 20 rupees, or to imprisonment not exceeding 
one week, or to both. 

81. If any such steam vessel shall proceed 
T, 1. r on any such voyage with- 
Penalty for pro. ^^^ ^^^^ cerUfi^te as 

*^ffi°^.'' aforesaid, the owner or 

certificate. ;^^jg^ ^^^jj ^ y^y^ ^^ ^ 

fine not exceeding 500 rupees, or to imprison- 
ment for any term not exceeding three months, 
or to both. 

32. In the grant or revocation of any certi- 
^ . „ fioate under this Act, the 

Grant or rovoca- ^^ granting or revok- 
faon of cer ificate to ^ ^^ » ^g^y ^ ^^^ 
besulgecttocontrol .^^ ^^^ ^^j ^^ ^^^ 
of Government. \^^ Government or of 
any intermediate authority which that Govern- 
ment may appoint. 

Chapter IV. 
Miscellaneous, 

88. If anv native passenger in any ship 

^ ij__ 1 J shall be landed at any 
Penalty on land- ^ ^^ j^ ^^^^ ^j^ 

mg passenger at a J^e port or place at which 
Fi^Toi'^Wni?'^ ^^ ^ay ^^^ contracted 
'£tct£^t to l^d, unless with bis 
xiiw uwaAw*«^ previous consent, or unless 

^*^"* such landing is made 

necessary by perils of the sea or other unavoid- 
able accident^ the Master shall, for each offence. 



be liable to a penalty not exceeding 200 rupe^, 
or to imprisonment for any term not exceeding 
a month, or to both. 

84. Nothing in this Act contained shall 
Passenger'sright take away or abridge any 

of action freservld. "^^* ^^,^**^^ ^^!^^ '"^^ 
^ accrue to any native pas- 

senger or to any other person, in respect of 
the breach or non-performance of any contract 
made with the Master or owner of the ship or 
his agent. 

Adjudication of ,. ?^-/"^^Tf! "^'."f* 

offences. *^f f ^^ ^^^^^ ^ P^^'^^" 

. able in a summary man- 
ner by a Magistrate. 
If the person on whom anv fine is imposed 

Pine leviable by ??^f *^^« ^''^ ," *•>« 
distress on ship. ^ M^ter or owner of a ship 
^ and the fine is not paid at 

the time and in the manner prescribed by the 
order of payment, the Magistrate may, in 
addition to the means prescribed by law for 
enforcing payment^ direct by warrant the 
amount remaining unpaid to be levied by 
distress and sale of the said ship, her tackle, 
forniture, and apparel. 

86. For the purpose of the adjudication of 

penalties under this Act, 
Jurisdiction. every offence hereunder 

shall be deemed to have 
been committed within the limits of the juris- 
diction of the Magistrate of the place where the 
offender is found. 

87. The penalties to which Masters and 
■D- «.i,^«, ««^ owners of ships are liable 

X: fTpe^n^. K *^? i'' ^'^^^ ^ 



ceedings for penal 
ties to be instituted 



enforced only by informa- 
tion laid at the instance of 
the officers appointed to grant certificates under 
this Act ; or, at any port or place where there 
is no snch officer, by the Chief Officer of 
Customs. 

88. Any Magistrate imposing any fine under 
A r>«i;«o*;^ r. f this Act may, if he thinks 
Application of fit, direct the whole or any 

***** part thereof to be applied 

in compensating any person for any wrong or 
damage which he may have sustained by the 
act or default in respect of which such fine is 
imposed, or in, or towards, payment of the 
expenses of the proceedings. 

(Signed) WHITLEY STOKES, 
Secy, to the Council of Hie Oovr.-Qenl. 
for making Laws and RegtdcUions, 

Re-published by order of His Excellency the 
Governor in Council. 

(Signed) R.S. ELLIS, 

Chief Secretary, 
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THE COLLECTOR OP A DISTRICT. 
17. 



Wb propose now to consider the daily 
life of a Collector as we conceive it ought, 
and as, to a greater or less extent, we 
believe it must be spent. 

Considering the importance and the 
variety of the Government property com- 
mitted to his charge, it is not too much to 
say that he might, and ought to, occupy 
himself fully every morning in the careful 
and minute inspection of roads, irrigation 
and all other works of public utility, or in 
the examination of police stations, and post, 
telegraph, and registration offices, &c., with 
all of which he is intimately concerned, 
and for the proper and efficient manage- 
ment of which^he is directly or indirectly 
responsible. A ten-mile ride and a careful 
inspection of one office or public work will 
account for the early morning very fairly. 
Then, we will assume that the post comes in 
about breakfast time with letters from the 
Board, &c., and a voluminous " mulki 
tappal '/' and, allowing him an hour to read, 
mark (literally) and inwardly digest the 
English correspondence on every variety of 
subject as shown in previous numbers, there 
is next the vernacular tappal, which is to be 
" opened and read in his presence,^^ and, as 
far as possible; answered at once by a draft 



across the face of the arzi or petition. Sup- 
posing there to be twenty of the latter and 
perhaps twice as many arzies (from subor- 
dinate officials), a very moderate allowance 
we believe, an hour is the least that can 
fairly be allowed him for this part of his 
daily routine. Then petitions and per- 
sonal complainants must receive some time, 
and this may be as good a time as any 
when parties have had their morning meal 
and before the regular Court work has 
begun. " An officer's accessibility to the 
'^ people is of the utmost importance both 
'^ as regards persons having grievances 
'' to redress (qu : ? to be redressed ?) or 
'^ i*epresentations to make, and as a check on 
'' his own establishment,'' (Dalyell, 319-1) ; 
so that one hour a day devoted to this duty 
will not be much more than is required on 
the average^ especially since there are 
generally a few complainants in criminal 
cases whose complaints must be taken 
down in writing then and there and disposed 
of somehow. This brings the day to what 
Mr. Dismeli calls " the sacred hour of two/' 
consecrated in this country to the worship 
of the great god Tiffin ; and we fancy it will 
scarcely be considered improper to allow 
even a Collector half an hour to play the 
host to his long-suffering wife and friends. 

Tiffin done, he is set upon at once and 
closply invested by his moonshies (variously 
called goomastahs, rayasums, clerks, or even 

1 
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jawabnavisses) with yesterday^s orders to be 
read over to him and signed, and the undis- 
posed of portion of to-day ^s vernacular tappal 
to be finished if possible. Now, the mere 
reading of twenty or thirty intricate orders 
in Tamil, so as to be clearly intelligible to a 
European, not perhaps quite so familiar with 
the language as is contemplated by the 
standing orders, is a matter of some time ; 
and, indeed, we entertain considerable doubt 
as to the fact of their being generally so 
read at all, and still more as to its being of 
any use if they are. It is only quite recently 
that we heard of a Collector gravely sitting 
with his own drafts before him listening to 
his Qiellifluous moonshee reading, as he 
thought, from the fair copy of the order to 
be signed, but who was, in fact, looking over 
his innocent master's shoulder and inventing 
the order from the draft, whilst the Collector, 
at the conclusion of the solemn farce, was 
inade to sign something entirely diflTerent ! 
Practically there is no safeguard against 
this very ingenious little plant, unless a 
Collector reads all his orders himself ! so 
that, on the whole, it is quite as well to make 
the head of the office really as well as 
nominally responsible that the order agrees 
with the draft, and merely have the docket 
read over. Tahsildars and other subordi- 
nates should, of course, be instructed to 
bring to notice any case where an incon- 
sistency may be observed between the 
docket and the order, and then exemplary 
punishment should be inflicted on the 
writer. 

But we are digressing, and must return 
io our Collector. After disposing of his 
orders, (or Takeeds, as they are called,) he 
should devote a little time to looking into 
the accounts and see how business is going 
on in his own office. He should then send 
for his " confidential managei**' — the Head 
Sheristadar*— and go thoroughly into the last 
abstruse chapamani case or petition referred 
by the Board or Government ; and we 



think, if our readers will take the trouble to 
calculate the time we have accounted for, we 
shall be found to have brought him up to 5 
or even 6 p. m., without a magisterial inquiry 
at all, and without any very long or intricate 
letter to the Board. Our readers will wonder, 
we dare say, when the Magistrate does 
his work ; and so should we if we did not 
know pretty well that, as a general rule, he 
avoids the bulk of it altogether. Even the 
Government, (as we pointed out in beginning 
this disquisition,) began to wonder about 
three years ago, and has apparently confined 
itself to wondering ever since ; for there 
has been no result whatever from the 
sermon they preached so long ago which 
formed the text of our discourse, and 
nothing whatever has been done to remedy 
the evils they professed to have discovered. 
On the contrary, it is only the other day, 
(as Government Orders go,) that they 
turned round and solemnly rebuked nearly 
every District Magistrate, (excepting, of 
course, amongst a few others, the gentleman 
who, as Acting Chief Secretary, signed the 
order, and was consequently singled out 
for warm and generous approval,) for not 
doing what they had some years before 
said it was impossible for them to do 
by reason of the variety of their onerous 
and more important duties. For his work 
as a Magistrate trying cases is a small 
part of what he is expected to do, though, 
wo believe, very few indeed ever think of 
attempting to do this : in addition to his 
regular daily work, as indicated above, he 
may at any time have a single case that will 
occupy him the greater part of every day 
for a week, and, as head of an office con- 
sisting of all the revenue servants in the 
district and literally to be numbered by 
thousands, he is, of course, expected to exer- 
cise the most constant supervision over dll 
of them, and satisfy himself especially as to 
the way in which the upper ranks of his 
subordinates do their work. To do this ho 
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must spend a good deal of. time in listening 
to Lis sub-magistrates trying cases, but 
mast carefully avoid letting his own cases 
fall into arrears in consequence. 

Wo have mentioned already " the fre- 
" quent unexpected examinations of trea- 
'^ SunOS'' and the taluk accounts, and the 
Collector's very considerable demi-official 
correspondence — half an hour a day would 
hardly be too much for that item alone; 
we have still to allude to the monthly, quar- 
terly, annual, special reports on almost 
every conceivable subject, which must be 
got through on Sundays and holidays. 
More of a Collector's time is spent in 
reporting what he has done, or is going to 
do, or wants permission or sanction for doing, 
than in all the actual doing of it. Then, 
again, he is editor of a weekly paper, and has 
to look sharp after the voluminous records 
and see that they are kept in proper order 
and duly distinguished with '' R" and " D" 
seals ; and, with reference to the records, 
he should be constantly looking into them 
and reading up all that relate to the earlier 
history of his district with a view to select- 
ing portions to be printed. 

Quite recently, in addition to what 
used to be considered a fair amount of 
work for a very average Anglo-Saxon 
in the tropics, he has been made Pre- 
sident of all the Municipal Commissions in 
his district ; and it may easily be imagined 
what an amount of troublesome delicate 
work is involved in that position, and what 
a number of those precious mornings must 
now be devoted to Municipal meetings and 
accounts. Then again', the administration 
of Local Funds has assumed quite a differ- 
ent aspect of late years in consequence of 
the imposition of a road-cess which has 
swelled them in many districts to a very 
considerable sum. But it is perhaps, as 
defendant in almost all the civil suita in 
wiiiol^ Government is involved, that his 



position is most unpleasant and] even criti- 
cal. It is quite impossible for any man, 
however cool and able, not to be constantly 
harassed by the feeling that any accidental 
omission of a technical point may cause the 
suit to be decided ex parte against him, and 
he may find himself cast in damages to any 
amount and thrown over by Government, 
even though he may have acted to the best 
of his judgment. Practically, of course, 
bona fides is always presumed in favour of 
a Collector ; but he is still liable, as the 
standing order says, ^' unless it is clear that 
" he has shown proper care and attention 
" in the defence of the suit ;" and it may 
easily be imagined what an anxious part of 
his duty the constantly recurring civu suit 
always is. It need hardly be added that 
the '' spread of civilization" and law tendft 
constantly to the multiplication of suits 
against Government, as people become less 
and less satisfied with the rough and ready 
justice that suited a more ignorant state of 
society well enough. Of course, we are very 
far indeed from advocating any restriction 
of the natural right of every one to seek a 
(legal) remedy for any injury he may have 
incurred, but we think it only rigM at the 
same time that Collectors and public ser- 
vants generally should have both better 
means of avoiding mistakes, and greater 
and more efficient assistance in defending 
themselves when they happen to fall into 
error. It is not at all desirable that the 
executive should be paralyzed by the fear of 
law : occasions may arise any day in India 
where an. officer of very slight experience 
may be called upon to incur very grave 
responsibility, and the example of Gover- 
nor Eyre is only too likely then to crush the 
energies of any but the boldest and most 
independent spirits. One remedy which we 
would propose would be the appointment of 
an officer who is called (we believe) in Cal- 
cutta a " Legal Remembrancer," to whom 
references could always be made on points 
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of diflSculty when an ordinary up-country 
official, thrown very much on his own 
resources and without access to authorities, 
is often at a loss. 

We have now, we trust, pointed out the 
very impossible character of a Collector's 
work as at present constituted, and have 
endeavoured to show hoio it is so impossible. 
We will close our remarks for the present 
by quoting, in illustration of them, the 
returns showing the Inspection of Registra- 
tion Offices by Revenue Officers — we have 
none such unfortunately for Police stations 
and schools — for ihejirst year, (when it might 
be supposed a little extra vigour would be 
displayed,) to prove that Collectors gene- 
rally iTail to attempt to do a great part of 
the duty which is so frequently impressed 
on their attention. We find, then, from the 
first report that, out of a total of 626 
inspections by Revenue Officers, only four 
were made by the nineteen Collectors ! 



CORRESPONDENCE. 



MORTGAGEE v. VENDEE. 
To ihe tJditor of the Madras Revenue Begisie^\ 

Dear Sir, 

In Febrnary last I addressed yon a letter 
(which appeared in the Jurist for June 1870, pnge 
212) requesting you to solve the difficult ques- 
tion in regard to the rights of a mortgagee 
and vendee. In that letter I pointed out that 
a subsequent purchaser takes the property sub- 
ject to a prior mortgage, and quoted several 
authorities in support of that matter. Now the 
question is whether this principle is appHcable 
also to Government revenue sales, i, e., 
whether the purchaser of land sold by the 
Collector of Revenue for the arrears of the 
revenue of that land takes it subject to the 
prior mortgage under a bond executed by the 
puttahdar of the said land. 

On a careful perusal of the judgment passed 
by the Madras High Court on the 1st April 
1870 in R. A. No. 107 of 1869, (G. Anandu 
V. V. Bapurazu, IV Madras Bevernce Register, 
141, for May 1870); Sections 85, 88, and 42 
of Madras L^cal Act II of 1864 ; and the Indian 
Mortgage Law (by Hon. A. J. MacPherson), 
I am of opinion that the land is sold for arrears 
of revenue free of all incumbrances ; as the 



Government chai*ge takes precedence of other 
claims, the je venue sale of the land destroys 
the mortgagee's lien. If the mortgagee is in 
possession of the land, its revenue is, and hhall he, 
payable by him, and that sum shall ccmstitute 
also a mortgage debt. If the mortgagee allowa 
the estate to fall into arrears, he cannot bny 
and acquire irredeemable interest in the bind 
sold for arrears of revenue : when the land in 
sold for revenue, the mortgagee may sue for 
his money as an ordinary credit/jr, and can 
ask the Court to attach the amount of revenue 
deposit intended to be paid to the pnttahdar nn 
surplus proceeds of land sold for arrears of 
revenue thereof. 

Under these circumstances I think the pur- 
chaser of the land sold for arrears of the 
revenue thereof takes it free of all incumbrance.'', 
notwithstanding that the prior mortgage is 
either established by a decree of a Civil Court 
or the bond is registered under the Registration 
Act. 

Your obedient servant. 

An Advocate. 

PoROHT, 28^^ August 1870. 



To the Editor of ihe Madras Revenue Register, 
Dear Sib, 

I beg to submit a few propositions for solu- 
tion. 

Some seven or eight connected suits of a incsi 
intricate nature have been brought to a close in 
a Munsift'^s Court after a long and wearisome 
examination of several witnesses in addition to 
several documents that have been filed on both 
sides. In the course of the inquiry a question 
has been raised by defendant's vakeel that the 
suit« have not been properly valued under Act 
XXVI of 1867 ; the suits were filed in the 
beginning of 1869, when that Act was in force. 
The plaiiitifi' sues to establish his right to, and 
recover possession of, one and odd share of lands 
in a village under the ryotwar settlement and the 
revenues payable thereon to the Government 
have not been finally settled. He has paid the 
stamp duties under note (a) Article 11, Sche* 
dule B, Act XXVI of 1867, that is, eight times 
the revenue due thereon to Government. The 
defendant's objection is that, as the market 
value of the lands sued fur is much greater than 
eight times the revenues accruing thereon, and 
exceeds 1,000 Rupees by Rupees 200, the snit-s 
are not cognizable by a Munsiff's Court. The 
annual revenue payable to Government upon 
the lands in dispute in each of the said seven or 
eight suits is Rupees 60, and the market 
value of the lands in each case amounts to 
Rupees 1,S00. The stamp duty in each Fuifc 
was levied on Rupees 480 (8 X 60). The 
plaintiff argues that, under Clause 3, Sec- 
tion 11, Regulation VI of 1816, which is still 
in full force, and by which alone the MunsifiB* 
Courts in this Presidency have been guided 
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till tbis daj, tlie jurisdietioD in these snits 
DiQsb be determined upon the valae of 
the annnal produce of tlie lands in dispute 
in each suit, which amounts to only Rupees 220 
and a few aunas, a sura less than Rnpees 1,000, 
and not npon the market value of the lands. 
Note (a) in Schedule B of the said Act runs 
thus — " In suits for immoveable propertj, 
*' whether paying or not paying revenue to 
" Government, the amount of stamp duty pay- 
"able shall be computed according to the 
" market value of the property in suit. In 
** suits for immoveable property paying revenue 
" to Government, where the settlement is tera- 
** porary, eight times the revenue so payable, and 
" where the revenue is permanent ten times the 
" revenue so payable, «and in suits for immove- 
" able property not paying revenue to Govern- 
*' raent twenty times the annual net profits of 
*' snch property shall be taken to be the market 
" value thereof, unless, and until, the contrary 
** shall be proved.** And Section 11, Clause 3, 
of the abovementioned Regulation is worded as 
follows, '* For land subject to the payment of 
'* rent in money or in kind, either to Govern- 
*' ment or to any person representing Govern- 
*' ment and receiving its dues, the annual produce 
" of which land shall not exceed 1,000 Arcot 
** Rupees.*' The plaintiff, after having advanced 
the above argument, appears to be willing to 
pay stamp duties on the market value of the 
lands in each suit, in the event of the question 
of jurisdiction raised by defendants being set- 
tled in his favour. 

In another separate suit the plaintiff sues to 
recover possession of fifry palmyrah trees paying 
to Government annually 40 Rupees. The suit 
has been instituted after the Court Fees* Act 
(Act VII of 1870) came into operation. The 
stamp duty appeai*s to have been paid upon the 
yearly revenue, that is, on five times 40 rupees. 
The defendant starts an objection to the valua- 
tion of the suit on the ground that the trees in 
dispute in the suit should not be considered as 
lands under Clause 5, Section 7 of the Court 
Fees' Act, and contends that the duty must 
be levied upon the market value of the trees 
under note (e) in that section. 
* Suits of the above nature are in daily occur- 
rence in this district, and I wish, therefore, you 
will kindly clear my doubts on these points. 
The questions to be solved are as follow : — 

(1 .) Upon what principle can the jurisdiction 
in the above stated ^even connected suits be deter- 
mined, whether on the principle laid down in 
Section 11, Regulation VI of 1816, or whether 
upon the market value of the lands in dispute 
under Note (a) Article 11, in Sched&le B, Act 
?3:VIofl867. 

. (2.) If the above question be determined in 
fayour of plaintiff, that is, the jurisdiction must 
be determined upon the annual value of annual 
produce of the lauds in dispute agreeably to the 



provisions contained in that Regulation, then 
how are the stamp duties in those suits to bo 
levied, whether upon eight times the revenue 
payable to Government thereon, or upon the 
market value thereof. 

(3.) What is the forco and legal meaning 
of the phrase " unless, and until, the contrary 
shall be proved" in the Note (a) in Schedule B, 
Act XXVI of 1867. 

(4.) Whether insufficient stamp duties pay- 
able in suits filed when Act XXVI of 18t57 
was in force can be levied under the new Court 
Fees' Act. 

(5.) On what principle is the stamp duty in 
the suit, wherein the plaintiff snes to recover 
fifty palmyrah trees paying revenue to Govern- 
ment, to be levied under the Court Fees' Act ? 
I am. Sir, 
Yours faithfully. 

Inquirer. 

TiNNKVELLT, 

22nd September 1870. 

We do not think that there should be any donbts on 
these points. The valuation of snita must be governed 
by the Stamp Act in force at the time of the filing of 
the suits. Perhaps, however, some one of our readers 
who is skilled in tho practice of the Courts on the 
knotty question of valuation of suits, will be disposed 
to obligo our correspondent with Jbhe benefit of his 
experience. — Ed. R. R, 



).} 



HIGH COURT— MADRAS. 

(Aj)pellaio Side.) 



Scotland, C. J., and Innes, J. 

Suit to enj'oi'ce puitahs — Default on adjourned 
day of hearing — Ex-jparte decision — Appeal, 

A leaseholder sued his ryots to exchange putlahs 
and muchilkas with him. Certain of them 
appeared on first day of hearing ^ and submitted ; 
the others failed to put in their answerj or 
appear^ on the adjourned day of hearing, T/ie 
Oolledor pronounced an ex-parte decision in 
favour of plaiiitijf. The Ciml Judge reversed 
this decree on ground of misjoinder, and 
becajcse certain of the defendants had put in 
an appearance on tJie first day of hearing — 

Held by High Court that upon the above facts 
the Collector was empower ed, undei* Section 67 
of Act VIII of 1865, to pass an ex-parte decree, 
from which no appeal lay. Civil Judge* s 
judgment reversed, and Collector's decision 
confirmed. 

Civ. Mis. Pet. 136 of 1869. 

A. Soobramauia Pillay v, M. Perumal Chettj 
aud sixty-uiue others. 
This was au application, uuder Section 35 of 
AotXXlIIof 1861, praying the. High Court 
to revise the proceedings of the Civil Court of 
Tinnovelly reversing the decision of the Col- 
lector, passed ex-parte in a suit under the Rent 
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Recovery Act, (Madras Act VIII of 1866). The 
particalars of this case and the preliminarj 
judgment of the High Court will be found at 
page 251 of Vol. IV. of the High Court Reports 
and at page 90 of Vol. III. of the Madras 
Bevenue Register. The facts are briefly these. 
Soobramania Pillay, as lessee of the village of 
NunjancolnQi,sued his ryots (seventy in i»uniber) 
in the Court of the Collector under the Rent 
Recovery Act to compel them to accept 
put talis. Six of them appeared ou the day fixed 
for hearing (2 1st June 1867), and agreed to 
accept the pnttahs tendei*ed ; but the others 
applied for copy of the plaint to enable them to 
put in their defence. The Collector furnished 
them with the required copy, and fixed the 
24th June, lyithin which to pat in their answer. 
Neither on that day nor for four days after, to 
which the Collector extended the time of his 
own motion, did the defendants put in their 
answer or appear in person or by pleader, 
whereon the Collector proceeded to hear the 
suit eX'partey and gave Judgment in favour of 
the plaintiff on the 4th July 1867. Defendants 
appealed to the Civil Court. Mr. Swinton, then 
Acting Civil Judge, dismissed the appeal as 
barred by Section 58 of the Rent Recovery Act, 
which provides that there shall be no appeal 
against a decision passed ex-parie by the Col- 
lector. On the return of Mr. Child, the Civil 
Judge, the defendants petitioned him for 
review of judgment. Mr. Child admitted a 
review on the ground of misjoinder, and doubted 
whether the Collector's judgment was ex^jpartef, 
inasmuch as certain of the defendants appeared 
on the first day of hearing. The plaintiff 
appealed to the High Court against this admis- 
sion of review. Having heard the argument, 
which will be found set out at page 90 of the 
Heveniie Begister above quoted, their lordships 
held that, under Section 878 of the Procedure 
Code, the order granting the review was final ; 
but, in order to save the parties the expense of 
an appeal, they expressed the opinion that, as 
Act VIII of 1865 lays down all the procedure 
for suits before a Collector, the decision of the 
Collector, under Sections 57 and 66 of that 
Act, was rightly an ex-parte decision. As the 
Civil Judge had meanwhile suspended execu- 
tion of the Collector's decree and the pa«per 
ryots in possession were cutting and carrying 
away produce to the serious loss of the lessee, 
he submitted copy of the judgment of the 
High Court to the Civil Judge, and prayed 
him to set aside his order admitting a review. 
The Civil Judge, however, dismissed the plain- 
tiff 's petition, and referred him for redress to 
the High Court. He then passed a decision 
setting aside Mr. Swinton's judgment, and, in 
reversing the Collector's decree in favour of 
the plaintiff, he called upon him to assess the 
plaintiff in such damages as he might find to 
be Mr\j due to the ryots. The closing words 



of Mr. Child's judgment were as follow, " The 
whole case is illegal from beginning to end. 
A landlord, suing a man for i-efusal to receive 
a puttah, must sue him separately, and must 
produce the puttah, and the ryots must be 
separately summoned, and care taken that the 
summons is served on him and that proper 
time is given him to appear, and proper placo 
named. The Collector should be extremely 
cautious in calling oases ea^parte. The worse 
the Court, the more cases are ex-parte from 
intrigue or other causes. The decision of the 
Collector is reversed with costs. The ryots 
will be placed in possession again with such 
damages as the Collector may fidrly find due. 
Of course, there is nothing to prevent the 
landlord bringing a fresh suit against each man. 
Costs to bear six pei' cent." 

The plaintiff appealed to the High Court. 
Scharlieb for plaintiff, Sunjiva Row for 
the defendants. For the plaintiff it was sub- 
mitted that the object of the Rent Recovery 
Act, namely, speedy relief, had been entirely 
defeated by the Civil Judge's proceedings, for 
the suit was brought in the early part of 1867, 
and here, in 1870, the plaintiff was still praying 
to be reUeved against his defaulting ryots ; that 
the ryots were still in possession, and had 
never been out of possession; that the pattah 
had actually been produced to the Collector 
and Improved by him, as shown in his judg- 
ment; that Section 69 of Act VIII of 1865 
specially provided that no judgment of a 
Collector shall be set aside "/c/r want of form^ 
or for irregularity in procedure, but upon the 
merits only ;** and that Section 57 provided 
that a case shall be tried ex-parte if either 
party was absent even on " any subsequent 
day to which the hearing of the case might be 
adjourned.'* Sunjiva Row contended that the 
Collector should be directed to re-place the suit 
on his file, and allow esLch ryot the opportunity 
of putting in his defence. 

At a preliminary hearing their lordships 
were pleased to issue orders suspending execu- 
tion of the Civil Judge's decree on the plain- 
tiff paying into the Collector's Court the 
amount of costs and damages assessed against 
him, and at the final hearing they delivered 
the following 

Judgment ;— 29<A July 1870. 
This is a petition, under Section 35 of Act 
XXIII of 1861, to set aside the decree of the ^ 
Civil Court of Tinnevelly, passed on review of 
a former decree, ou the ground that the Court 
had no jurisdiction to entertain the appeal in 
which the ^ecree was passed. The appeal was 
firom a decree of the Collector passed ex-parte 
against the appellants, ordering them and other 
tenants to receive the puttahs tendered by &e 
respondent, and the sole questions raised as to 
the jurisdiction of the Court is whether tli* 
Collector's decree was legally passed ex-paitU ; 
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for, if so, under Section 58 of Ma4ra8 Aofc VITE 
of 1865, no appeal lay. 

The facts material to the decision of that 
question which we consider to be established 
by the record are that these appellants 
were present on the day fixed for the trial 
of the suit before the Collector; but that 
they did not appear on the day to which the 
bearing was adjourned to admit of their putting 
in a written statement. For this default the 
suit was on the 28th June 1867 heard and 
decided ez-parie. We have no doubt upon these 
facts that Section 57 of the Act empowered 
the Collector to pass an ex-parte decree, and 
it is unnecessary to do more than say that we 
think the opinion expressed upon the point in 
the case between the same parties, reported in 
IV. Madras High Court Reports 251, is right. 
The decree of the Civil Court must, therefore, 
be reversed. 

It was urged in argument for the counter- 
petitioners that we had the power, under Sec- 
tion 35 of Act XXIII of 1861, to make such 
order in the case as we thought to be right, 
and that an order should be made for the 
re- hearing of the case by the Collector. But 
we do not consider that there is any sufficient 
ground to warrant such an order, and we cannot 
refrain from noticing with disapproval the 
very strong language of the "judgment of the 
Civil Judge and the unmeasui*ed censure which 
it was intended to convey, and adding that we 
see nothing in the conduct of the case by the 
Collector which can be considered to have been 
harsh or unfair to the appellants. Allowing 
one suit against several tenants under distinct 
holdings was certainly an error in procedure, 
hut no prejudice on the merits appears to have 
been thereby occasioned. 

The order of this Co»rt reversing the decree 
must require the petitioner to re- tender put tahs 
to the counter-petitioners in accordance with 
the Collector's decree, and the counter-peti- 
tioners to receive the same and deliver muchil- 
kas in exchange within two weeks £i*om the 
tender of the puttahs. 



Scotland, C. J., and Hollowat, J. 

Bight to enjoyment of water — Alteration of dam 
— Perpetucd iiijtmction. 

Where A med to prevent the aUeration of a 
mvd dam into one of brick and ehunam^ 
the Munaiff dismissed the suit on the ground 
that the alteration would not entail loss 
on A ; hut the Oivil Judge^ holdviu thai the 
defendant had not proved her right lo alter the 
easting condition of the cJiOAinel^ reversed the 
Munsiff's decree, and gave judgment in favour 
of A— 

Held that the right to ohstruct the flow of water 
hemf admitted, tlic defendant liad a, right to 



m^e it as effective and inexpensive as possible ; 
that the alteration of the machinery for the 
exercise of an admitted right is not an injury ; 
and that something more than the possibility of 
a legal right being infringed must he proved^ 
to jvstify the interfei'ence of a Oourt by a per- 
petual injunction, 

8. A. 11 of 1870. 

Sri Rajah Row Butchi Sitiah v. Sri Rajah Row 
Bhaviah. 

Thb plaintiff, proprietress of the Kirlampudi 
Estate, sued to prevent the defendant, proprie^ 
tress of the adjoining estate of Viravaram, 
from erecting a brick-facing across a bund. 
Plaintiff alleged that an earthen bund had been 
placed across the Kodandaramudu Channel, 
which ran along the southern part of two 
villages attached to her estate ; that the defend- 
ant had, contrai'y to the existing usage, com- 
menced to face this bund with brick, and to 
raise it higher; and that, by this, the escape of 
the surplus water would be prevented, and 
damage to the extent of Rupees 800 per annum 
occasioned to her crops. Defendant admitted 
that the earthen bund had been long placed 
in the channel ; but pleaded that it was neces- 
sary to strengthen it with brickwork, as it 
would cost her Rupees 500 to repair it, and 
loss would be occasioned to her crops. The 
District Mxmsiff of Peddapore issued a com- 
mission, under Section 180 of the Civil Proce- 
dure Code, to Mr. Hioken, an Overseer in the 
D. P. W., to make an inquiry and to report 
whether any loss would accjrue to plaintiff's 
estate by the brick-facing being added to the 
present earthen bund. On that officer report- 
ing that no loss was likely to be caused to 
plaintiff's estate, the Munsiff dismissed her suit 
with costs. Plaintiff appealed to the Civil Court. 
The Civil Judge, Mr. Morris, was of opinion'that, 
as defendant had distinctly admitted that the 
earthen bund had been long in existence, 
and as she had produced no documentary 
evidence to show that she had any right 
to alter the present condition of the chan- 
nel, (which flowed between plaintiff's estate 
and her own, and to the water of which, 
as riparian owners, they had equal rights, it 
was not necessary to remand the case for 
evidence as to the existing usage). The Civil 
Judge was also of opinion, thc^ Mr. Hioken's 
report was insufficient to show the rights of 
the parties, and to justify the dismissal of the 
suit. It was just for matters to remain as 
they were, and future disputes on this point 
would be less likely to occur. Mr. Morris, 
therrfore, reversed the Munsiff's decision, and 
found for the plaintiff, each party, however,^ 
bearing her own costs. From^ this deczee 
the defendant appealed to the High Court 
Kuppuramaaawmi Sastry for appellant ; Sloan 
for respondent. 
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The High Court delivered the following 

Judgment : — 4:th July 1870. 

This is a case in which the Civil Judge has 
granted a perpetual injunction against the 
defendant facing a mud dam with brick. The 
right to the mud dam is not disputed and the 
right to obstruct the water is consequently 
admitted. The Civil Judge has simply granted 
it upon the ground that the mud dam has long 
existed, and no evidence has been adduced of a 
right to alter it. The fallacy is in tieoting the 
right as one to a mud dam : the right is to 
obstruct the flow of the water ; and, that light 
being conceded, the defendant has a right to 
make it as effective and inexpensive as possible 
for that purpose. The alteration of the charac- 
ter of the right might be an injury to the plain- 
tiff, but an alteration of the machinery of its 
exercise is no such infraction. The prround of 
the application was that the brick-faced dam 
would, in case of a flood, throw back the water 
upon land of the plaiutiffti, while the mud dam 
would give way. It i« admitted tbat for several 
years no case of snch flood has occurred ; and 
the remote possibility of damage from the occar- 
rence of such a flood is certainly no ground for 
interfering with the defendant by injunctitm. 
To justify this procedure, there must be some- 
thing more than the possibility of a legal right 
being in&inged. For such infraction after 
infraction, damages are the natural remedy, 
and a case might be shown for the additional 
remedy of an injunction to prevent a recurrence 
of the injury. As to whether damage caused 
by a flood after the erection of the brick- faced 
dam would be an injury, we are expressing no 
opinion. It is sufficient to say that in the 
present ease all the facts alleged by the plaintiff 
would not, if proved, make a fit case for an 
injunction. We, therefore, reverse the decree 
of the Civil Judge, and dismiss the original 
suit with costs. 



HIGH COURT— CALCUTTA. 



Jackson, L. S., and Glover, J. J. 

Mahes Chandra Chattapadhya (plaintiff) v. Guru- 
prasad Roy (defendant.)* 

Moveable property—Act X of 1859, Sections 86, 
99— Act VI of 1862, (B. 0.,) Section 17— Act 
VIII of 1869, Sections 236, 266—Executioii 
of decree for rent — Collector, sale by, 

A obtained a decree against B for arrears of rent. 
C was an wnder'tenant of B under an ijara lease. 
In executing A*9 decree against B, the Collector 
sold the ** rtghte and proJUs of the dehfs due for 
rent'* from to B, for the years 1273-4-5. 

• Special AA>eal, No. Ill, of 1870, from a decree of 
tlie Judge of Moorsbedab&d, dated ISth December 
1869, reverging the decree of the Depafcy Collector of 
that diatrict, dated 16th Jane 1869. . 



A became ilie pui-chaser, in a suit brought by D, os 
assignee of At of rertis alleged to be due for the 
years 1273-4-5 — 

Held that, for the pmposes of Act X of 1859, rent 
is vwveable yropeHy ; and that the Collector, 
therefore, was competent to effect the sale to A. 

Chandrakant Bhattacharjee v. Jadupatl CJiatierJm 

distinguished. 

Tuis was a suit brought before the Deputy Col- 
lector of Af oorshedabad on the 16th June 1869. The 
suit was brought to recover from the defendant 
arrears of rent amounting to 693 Bnpees, together 
with interest amounting to 107 Rupees, — in all 
800 Rupees. 

The circumstances of the' case were as follow : 
The plaintiff alleged that one Godheu Mandal 
alias Lutafat Hussein had obtained au ex parte 
decree against one Mr. Robinson for rent due 
under an ijara lease, and, in execution of that 
decree, a sale took place, at which Godheu Mandal 
became the purchaser of " the right and profits 
of the debts due for rent to Mr. Robinson, for the 
years 1273, 1274, 1275 (1866, 1867, 1868)," from 
his under-tenant, the defeudaot in the present 
suit. That, subsequently to his purchase of Mr. 
Robinson's interests in the rents claimed, he, 
Godheu Mandal, had assigned them by a deed of 
sale to the plaintiff. The present suit was brought 
under Godhen Mandal's deed of assignment. 

The defendant stated, firsts that plaintiff had no 
cause of action against him, inasmuch as no 
relationship of landlord and tenant existed between 
them ; secondly, that he had already paid to his 
landlord, Mr. Robinson, the sums due for the 
years 1273, 1274. 1275, before Godhen Mandal had 
instituted his suit against him. 

On the evidence, the Deputy Collector con- 
sidered that the defendant had failed to pmve hia 
allegation of having paid the rents to Mr. Robin- 
son. As to the first plea set up by the defendant, 
he was of opinion, on the production of the certifi- 
cate of sale in exccutiou obtained by Godhen 
Mandal and his deed of assignment to the plain- 
tiff, that the plaintiff took the position of Mr. 
Robinson, as landlord of the defendant; and, upon 
reference to Shama Soonderee Dossee v. Bindabun 
Chunder Mozoomdar,f and Binode Beharee Mooker- 
jee V. Beer Narain Eoy,X that the plaintiff could 
in.stitute this suit under Act X of 1859. He gave 
a decree for the plaintiff accordingly. 

The defendant appealed to the Officiating Judge 
of Moorshedabad, who was of opinion that " in a 
general way any assignee, whether by purchase or 
otherwise, certainly succeeds to the rights assigned 
to him in a legal manner ; and, in the ordinary 
transactions of life, an assignment of debts due 
to A, by A to B, would be sufficient to authorize 
B to collect such debts. But, in the present 
instance, the transaction must be tested by the 
provisions of Act X of 1 859. 

" Now, Act X of 1 859 nowhere provides for the 
sale in execution of decree of a right to collect 
rents, for a certain period of years, such as is 
said to hare been sold in the present instance. 
Plaintiff could only obtain a right to collect snch 
rents by the sale under Section 105 or 109, 
Act X of 1859. But it is not contended, and, in 
fact, cannot be contended, that, in the present case, 

• 1 B. L. E., A. C. 177. 
I t Mar., 199. | J 5 W. R, Act X Kul, W. 
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there was any sale of the tenare, for which rent 
was in arrears under Section 106, nor was there 
any sale of immoveable property nnder Sec- 
tion 109. Respondent's pleader has argued that 
the sale must be regarded as a sale of * moveable 
property.' But it is impossible to apply the rules 
laid down in Sections 87, 98, and 99 of Act X 
of 1859, to a sale of debts due to a judgment- 
debtor ; and the absence of any specific provisions 
as to the mode in which an attachment under 
sale of debts should be effected (such as are con- 
tained in Sections 236 and 266 of Act VIII of 
1859) leads me to the conclusion that no sale of 
personal ddbts due to a judgment-debtor, in 
execution of a decree under Act X of 1859, can 
be upheld as a valid transfer of the rights to 
recover such debts. 

" With reference to defendant's second plea, it 
appears that he failed to prove payment of the 
money as alleged by him. It is unnecessary to 
enter into this question at present. But I may 
remark that, in all cases of this nature, some 
notice to the tenant should be proved. fTJie Col- 
lector of Rajshahye v. Hursocmdery Dehea,* and 
Thakoo7' Boss Gossain v. Petumher Moy.y*f 

He decreed the appeal and dismissed the suit, 
and the plaintiff appealed to the High Court. 

Baboo Mahini Mohan Roy, for appellant, con- 
tended that the unrealized arrears of rent were 
" moveable property" and " debtor's effects," 
within the meaning of Section 87 of Act X of 
1859, and were, therefore, capable of being 
attached under an Act X decree. 

Baboo Mahendra Lai Seal, for respondents, 
cited ChandraJcaut BJuittacharJee v. Jadupati ChaU 
t'*ijee,X and urged that, in execution of a decree in 
an Act X suit, the Court could only issue an execu- 
tion against property which was capable of manual 
aciznre : such was not a right to collect rents. 

The judgment of the Court was delivered by 

Jacksok, J. — ^The question raised in this special 
appeal is whether, m execution of a decree for 
ari'ears of rent under Act X of 1859, the Collec- 
tor has power to sell the right of the judgment- 
debtor to recover rent, being at that time due 
from the under-tenant. In the case before us, the 
superior landlord had recovered a decree for rent 
against Mr. Robinson, his lessee, and, in execution 
of his decree against him, he procured to be sold 
Mr. Bobiuson's right to recover rent against his 
under-tenant, Guruprasad Boy. It has been held 
by both the Courts below that rent was due, at 
the time when the sale took place, from Guru- 
prasad Roy to Mr. Robinson ; therefore, the only 
question is, whether the sale by the Collector, 
in execution of the Act X decree, gave the pur- 
chaser a right to sue for the rent. 

The Judge has held that it did not ; but it seems 
to me that the Judge was mistaken iu that view, 
and that the sale could be lawfully made, and is 
Talid. 

Section 86, Act X of 1859, has been Te-placed 
by Section 17, Act VI of 1862. B. C, and that 
section provides that ** the process of execution 
" may be issued against either the pci%on or pro- 
** perty of the judgment-debtor, but process of 
" execution shall not be issued simultaneously 
** against both the person and property." And 



• W. E., 1864, Act X Rnl., 6, 
t 8. D. A., 1859, 820. 
J 1 B. L. »., A. C, 177. 



then Section 87, Act X, provides " that any 
" moveable property required to be seized under 
" an execution shall, if practicable, be described 
" inalist to be furnished by the judgment-creditor;" 
and then the section goes on to say, ** the pro* 
" perty to be seized shall be pointed out to the 
" officer entrusted with the execution of the pro- 
" cess by the creditor or his agent." The ques- 
tion, therefore, is whether rent due being a debt 
is included in the words " moveable property." 

I find that in Act Vm of 1859, which was 
passed a very short time before Act X, debts duo 
to the judgment-debtor, from the party answerable 
for the amount of the decree, are enumerated 
among the kinds of property which may be 
attached and sold, and are not therein reckoned 
as immoveable property, but are clearly classed as 
moveable. It is very unlikely that the legislature^ 
in passing about the same time two such Acts as 
Act Vlliand Act X of 1859, should have used the 
same expression '* moveable property," including 
under it debts and such matters in the one Act 
and excluding them in the othec Act "VIII of 
1859 contains much more elaborate directions for 
attachment and sale than Act X contains. Act X 
seems, as it were, to compress into one or two 
sections all that is elaborately provided for in 
the various sections relating to that subiect ia 
Act VIII. 

It is admitted that a landlord may assign his 
right to recover rent to i^ third party, and that 
such party, ui^der the assignment) may proceed 
to sue for, and recover, this rent by suit under 
Act X of 1859. If that bo so, we have not much 
difficulty in arriving at the conclusion that the 
Collector's Court might sell, under the denomina* 
tion of moveable property, that which the land- 
lord himself might assign by private sale. 

We have been much pressed by a decision in 
Chandrahant Bhaitachaiyee v. Jadwpati ChatteHee,^ 
in which it is contended that the Court laid it 
down that a Collector's Court is incompetent to 
sell, in execution of a decree under Act X of 
1859, the rights of the judgment-debtor in any 
suit. It appears to me that the decision of the 
Court in tnat case went by no means so far as 
the respondent's vakeel contends before us to-day. 
(Here the learned Judge recited the facts, and 
read the judgment of the Court upon the point, in 
the case of Uhandrakant JBhattacharjee v. Jadupati 
Chaiterjee)* 

Baboo Mahendra Lai Seal, for the respondents^ 
has read to us a passage from Mr. Warrens 
Blackstone, in which rents are described as incor- 
poreal property. It seems to me that this defini- 
tion does not press us to decide the point. It is 
sufficient to say that rents seem to me to come, 
for the purposes of Act VIII as well as of 
Act X of 1859, within the terms " property" and 
" moveable property ;" I think, therefore, that the 
Collector was competent to sell these rents, and 
that the purchaser, by that sale, acquired a legal 
title to recover the rents, and that ne was com- 
petent to maintain the suit ; and was, therefore, 
entitled, the rents being due, to a decree. I think, 
therefore, that the decision of the lower Appellate 
Court must be reversed with cobIs.— 28th April 
1870.— Bengal Law Reports, Vol V., Part XXV, 

• IB.L.R, A. C,.177. 
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SELECT JUDGMENTS OF THE 
MADRAS SUDR UDALUT. 



FULLERTON, ScOTT, AND StkATTON, J. J. 

Trofessional'tax — Zemiiidary — Illegal collection. 

Where a Zemindar ^ vmder istimrar sunnudy 
collected professionaUtax from certain cloth- 
painter's within his zemindary — 

Held that the tax, being one which, in cmiformitij 
with the established principles of the perma* 
nent settlement, was to be exclvded from the 
assessment, covld not be legally collected by the 
Zenrindar. 

No, 10 of 1816. 

Certain cloth-painters, in the village of 
Comangalam, sued a Zemindar, in the Zillah 
Conrt of Chinglepnt, to recover money illegally 
collected by him from them on account of a 
professional-tax. 

The Zillah Conrt adjudged the defendant to 
be entitled to make the collection of the tax in 
question, and dismissed the suit with costs. 

In appeal, the Provincial Court for the 
Centre Division reversed the decree of the 
Zillah Court, and adjudged the original plain- 
tiffs to be entitled to recover from the original 
defendant the amount proved to have been 
collected from them. 

But the Court of Sudr Udalut admitted a 
special appeal from the decision of the Pro- 
vincial Court, and found, in the Dowle account 
to which the appellant referred as the founda- 
tion of his claim to make the collection, that 
H was termed " Boccadayam payable by the 
Pallapulladay, t. c, painters of cloth, and 
Chetties of Comangalum," that, in all the 
written demands for its payment served upon 
the respondents by the superintendent of the 
zemindary, it was invariably denominated a 
professional-tax, or a tax for painting cloths. 
The evidence of the witnesses was to the same 
effect, namely, that the tax was formerly paid 
by the respondents, because they were not 
cultivators but persons exercising a trade or 
profession. The Court had no doubt, therefore, 
that the tax which formed the subject of the 
suit was one of those exclusively of which it 
was declared in Section 4, Regulation XXV 
of 1802, that the permanent assessment should 
be made. 

The exclusion of the several items of revenue 
enumerated in Sections 4 and 5, Regula- 
tion XXV of 1802, was recited in the instru- 
ments executed respectively by the Government 
to the Zemindar (the snnnnd-i-milkeut-i- 
istimrar), and by the latter to the former (the 
kabuliat), the Court, therefore, could allow 
no weight to the argument of the appellant, 
that, as the settlement of his zemindary was 
xnade previously to the promulgation of Regu- 
lation XXV of 1802, the provisions of that 



Regulation were not to be applied to the 
present case. 

The tax in question, then, being one which, 
in conformity with the established and univer- 
sal principles of the permanent settlement, was 
to be excluded from the assessment, the Court 
could not recognize any right in the Zemindar 
to levy it ; and, affirming the judgment of the 
Provincial Court, they directed that the appel- 
lant should pay all costs. 



Scott, Greenavay, and Ogilvib, J. J. 

Arrears of revenue — Seizure of grain deposited 
in granary — Trespass — Damages. 

Where the Collector entered tlie granary of a 
revenue defavlier and took away certain grain, 
which he sold in satisfaction of arrears, and 
pleaded that he was justified in doing so, as 
the grain had been received from the Kudians 
in payment of revenue and had been deposited 
in the plaintiff*8 granary with his consent — 

Held tJuzt this was a trespass and titling plain- 
tiff to damages for loss actually sustained; 
that it was not a case analogous to distraint 
under Section 17, Regulaiion XXVnioflSO'2; 
and that the proper course for tJie Collector was 
to have sued the plaintiff for the recovery of 
the grain deposited with him. Plaintiffy how^ 
ever, non'Suited with costs, as he could not 
prove damages. 

No. 1 of 1817. 

The Collector of Malabar and others v. Attoor 
Illata Soobhan Putter. 

Attoor Illata Soobhan Potter sued the Col- 
lector of Malabar and ten others, in the 
Provincial Court for the Western Division, for 
the recovery of the value of certain grain 
alleged to have been taken away from his 
granary, and of certain articles secured in a 
box alleged to have been taken away at the 
same time. 

The Provincial Court adjudged that the 
Collector should pay to the plain tiflf the sum 
of Rupees 357-1-25, the value of the grain 
admitted to have been taken away from the 
plaintiff's granary, and interest thereon, 
amounting to Rupees 105-1-15, making a total 
of Rupees 462-2-40. The abstraction of the 
box containing money and valuables not being 
proved, that part of tho plaintiff's claim was 
disallowed, and the parties were adjudged 
respectively to pay the prescribed proportion 
of costs. The other defendants included in the 
original suit were exonerated from all costs on 
the ground that they had acted under tiie 
instructions of the Collector. 

The Collector of Malabar applied to the 
Court of Sudr Udalut for the admission of a 
special appeal from this decision, and the Court 
were of opinion that the cause was of sufficient 
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importance to merit a further investigation, 
and admitted the special appeal solicited. 

Ou the onginal hearing of tlds suit, it was 
alleged, on the part of the plaintiff, that his 
granary contained 2,251 parras of grain, his 
property, some having been received by him 
in payment from others, some bought with 
his own money, and some the produce of his 
own lands ; that, after the Collector had com- 
mitted the act which was the ground of the 
pi-esent action, there were found in the granary 
only 223 parras and 5 dungalees, and that 
consequently 2,027 parras and 5 dungalees had 
been taken away. 

On the part of the Collector it was admitted 
that a quantity of grain, amounting to 1,875 
parras and 8| dungalees, was taken away from 
the plaintiff's granary and sold under the 
Collector's orders ; but it was averred that the 
quantity so taken away and sold was grain 
which bad been received from the Kudians in 
payment, or rather as security for the pay- 
ment, of the Government revenue, and, 
with the plaintiff's consent, deposited in his 
granary until the time for selling it should 
arrive. 

The Provincial Court, in their decree, having 
briefly recapitulated the allegations of the 
parties, stated that they " considered it un- 
** necessary to go more minutely into the pleas 
" re*5pectively urged by the parties and the 
" evidence adduced on both sides as to the 
" point of whether the 1,875 parras of paddy, 
" which it is allowed, on the part of the defend- 
" ants, were taken from the granary belonging 
" to the Attoor lllana and occupied by the 
" plaintiff, was the property of Government, 
** and merely stood in the said g^nary, with 
'^ his permission, or whether the same was the 
*• property of the plaintiff; — being clearly of 
" opinion, founded on the circumstances of the 
" case, as they appeared in evidence and were 
''admitted by the Collector, that he was not 
" justified, under any authority vested in him 
'^ by the Regulations, to issue an order, to 
" cause the granary occupied by the plaintiff 
" to be opened, and the quantity of grain, as 
" admitted, to be taken from it ;" and they 
added that the Collector, being fully apprized 
of the claim set up by the plaintiff to the said 
granary, " there was no (other) legal course left 
for him to pursue than instituting an action 
against the plaintiff for the recovery of the said 
deposit." These were the grounds upon which 
the Provincial Court adjudged the Collector 
to pay to the plaintiff the value of the grain 
admitted to have been taken away together with 
interest thereon. 

The Collector submitted to the Provincial 
Court an application for a review of judgment, 
on the ground that, as it was alleged, on the 
part of the defence, that the grain in question 
was deposited in th^ Attoor lllana granary in 



security for the public revenue and actually 
sold in liquidation thereof, the issue of the suit 
depended upon the establishment of that fact, 
or rather that it was incumbent upon the 
plaintiff to prove that the grain in question was 
truly and justly his property and not liable 
for the arrears of revenue on account of which 
it was sold ; and that, as the Provincial Court 
had confessedly omitted to determine this point, 
they had not sufficient grounds for their judg- 
ment. In support of his application for a 
review of judgment, the Collector cited part of 
Section 17, Regulation XXVIII of 1802. 

The Provincial Court rejected the Collector's 
application for a review on the ground that the 
case bore no analogy to thatof arevenue defaulter 
or of a surety for the payment of revenue ; that 
the act of the Collector, in ordering the granary 
of the plaintiff to be opened, under the cir- 
cumstances stated, was a manifest trespass ; 
and that, admitting the case to be, as stated by 
the defendant, the plaintiff could, in their 
opinion, be viewed only in the light of a 
depositary of the Government property, which, 
if he refused to restore or disputed, the deposit 
could only be recovered by civil action. The 
Provincial Court added that the decree passed 
by them did not decide upon the question of 
right to the grain, whidh was left for future 
adjudication should the Collector think proper 
to institute a suit thereon. 

The Sudr Court entirely concurred in opinion 
with the Provincial Court that the act of 
breaking open the plaintiff's granary was a 
trespass. On the Collector's own showing the 
grain in question had been entrusted by him, 
or under his orders, to the custody of the 
plaintiff; and, on the plaintiff's refusal 
to deliver it up, his course was to sue the 
plaintiff for its recovery, when he would have 
been entitled to damages to the full extent of 
the loss which he had sustained by the plain- 
tiff^s refusal to restore it. It was a deposit 
which could lawfully be recovered only by 
legal process. If a plea of right to goods was 
admitted to justify a violent entnr into a man's 
premises, it was manifest that a aoor would bo 
opened to the unjust invasion of property, the 
extent of which it was not easy to foresee. The 
Court further agreed in opinion with the Pro- 
vincial Court that the case under considera* 
tion bore no analogy to a case of distraint, 
and consequently Section 17, Regulation 
XXVIII of 1802, cited by the defendant, had 
no relevancy to it. 

But, while the Court agreed with the Pro- 
vincial Court in opinion that the act in ques- 
tion was a trespass, they did not consider that 
the plaintiff was entitled to the amount of 
damages awarded by the decree, namely, the 
value of the grain admitted to have been taken 
away from his granary. The plaintiff was 
clearly entitled to compensation only for the 
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damage lie had snstained ; and, before be could 
justly recover the yalae of the grain taken 
away, it was necessary for him to prove that the 
grain was his property, or that he was respon- 
sible elsewhere for its valae. It appeared to the 
Conrt that the plaintiff in this case had 
altogether failed to show that the grain in ques- 
tion was his property ; and that, on the other 
band, the evidence produced, on the part of the 
defence, clearly establishes the fact that 1,875 
and odd parras of grain, the quantity admitted 
to have been taken away, were deposited by the 
revenue oflScera of the district in the plaintiff's 
granary, with his consent, such grain having 
been received from the ryots in security for 
the revenue due by them. 

The plaintiff, therefore, having failed to 
establish that he had been endamaged, in the 
amount awarded to him, by the decree of the 
Provincial Court, and having, in fact, failed to 
show that he suffered any loss whatever by the 
act of the Collector, jadgment must be pro- 
nounced against him, and he must be noade 
liable for all costs. The Court, therefore, set- 
ting aside the decree of the Provincial CouH, 
adjudged the respondent to reimburse to the 
Collector the sum awarded to him by that 
decree, namely. Rupees 462-2-40, and to pay 
all costs in the Provincial Court ^d in this 
Court. 



OFFICIAL PAPERS. 



knowledge of arboriculture oonld be obtained there, 
and points out that, as the country is feverish 
and the people inhospitable, considerable expense 
would have to be incurred in the erection of 
dwelling houses, &c.t for the pupils. Major Bed- 
dome, ill preference, recommends that a school for 
a limited number of pupils should be opened 
under the charge of the Conservator at Ootaca- 
mund, where he shows that pupils would have the 
advantage of studying planting in tropical, sub- 
tropical, and alpine regions, and would be in a 
position to acquire more varied information in 
forestry than at any other place. 
4. The question of establishing a training 
school at the expense of 
the jungle conservancy 
funds was raised in 



FoRBST Training School for Madras Presidbnct. 

Proceedings of the Madras Govei-nment, Beveniie 
Department, ISth June 1870. 

Bead the following Proceedings of the Board of 
Revenue, dated 27th January 1870, No. 583 : — 

Bead the following Proceedings of the Madras 
Government, dated 12th November 1869, No. 
2,954, Bevenue Department : — 

Abstract. — Forest Training School for Madras 
Presidency. — Proposal of the Con ser vator of Forests 
to establish one referred to the Board of Bevenue 
for observations. 

With these Proceedings the Government for- 
ward, for the remarks of the Board, a letter from 
the Officiating Conservator of Forests proposing 
to establish a school for training a certain number 
of candidates for employment in the Forest 
Department. 

2. Major Beddome points out the great dis- 
advantages which attend every effort to establish 
a system of forest conservancy, owing to the want 
of Superintendents posse sing any knowledge of 
the first principles of forestry. 

3. It was at one time proposed to open a 
training school at the Nellumboor Teak Planta- 
tions, but Major Beddome does not now advocate 
that plan. Me shows that at Nellumboor (the 
planting being confined to teak) no genersd 



Board*s Proceedings, 
dated 22nd November 



1867, No. 7,607. 



1867, and referred to the 



Collectors of districts for their opinions. 

5. The Collectors were divided in their 
opinions, some considering tliat no measure of 
the kind was required for their districts, while 
others foresaw considerable advantages in the 
proposed scheme. They also differed as to the 
class of men to be employed, some Collectors 
proposing to ti-ain intelligent men of the Overseer 
class, whilst others would have been content with 
subordinates on 7 Bupees a month. 

6. The general question of jungle conservancy 
having been at the same time brought forward 
and refeiTed to the districts for report, all action 
was stayed as regards the training school, pend- 
ing the receipt of the ropoi*ts from the different 
districts on the measures of protection which the 
several Collectors proposed to adopt. 

7. From these reports (herewith submitted) it 
appears that conservancy has been carried into 
practice, and reserves for firewood formed, to a 
greater or less extent, in all districts. 

8. The measures adopted in various districts 
differ, of course, according to the varying circum- 
stances of the country to be treated, but a beginning 
has been everywhere made. It is not necessary 
in this place to review in detail the proceedings 
in each district ; but the Board are satisfied tlmt 
the time has now come for gradually introducing 
more systematic treatment of the jungles under 
conservation, and, with this view, they strongly 
advocate the establishment of a traiumg school 
at Ootacamund as suggested by Major Beddome. 

9. The Board have conferred with Major 
Beddome on the subject, and a^ree with him in 
thinking that, for the present, a limited number of 
pupils of the Overseer class should be entertained. 
Major Beddome considers that a course of training 
of from four to six months would be sufficient to 
fit intelligent young men for employment under 
Collectors. A class consisting of five individuals, 
of whom three should be natives, would be 
sufficient at first, and the Board consider that an 

allowance of 40 Bupees a 
Bs. month each for the former 

Two, at 40 80 and 20 for the latter would 

Three, at 20 60 suffice. As these men 

become duly qualified they 

Total... 140 might be sent to the dis- 
tricts and be re-placed by 
others. Their salaries while training would m 
fairly chargeable to Local Funds, and the cost 
should be distributed rateably over all the dbtrictt. 
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10. The Board consider that this will be pre- 
ferable to charging the salary of individual pupils 
to particular districts. Each district will in its 
turn be supplied with Overseers from this .class, 
and may, therefore, be fairly called on to contri- 
bute to its general cost. 

11. The Board are also of opinion that it is 
highly desirable that the superior officers of the 
department, before entering on their duties in the 
districts, should undergo a course of training at 
Ootacamund, the expense being, of course, borne 
by the Imperial Forest Revenue ; with this view, 
if possible, one or two supernumerary officers 
Bbould be appointed. 

12. The proposal of Major Beddome to estab- 
lish a museum for the department also commends 
itself as sure to be of the greatest aid to students 
of arboriculture, and the Board recommend that 
funds be allotted, whenever available, for the 
purpose. 

13. Pending the passing of a new Forest Law, 
it would be premature to discuss the future 
organization of the department; but the Board 
consider that the first step towards improvement 
in forest management will oe to provide the means 
of training an efficient body of men to carry the 
law into effect whenever it may be passed. 



Order thereon, 13th June 1870, No. 865. 

Ordered to lie over until the proposals for the 
re-organization of the Forest Department are 
disposed of. 

(True Extract.) 
(Signed) R.A.DALYELL, 

Acting Secy, to Government. 



The CiESALPINIA BONDrCELLA. 

Bead the following papers : — 

From the Officiating Conservator of Forests, to 
the Acting Under- Secretary to Government, 
Revenue Department, dated Camp at Ootaca- 
mund, 19th April 1870, No. 2,067. 

In acknowledging receipt of the Proceedings 
of Government, No. 527, of the 13th instant, I 
have the honour to inform you that the Qajga or 
Ccemifpinia honduc (Linn), of which pods were 
forwarded to Mr. Broughton, is very common in 
many parts of our Presidency, particularly so 
about the backwaters on the Western Coast, 
where the plant is known by the native name of 
Kaliehi. The nuts are used by the natives as a 
febrifuge and tonic. They have been analyzed, 
and are said to contain oil, starch, sugar, and 
,resin; At Mr. Broughton's request I am procur- 
ing him a few pounds of the seed. 

From the Inspector-General of the Indian Medical 
Department, to the Acting Secretary to Govern- 
ment, Revenue Department, Fort B&mt George, 
dated123rd April 1870, No. 100. 

I have the honour, with reference to par^raph 2 
of Proceedings of GoTernment} Revenue Depart- 



ment, and Order thereon, No. 527, of 13th April 
1870, to inform you that the plant (Ccesalpinia 
honducella) therein referred to is widely diffused 
in Southern India and very common in Mysore 
and the Deccan. 

2. The seeds are frequently used by natives 
for the relief of mnlarious fever. European prac- 
titioners have also tried both seeds and roots as a 
febrifuge with satisfactory results. 



From the Government Quinologist, Ootacamund, 
to the Acting Secretary to Government, 
Revenue Department, Fort Saint George, dated 
27th May 1870. 

I have received G. O., No. 527, of 13th April 1 870, 
and the enclosed papers on the subject of Lata 
seed. 

2. The shrub that produces the Bonduc nuts, 
(as they are called in this Presidency,) is well 
known, and the nuts are to be had in every bazaar. 
From inquiries I made in 1868 I was not led to 
form a high opinion of their medical efficiency as 
a febrifuge. 

3. I have examined the nuts chemically ; they 
contain no special crystalline principle. Their 
bitterness is due to the presence of an oil which 
will be found to possess, in a concentrated degree, 
any therapeutic virtues possessed by the nuts. I 
find this oil to be readily extracted by carbonic 
disulphide. 

4. I have the honour to forward a sample of 
this oil for medical trial. On the datum given in 
Mr. Houghton's letter that a single nut is a dose, 
a dose of this oil should consist of 3 grains. The 
quantity sent will furnish 300 doses. 

5. The oil on 8ap>onification yields a peculiar 
patty acid, related to olric acid, on which doubt- 
less depends its special properties. This acid, 
however, is unfitted for medical use, since it rapidly 
oxidizes when exposed to the air ; hence the oil 
alone is suitable for use as a medicine. The 
separation of the acid in a pure state would be a 
work of very great labour, and would reauire 
large quantities of oil. I shall, therefore, defer 
attempting it until the efficiency of the medicine 
has been proved. 

6. Further quantities of oil can be supplied 
when required. I have the honour to request 
that I may be informed of the result of its trial. 



Order thereon, 13th June 1870, No. 867. 

The sample of oil received from Mr. Broughtou 
will be forwarded to the Government of India in 
compliance with their letter, dated 9th February 
187(^ No. 769. 

2. The following letter will be despatched to 
the Government of India : — 

(Here enter No. 868, dated 13th June 1870.) 

(True Extract.) - 
(Signed) R.A.DALYELL, 

Acting 8eey. to Government* 
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To 



Eevkkue Defartkevt* 
Fort Saint George, 
Idth June 1870. 
No. 868. 



Tub Secretary to tue Government of India, 

Home Department. 
Sir, — Adverting to your letter, dated 9th Fe- 
From the Offg. Con- bruary 1870, No. 769, 1 



Offg. 

• servator of Forests, 
dated 19th April 1870, 
No. 2,067. 

From the Inspector-Ge- 
neral of the ludiaa Me- 
dical Dept., dated 23rd 
April 1870, No. 100. 

From Mr. Broughton, 
Govt. Quinologiat, 
dated 27th May 1870. 



am directed to submit 
to His Excellency the 
Governor- General i n 
Council the marginally- 
noted enclosures relat- 
ing to the plant Cceaal' 
pinia bonduceUa, and 
abo to forward a sample 
of oil exti'acted from its 
nuts bv the Government 
Quinologist. 



I have the honour to be, 
Sir, 
Your most obedient servant, 
(Signed) R. A. DALYELL, 

Acting Secy, to QovernmenU 



Futtah Lands on the Neilohebribs. 

Proceedings of the Madras Qovemmentt 'Revenue 
Departmentt \hth June 1870. 

Bead the following Proceedings of the Board of 
Eev^nue, dated 7th May 1870, No. 3,047 :— 

Bead the following letter from the Commissioner 
of the Neilgherries, to the Acting Secretary to 
the Board of Be venue, dated Coonoor, 31 st 
March 1870, No. 51. 

I have been furnished with the survey areas of 
the present holdings of the Badagas within the 
settlement limits of Coonoor. The result is that, 
within this limited area, the Badagas are found in 
possession of 675*39 acres in excess of the 562*93 
acres they pay for under puttah. 

2. I append a statement showing the actual 
excess bela by each Puttahdar. In all instances 
they wish the excess to be charged in their put- 
tahs, and I have ordered their puttahs to be made 
out accordingly. 

3. In some instances, such as Puttahs Nos. 
205, 206, 569, 239, the excess is three or four times 
greater than the puttah area. Still, from inqui- 
ries made on the spot, I 
do not think these* are 
recent encroachments. As 
far as I can learn, the Put- 
tahdars have been in long 
possession, and I have, 

therefore, thought it best, even in these instances, 
to recognize the right of the Puttahdars to the 
excess. The sooner we have a p^eneral survey of 
all the puttah lands in this district, the better. 

Enclosure No. 1.— List. 



The Commissioner reports that the survey of 
the settlement of Coonoor has shown that the 
Badagas who have settled there cultivate 675 



•With one exception. 
No. 206, about which 
I may have to address 
the Board again. 



acres besides the 562 which they arc supposed to 
occupy and actually pay for. He recommends a 
general survey of all puttah lands on the Hills. 

2. .The Board resolve to lay the report before 
Government, and to recommend that the Survey 
Department, who are now at work on the Hills, be 
instructed to survey puttah lauds at the same 
time as the reserves, swamps, &c., to which their 
attention has been already directed. The addi- 
tional work will probably not be seriously felt. 

3. The Board approve of the Commissioner's 
proceedings in allowmg the Puttahdars to remain 
m possession of the whole of their holdings. 

Order thereon, 15th June 1870, No. 87a 
With reference to paragraph 2 of the foregoing 
Proceedings the Government resolve to request 
the Superintendent of Bevenue Survey to arrange 
for the survey of puttah lands on the Neilgherry 
Hills if the duty can be undertaken by the party 
now at work there. 

(True Extract.) 

(Signed) B. S. ELLIS, 

Chief Secretary. 

YiLLAOE Cess in Zemindaries. 

Proceedings of the Madras Chvemment, Revenue 
Depa/rtnient, \Uh June 1870: 

Bead the following Proceedings of the Board of 

Bevenue, dated Uth March 1870, No. 1,719. 
Bead the following letter from the Officiating 
Collector of the Kistna District, to the Acting 
Secretary to the Board of Bevenue, dated Masuli- 
patam, 29th January 1870, No. 437. 
The Head Assistant Collector of this district 
reports to me that the Mohatads, Vett^ans, and 
other village servants in the Nuzid Zemmdary do 
not usually receive their regular fees, and that the 
introduction of Act lY. of 1864 is urgently 
required to correct the present state of matters. 
I do not find any provision in the Act for its intro- 
duction into zemmdary villages ; but from Sec- 
tions 2 and 9 of the Act it appears that the sanc- 
tion of the local Government should be obtained 
for its introduction in any part of a district. In 
the case of lands held on Yisabady sists the 
cess can be levied on the full assessment and water- 
tax, if any; and, when Asara or the sharing 
system prevails, it can be levied on the actual sums 
paid to the Zemindar by the ryots. 

2. If the Board consider that the Act can be 
introduced into the zemindary estates, I shall, in 
communication with the Zemindars in this district, 
submit definite proposals on the subject. 

In this letter the Acting Collector of Kistoa 
refers to the necessity of extending the operation 
of the Village Service Act (IV. of 1864) to zemin- 
dary tracts, in order to correct certain irregulari- 
ties with regard to the fees of officers in those 
parts, and i^ds that, if the Board consider that 
the Act can be introduced into the zemindary 
estates, he will place himself in communication 
with the Zemindars on the subject, and submit 
definite proposals. * 

2. The Board do not think that the Act can 
be applied to zemindaries. Looking at the word- 
ing of the Water-oess and Boad-cess Acts, it is 
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to be inferred that, had the legislature intended it 
to extend to zemindaries, specific provision would 
have been inserted. 

3. Zemindary ryots cannot be deemed to be 
landholders paying assessment to Government 
(Section 3), and Section 4 seems inapplicable. 

4. Under these circumstances the Board 
submit the Collector's letter to Grovernment with 
their opinion that it may become necessary to 
extend Act IV. of 1864 (Madras) to zemindaries, 
but they are not prepared to move in the matter 
at present. 

Order thereon, 16th June 1870, No. 886. 

The Right Honourable the Grovemor in Council 
concurs with the Board of Revenue in considering 
that the Yillage-cess Act cannot be held applicable 
to zemindaiy estfites. 

(True Extract.) 
(Signed) R.S.ELLIS, 

Chief Secreiary, 



SEASON REPORT. 



REMARKS ON THE SEASON. 

NoETHEKX Section. — The rainfall was inade- 

Snate for the requirements of the season in 
lanjam, Yizagapatam, and Nellore. In (jrodavery 
and in parts of the Kistna rain was abundant, 
and was followed by heavy freshes in the rivers. 

Ganja/m. — The transplantation of paddy and 
raggy was retarded in (jranjam by the insufficient 
rainfall, which also slightly affected the standing 
gingeOAf, gwntalu, and eiigarcane crops. 

Vizagapatam. — In Yizagapatam the cultivation 
of dry grains was undertaken in localities where 
it bad hitherto been neglected. Suganrccme and 
cotton were thriving, and species of paddy, known 
as scUiga and chittida, were harvested in Falcondah. 

Qodavery. — ^The heavy freshes in the river 
Gt)davery swept away the crops on the islands. 
Tanks, however, received good supplies, and ani- 
ent channels were full. Transplantation under 
the latter was in active progress, and the condi- 
tion of the early dry crops and garden products 
was remarkably good. 

EjiBina. — The unusually heavy freshes in the 
Xistna River inundated a few villages in the 
Bepalli and Bandur Taluks, and caused some of 
the tanks to burst. The same danger appeared 
imminent with a few other tanks. Early crops 
were in course of cultivation. Lands were pre- 
pared for the reception of lamp-oil seeds, and 
seed-beds of paddqf were formed in favoured locali- 
ties. The success of the sujja and jiddy jonna 
cTQpm, already sown, was not the same everywhere. 

Nellore. — Peshanwm and eannavari and a large 
nnniber of dry grains were cultivated in Nellore. 
Indigo was being cut, and the standing eujja and 
JeamikeeaH crops were thriving. Floughixig opera- 
tioas had not yet ceased. 



Prices ruled high in Kistna and in parts of 
G^njam. In the other districts they declined, 
with a few exceptions. 

Cholera broke out in all these districts. Prompt 
medical assistance was afforded in Kistna, where 
the genuineness of the epidemic was doubted by 
the Civil Surgeon. Small-pox and fever were 
abating, but had not entirely disappeared. 

Cattle suffered in a limited degree from disease. 

Cbded Districts. — ^The rainfall was general in 
Cuddapah and Kumool, and unequally distributed 
in Bellaiy. In parts of the latter district it was 
heavy, and did not cease pouring for fourteen con- 
secutive days. 

Cttddapah, — Tanks received only a scanty supply 
in Cuddapah. The cultivation of dry grains, to a 
small extent, was progressing, and the standing 
croM, excepting a few in Royachote, and eugavcwne 
in Kadivi, which had suffered from blight, were 
doing well. Chennangy paddy and indigo were 
harvested ; the yield was three-fourths of a full 
crop. 

BeUary, — In Bellary ryots were busily engaged 
in cultivation. No lack of pasture was Experienced. 

Kuimool. — All over the Kumool District, paddy, 
jonna horra, raggy, and ariha were sown. The 
early crops were suffering from blight in the 
Cumbum Taluk to a small extent. 

Prices of grains rose in Cuddapah and Kurnool. 
In Bellary, markets were well supplied and prices, 
were falling. 

Cholera appeared in one or two villages of 
Cuddapah, but was not fatal. Public health was, 
on the whole, good. 

The mooeara disease in Bellary, saruhc in 
Cuddapah, and murrain in Kumool, slightly affect- 
ed thenealth of cattle. In the two former districts 
Dr. Thaoker's medicines were applied with suc- 
cess. 

East Centre. — There were rains throughout 
this section. 

Ohingleput — In Chingleput, cumhoo, raggy, gin' 
geUy-oil seed, indigo, and different kinds of paddy 
were sown. The intermittent fall of rain, by caus- 
ing an excess of moisture, proved prejudicial to 
the dry crops, and also impeded, in some measure, 
the cultivation of dry lands. 

North Arcot — In North Arcot, horse-gram, sujja, 
indigo, arigaloo, raggy, and paddy were sown. 
Excess of moisture in Vellore and Arcot, and the 
want of water in Polur, slightly injured the 
standing crops. 

South Arcot — In South Arcot, the usual dry 
grains, har-paddy, and sugarcane, were sown. 
Indigo and fear crops were harvested in a few 
taluks. Difficulty was still experienced in parts 
of Trinomalay and Cullacoorchy Taluks from want 
of water and pasture. 

Prices did not differ materially from those of 
the previous month in North and South Arcot. 
In Chingleput they rose slightly. 

Cholera oarried off 45 persons in North Arcot. 
Its prevalence in South Arcot was limited, and 
was not attended with any serious loss of life. 
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Chinp^lepnt enjoyed immunity from the epidemic, 
and there was no other disease of sufficient preva- 
lence to affect public health. 

Cattle suffered from disease in North Arcot. 

Cauveey. — The rainfall was scanty in Trichino- 

"/, and tolerably good in Tanjore. 

Vanjore. — Ample freshes came down the Cauvery 
and Coleroon in Tanjore. The tanks in the dry 
taluks, except one, received moderate supplies. 
Kadnpukar and dry grains were under cultiva- 
tion. 

Ti^ichinopoly, — In Triohinopoly the growth of 
pasture was obstructed by the scanty rainfall, and 
It was apprehended that the standing dry crops 
on uuirrigated lands would suffer unless nourish- 
ed by a few more plentiful showers. Kcvr and 
eumba paddu B,nd siLgarcane were cultivated under 
irrigating channels, which had received consider- 
able supplies from the freshes in the Cauvery and 
Coleroon. 

Prices were almost stationary. 

Cholera prevailed to a slight extent in Tanjore, 
but public health was, on the whole, good. 

Cattle also preserved good health. 

Southern Section. — Bains in this section were 
confined to a few partial and scanty showers. 

Madura. — The state of things m Madura was 
far from favourable. Tanks had run quite dry, 
crops had withered from drought, and serious 
inconvenience was felt from want of water and 
pasture for cattle. 

Tinnevelly. — In Tinnevelly, har-paddy, eumhoOf 
^<^9yt dlioU, and cholum were cultivated. The 
young crops were healthy in Ambasamudramand 
Tenkasi Taluks, but in others had suffered from 
inadequacy in the water-supply. 

Prices rose. 



Cholera was abating. Public health was good. 

West Centre. — There was a limited fall of rain 
in Coimbatore. In the other districts the fall was 
tolerably good. 

Coimbatore, — In parts of Coimbatore, where the 
rains had been sufficiently heavy, dry grains were 
cultivated, rag^y was being transplanted, and lands 
were under preparation for the cultivation of paddy. 
The standing crops looked healthy. Wells were 
not full, and tanks, excepting those fed by the 
south-west monsoon, were no better. 

Neilgherries. — On the Neilgherries, ccyi'alie, 
aamay, raggy, ganjay, wheat, and keeray were in 
good condition. Coffee was blossoming. 

Salem. — Kar-paddy and dry grains were culti- 
vated in Salem, the former under well irrigation. 
The standing crops, including cotton and indigo^ 
of which there was a large cultivation in some of 
the taluqs, were flourishing. Kar-yaddy, cumhcot 
raggy, and sugarcane were cut durmg the month. 

Prices were rising in Salem in the prospect of a 
demand for export to other districts. That of 
second sort rice and horse-gi'am on the Neilgher- 
ries was falling. 

Fever and cholera, the latter of which was con- 
fined to Salem, affected public health in some 
measure. 

Cattle also suffered slightly irom disease. 

West. — Bains in this section were seasonable 
and steady. 

South Canara. — The cultivation of first-crop 
rice was over in South Cauara, and the seedling 
looked promising. 

Prices were stationary. 

Cholera in Malabar, and fever and small-pox in 
South Canara, were to a small extent prevalent. 

Cattle were healthy. 



Average Bazaar Prices of Grain and Salt per Madras Qarce^ and Bain Beport of all the Districts 
of tike Madras Presidency, for the Month of July 1870, Fusly 1280. 





Prices of Grain and Sea Salt. 


RainfalIm 


DISTEICTS. 


2nd sort 
Rico. 


2nd sort 
Paddy. 


Cholum. 


Baggy. 


Horse 
Gram. 


Sea Salt. 


1^ 


u 

J-" 


1 

u 


1 


< 




Fu3ly 


Fusly 


Fusly 


Fusly 


Fusly 


Fu8ly 




1279 


1280 


1279 


1280 


1279 


1280 


1279 


1280 


1279 


1280 


1279 


1280 


rOaTiinm 


R3, 

286 
mi 
289 
362 
366 
401 
370 
420 
478 
433 
42t 
385 
413 
427 

uv 

46C 
502 
404 
384 
465 


Rs. 
262 
297 
232 
333 
324 
421 
429 
415 
874 
341 
298 
270 
317 
372 
430 
409 
5:i3 
335 
399 
406 


Rs. 

116 
172 
134 
162 
172 
189 
148 
190 
217 
IM 
1R9 
IB2 
191 
204 
211 
230 

184 
173 
217 


Rs. 
106 
131 
104 
148 
152 
231 
ISl 
186 
160 
147 
134 
126 
146 
171 
197 
203 

'155 
177 
195 


Rs. 
248 
282 
166 
185 
154 
ISO 
128 
150 
279 
229 
236 
203 
163 
175 
225 
289 
291 
209 


Rs 

181 
172 
127 
203 
196 
211 
258 
202 
293 
187 
143 
164 
1.52 
171 
222 
258 
320 
165 


Rs. 
168 
230 
160 
167 
135 
168 
110 
154 
251 
216 
231 
I9(> 
192 
231 
216 
238 
246 
189 
247 
214 


Rs. 
131 
158 
118 
170 
163 
183 
154 
189 
215 
170 
1,53 
138 
150 
163 
215 
208 
267 
149 
253 
184 


Rfl. 

215 
236 
206 
255 
228 
208 
160 
220 
3<J4 
234 
226 
210 
217 
189 
211 
251 
291 
195 
304 
316 


Rs. 
190 
179 
184 
210 
235 
241 
217 
244 
2,50 
175 
179 
189 
172 
176 
219 
I9i 
246 
152 
2fl9 
250 


Rs. 

281 
282 
242 
291 
262 
311 
878 
331 
267 
2A:\ 
276 
251 
2S2 
284 
289 
338 
457 
298 
254 
302 


Rs. 
317 
313 
273 
348 
324 
346 
429 
367 
292 
296 
327 
298 
321 
329 
344 
385 
457 
344 
285 
354 


Ins. 
500 
6-0 
5-58 
6-00 
2-58 
6-80 
3-51 
416 
419 
3-4(» 
3-22 
1-85 
0-31 
060 
0*02 
3-01 

3-04 
42-60 
3295 


Ins. 
600 
090 

4-n 

.-^•37 
2-21 
1-55 
0-71 
4'3i 
3-85 
3*20 
1-77 
2-37 
0-15 
0-20 

T-56 

2-35 
38-20 
18-97 


Ins, 
4 10 
3-20 
489 
827 
3-54 
4 '22 
1-52 
6-12 
6-02 
2-70 
418 
125 
3-iH) 
8-16 

*i'-l8 

3-14 
200 


Ins. 
490 


Ins. 

5*00 


Northern , X!;,'i?!f,t'*"" 


3*60 

4-90 
3-65 


317 

4-88 
5-32 


LNelloro 

Ceded i£",f!P^'' 

Fa^f jChmgleput 

c-"y ITSopoiy:: 

Southern ( Madura 

Section, i Tinnevelly 

\v^^¥ f Coimbatore .. 


1-92 
277 
2-84 
3 5*0 
4-38 
3-70 
267 
0-90 
0-52 
1-65 
058 
131 
5'0« 
112 


2-56 
3-&4 
214 
449 
4-61 
3-25 

2-m 

1-59 
0-99 
1-40 
0-15 
1-77 
4-10 
213 


•isr« t (South Canara. 


3770 
27 09 


39-81) 
26-98 


39*57 
26*49 
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Statement of Cotton and Indigo CuUivation with their Market Prices Jor the Month 

qf July 1870, Fusly 1280. 









Cotton. 




Market rate of clean- 
ed Cotton per 
Candy of 500 U>8. 


Indigo. 


Market rate of Cake 
Indigo per Mannd 
of25lbe. \ 


DISTRICTS. 


Fnriy 1270. 


Pnely 1280. 


Fnsly 1279. 


Fnsly 1280. 




Extent. 


ABsess- 
ment. 


Extent. 


Assess- 
ment. 


Extent. 


Assess, 
ment. 


Extent. 


Assess- 
ment. 


1 


2 


Z 


4 


6 


6 


7 


8 


9 


10 


11 


1 


Acres. 


Be. 


Acres. 


Bs. 


Rs. 


Acres. 


Rs. 


Acres. 


Rs. 


Rs. 


1 


Gaiqam 


5,315 


10,715 


5,966 


11.413 


165 










70 


2 


Viwgapatam... 


7,313 


10,505 


8,829 


6,570 


158 


196 


821 


106 


626 


46 


^ 


Godavery 


235 


708 


1 


1 


144 


407 


1,269 


838 


1,109 


58 


4 


Kistna 


4,571 


4,548 


277 


314 


141 


6,466 


10,415 


6,552 


10,718 


6i 


5 


NeUore 


637 


654 


250 


810 


152 


10,402 


22,9!^2 


11,539 


27,764 


46 
/40 
{ to 
I 70 

66 


t 


Gnddapah 


1,685 


889 


901 


662 


15,965 


63,260 


15^5 


1/)1,737 


7 

8 



10 

11 
1^ 
IS 

14 
16 

1M 


Bellary 


1,024 


499 


8,471 


1,691 


2,796 


6,188 


4,095 


7,489 


Knmool 


2,763 


4,281 


10,327 


8,719 


138 


83,638 


67,241 


88,106 


72,^95 


54 


Chinglepnt ... 
North ArcOt ... 












1,502 


5,196 


2,906 


7,794 




258 


. 64« 


1,246 


2,760 


160 


3,6yo 


9.105 


8,3H0 


16,492 


52 


Sonth Arcot ... 


279 


5V9 


1,286 


2,484 


121 


18,510 


36,446 


60,294 


95,379 


46 


Taiyore 


59 


72 


1,706 


2,194 


160 


127 


182 


29* 


2,137 


2$ 


Trichinopoly ... 


191 


112 


292 


178 


136 


17 


46 


65 


138 


14 


Madnra 


1,98S 


8,086 


3,057 


4,991 


100 


2 


6 


20 


88 


40 


TinneveUy ... 


282 


398 


170 


200 


149 


19 


8 


19 




81 


Coimbatore ... 


8,279 


6,393 


18,264 


17,654 


126 






... 


... 


80 


i« Slem ...| 


1,009 


1,456 


4,676 


6,.598 


190 


305 


1,625 


609 


4,246 


35 , 




Total... 


85,888 


45,488 


6^,219 


66,724 




93,041 2,24,699 


1,40,208 


3 48,646 





Ebvent7£ Boa&d Oppice, 
MiJ>&A8, 22,nd August 1870* 



(Signed) J.GROSE, 

Activ^ Secreta/ry, 



CIRCULAR ORDER OF THE BOARD 
OP REVENUE. 



No. XII. OP 1870. 

Sta>'i>ing No. 404-13* 

XT. C. Servants acting in posts less than 100 
BiTPESS to have available allowances^ 

Proceedings of the Board of Revenue, dated Sth 
September 1870, No, 6,642. 

Tho following mling of the Govemment of India* 
modifies the provisions of 
the Board's Standing 
Order No. 404-11 :— 

" When an iTncove- 
" nan ted Servant acts in an 
" office on a salary of less 
** than 100 rapees per mensem, the authority by 
** whom he is appointed may, if necessary, allow 
** him as mncn of the sakuy of that office as is 
available." 

(A true Extract.) 

(Signed) J. GBOSE> 

Acting Secretary*, 
(True Copy.) 
(Signed) J.T.MAYNE, 

First Assistant, 



* Comnnicated i n 
Oovemment Order of 
80th Jiinel870, No. 149, 
Bevenue Departmentk 



ACTS OF THE GOVERNMENT OF 
INDIA. 



The following Act of the Governor-General 
of India in Conncil received the assent of His 
Excellency the Govemor*(3^neral on the Ist 
April 1870, and is hereby promulgated for 
general information : — 

Act No. XIH op 1870. 
An Act to apply the provisions of Act No, XVIII 

of 1854 to Railways belonging to, or worked by^ 

Government, 

1. Act No. XVIII of 1854 (relating to 
^ Railways in India) shall 

^ apply to all Railways now 
or hereafter belonging to 
Government, bnt worked 
by a Railway Company, in 
the same manner as if snch 
Railways belonged to tbe 
Company and had been opened by the Company 
in manner mentioned in the preamble to the 
said Act. 

2. Subject to the modifications hereinafter 
mentioned, the said Act 
shall apply to all Railways 
now or hereafter worked 
by .Government in the same 
manner as if such Railways 

had been opened by a Railway Company in 
manner aforesaid. 



Application 
Railway Act to 
Railways belong- 
ing to Government 
but worked b y 
Companies. 



Application o f 
Railway Act to 
Railways worked 
by Government. 
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Modifications of 3. In applying the said 

Act when applied Act to any Railway now or 

to Railways work- hereafter worked by 

edby Oovemment. Goyernment, 

the expressions " servant of the Company," 
" snch servant," " such servant of the Com- 
pany," " servant of the said Company," " Com- 
pany's servants," " servants of the Compauy," 
** their servants," and ** any of their servants," 
shall mean a servant or servants employed on 
snch Railway : 

the expressions *' officer or servant of sncli 
Railway Company," " officer or servant of such 
Company," " officer or servant of the Com- 
pany," •* servant or officer of the Company," 
and '' such officer or servant," shall mean an 
officer or servant employed on such Railway : 

the expressions *^ the premises of any such 
Railway Company," *' the premises of the 
Company," " premises belonging to the Com- 
pany," 'Mands belonging to sncli Railway 
Company," and " lands, stations, or other pre- 
mises belonging to the Company," shall mean 
the premises, lands, or stations (as the case 
may be) occupied by, or for, such Railway : 

the expression ** delivered to snch Railway 
Company" shall mean *' delivered to an officer 
oti behalf of Government," and the expression 
'* engagements on behalf of the said Railway 
Company" shall mean '* engagements on behalf 
of Government : 

Sections 9 and 10 shall be read as if, for the 
expression '* No such Railway Company^shall," 
the expression ^the Government shall not" 
were substituted" : 

the expressions ''any snch Railway Com- 
pany," " such Railway Company," " any such 
Company," and "the Company" shall mean, 
in Sections 3, 6, 8, 11, 12, 16, 22, 27, and 30, 
the Government ; 

but in Sections 17, 19, 20, 21, 23, 41, and 
42, the expi'essions " Railway Company," 
" such Railway Company," ** the Company," 
and " they" (when referring to a Company) 
shall mean the officer for the time being 
entmsted with the control of snch Railway : 

in Section 20 the expression " their Railway" 
shall mean such Railway : 

and Section 29 shall be read as follows : — 

" XXIX. In the construction of this Act, 
eyery officer and servant employed on such 
Railway shall be deemed to be legally bonnd to 
do everything necessary for, or conducive to, the 
safety of the public, which he shall be required 
to do by any Regulation made by the officer for 
the time being entrusted with the control of 
such Railway and allowed by the Govemor- 
Oeneral of India in Council, and of which 
Regulation such officer or servant shall have 
notice ; 

and every «6uoh officer and servant shall be 
deemed to be leffally prohibited from doing 
every act which shall be likely to cause danger, 



and which, by any such Regulation, lie shall be 
prohibited from doing ; 

and every person employed by, or on behalf 
of, the Government, to do any act upon the 
Railway, shall be deemed to be a servant 
employed on such Railway." 

(Signed) WHITLEY STOKES, 
Secy, to the Council of the Govr.'Genl, 
for making Laws and BegulcUiom, 

Re-published by order of His Excellency the 
Governor in Council. 

(Signed) R.S. ELLIS, 

Chief Secretary, 

The following Act of the Govemor-General 
of India in Council received the assent of His 
Excellency the Governor- General on the 5 th 
April 1870, and is hereby promulgated for 
general information : — 

Act No. XIV op 1870. 
An Act for repealing certain enactments which 
have ceased to he in force, or have hecome 
unnecessary. 

Whereas it is expedient that certain enact- 
menta (mentioned in the 
Preamble. schedule to this Act) which 

have ceased to be in force 
otherwise than by express and specific repeal, 
or have, by lapse of time and change of cir- 
cumstances, bBoome unnecessary, or which 
merely repeal prior enactments, should be 
expressly and specifically repealed ; It is hereby 
enacted as follows : — 

1. The enactments mentioned in the sche- 
. dule to this Act are hereby 
repealed to the extent 
specified in the Srd column 
of the same schedule : 

Provided that the repeal by this Act of any 
enactment shall not affect any Act or Regula- 
tion in which such enactment has been applied, 
incorporated, or referred to : 

And this Act shall not afilbot the validity or 
invalidity of anything already done or suffered, 
or any indemnity already granted, or any right 
or title already acquired, or accrued, or any 
remedy or proceeding in respect thereof^ or the 
proof of any past act or thing : 

Nor shall this Act affect any pnnciple or rule of 
law, or established jurisdiction, foim, or coune 
of pleading, practice, or procedure, or existing 
usage, custom, privilege, restriction, exemp- 
tion, office, or appointment, notwithstanding 
that the same respectively may have been in 
any manner affirmed, recognized, or derived 
by, in, or from, any enactment hereby repealed : 
Nor shall this Act provide or restore any 
jurisdiction, office, usage, custom, privilege, 
restriction, exemption, usage, or pi-actice not 
now existing, or in force. 

2. This Act may be 
Short Title. called ''The Repealing 

Act, 1870." 



Enactments 
schedule repealed. 
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SCHEDtlLE. 
Part I. — Statutes. 



Yeai^and 
Chapter. 



13 G60. III., 
Cap. buii. 



21 Geo. III. 
Cap. Izz. 



33 Gdo*IIl, 
Cap. In. 



Title. 



An Act foi* establishing 
csertain regulations for 
the better manage- 
ment of the affairs of 
the {last India Com- 
pany as well in India 
as in Europe. 



An Act to explain and 
amend so much of an 
Act, made in the 
thirteenth year of the 
rei^n of his present 
Majes^, intituled, Aa 
Act for establishing 
certain regulations for 
the better manage- 
ment of the affairs of 
the East India Com- 
pany, as well in India 
as in Europe, as re- 
lates to the adminis- 
tration of justice i n 
Bengal; and for the 
relief of certain per- 
sons imprisoned a t 
Calcutta in Bengal, 
under a judgment of 
the Supreme Court of 
Judicature; and als^ 
for indemnifying the 
Governor-Greneral and 
Council of Bengal, 
and all officers who 
have acted under their 
orders or authority, in 
the undue resistance 
made to the process of 
the Supreme Court. 

An Act for continuing, 
in the East India Com- 
pany, for^a further 
term, the possession 
of the British terri- 
tories in India, t o- 
gether with their ex- 
clusive trade, under 
oertain limitations; for 
establishing further 
regulations for the 
government of the said 
territ6ries, and the 
better administration 
of justice within the 
same ; for appropriat- 



Extent of 
repeal. 



Sees. 16, 
19. 20, 27. 
28, 29, 31. 
33. 36, a 
38 from 
and in- 
cluding 
the wordS 
"and for 
that pur- 
pose" t o 
the end of 
the 
tion. 



sec- 



Sections 9 
to 16 (both 
inclusive). 
Sees. 19 
to26(both 
inclusive). 



Sees. 61, 
137 from 
and in- 
cluding 
the words 
"nor shall 
it be law- 
ful for any 
of His 
Majesty's 
subjects*' 
to the end 
of the sec- 
tion. 

Sees. 155 
and 159. 



SCHEDULE— rConemweiJ 



Year and 
Chapter. 



37 Geo. III.. 
Cap. cxlii. 



39 A 40 Geo. 
ni.. Cap. 

Ixxiz. 



53 Geo. III., 
Cap. dv. 



54 Geo. ni., 
Cap. cv. 



65 Geo. m., 
Cap. Izxxiy. 



Title. 



ing to certain uses 
the revenues and pro- 
fits of the said Com- 
pany; and for maldnflr 
provision for the good 
order and government 
of the towns of Cal- 
cutta, Madras, and 
Bombay. 

An Act for the better 
administration of jus- 
tice at Calcutta, Ma- 
dras, and Bombay; and 
for preventing British 
subjects from being 
concerned in loans to 
the Native Princes in 
India. 

An Act for establishing 
further regulations 
for the ^ov^:nment of 
the British territories 
in India, and the ad- 
ministration of justice 
within the same. 



An Act for continuing 
in the East India Com- 
pany, for a further 
term, the possession 
of the British terri^ 
tories in India, toge- 
ther with oertain ex- 
clusive privileges ; for 
establishing ftirther 
Begulations for the 
government of the 
said territories, and 
the better adnwistra- 
tion of justice within 
the same ; and for re- 
gulating the trade to, 
and from, the places 
within the limits of 
th'e said Company's 
Charter. 

An Act to remove doubt 
as to the duties and 
taxes heretofore im- 
posed and levied un- 
der the authority of the 
several Governments 
in the East Indies. 

An Act to amen4 so 
much of an Act *of 
the thirty-third jear 
of fits present Mi^esty 



Extent of 
repeal. 



Sections 4 
to 8 (both 
inclusive). 
Sees. 15, 
17 to 26 
(both in- 
clusive). 
Sec. 30. 



Sections 4, 
6. 8, 10, 
11,17.18. 
19,21,22. 
23,24. 



Sees., 98, 
99, 101, 
104, 108, 
109, 113, 
and 122. 



ThewhoU. 



The whole 
Act, ex- 
cept Sec- 
tion 1. 
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SCKEDJJLE— (Continued.) 



Year and 
Chapter. 



4 Geo. IV, 
Cap. IzzL 



5 Geo. IV., 
Cap. cviii. 



6 Geo. IV., 
Cap. IzzxT. 



Title. 



as relates to fixing the 
limits of the Towns 
of Calcutta, Madras, 
and Bombay ; and also 
80 much of an Act 
of the 39th and 
4fOth year of His 
present Majesty, a s 
relates to granting 
Letters of Administra- 
tion to the effects of 
persons dying intes- 
tate within the seve- 
ral Presidencies in the 
East Indies, to the 
Begistrar of the Ec- 
clesiastical Courts; 
and to enable the Go- 
vernor in Council of 
the said Presidencies 
to remove persons not 
being British subjects ; 
and to make provi- 
sion for the Judges in 
the East Indies in cer- 
tain cases. 

An Act for defraying 
the charge of retiring 
pay* pension 8» and 
other expenses of that 
nature, of His Ma- 
jesty's Forces serving 
m India ; for establish- 
ing the pensions of 
the Bishop, Archdea- 
cons, and Judges ; for 
regulating O r d i n a- 
tions; and for estab- 
lishing a Court of 
Judicature at Bombay. 

An Act for transferring 
to the East India Com- 
pany certain posses- 
sions newly acquired 
in the East Indies, 
and for authorizing the 
removal of convicts 
from Sumatra. 

An Act for further regu- 
lating the payment of 
the salaries and pen- 
sions to the Judges of 
His Majesty's Courts 
in India, and the 
Bishop of Calcutta ; 
for authorizing the 

• trajisportsftion of offen- 
ders from the island 
of Bfc. Helena; and 



Extent of 
repeal. 



Sections 8, 
9, 10, and 
14. 



QGWEBITLE— (Continued.) 



Year and 
Chapter. 



7 Geo. IV., 
Cap. xxxvii. 



9 Geo. rV., 
Cap. xxxviii. 



11 Geo. IV., 
and 1 Wm. 
IV., Cap. 
Ixxv. 



Section 2. 



Section 6. 



5 and 6 Wm. 
IV., Cap. 
vi. 



11 & 12 Vic, 
Cap. XXL. 

17 & 18 Vic, 
Cap. civ. 



Title. 



for more effectually 
providing for the admi- 
nistration of justice 
in Singapore and 
Malacca, and certain 
Colonies on the Coast 
of CoromandeL 

An Act to regulate the 
appointment of Juries 
in the East Indies. 



An Act to declare and 
settle the law respect- 
ing the liability of the 
real estates of British 
subjects and others, 
situate within the 
jurisdiction of His 
Majesty's Supreme 
Courts in India, as 
assets in the hands of 
executors and admi- 
nistrators, to the pay- 
ment of the debts of 
their deceased owners. 

An Act for the relief of 
the sufferers by the 
insolvency of Gilbert 
Bickets, Esq., former- 
ly Registrar of the 
Supreme Court of 
Judicature at Madras. 



An Act to indemnify the 
Governor -General 
and other persons in 
respect of certain acts 
done in the admi- 
nistration of the 
government of the 
British Territories in 
the East Indies sub- 
sequent to the 22iul 
day of April 1834, and 
to make those Acts 
valid. 

An Act to consolidate 
and amend the laws 
relating to Insolvent 
Debtors in India. 

An Act to amend and 
consolidate the Acts 
relating to Merchant 
Shipping. 



Extent of 
repeat 



So much 
as has not 
been re- 
pealed 

The whole 
Act, ex- 
cept as t« 
the estates 
of persona 
dying 
before 
Ist day 
of Jan. 
1866. 



The whole. 



The whole 
Act as fiur 
as it re- 
lates t o 
British 
India. 



SeotioBfll, 
65, 66, and 
67. 

Section 9, 
BO far as it 
relates to 
British 
India. 
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Part II. — Acts. 




X of 1836. 
XX. of 1836. 

VL of 1837. 

XXXVL of 
1837. 



XI. of 1838. 



XVI. of 1838. 



Indigo contracts 
ReTenne Sale Law 

Land Berenne (Cattack). 

Madras Cnminal Juris- 
diction Act. 



Ameens, Bengal 



Bombay Judiciary 



Section 1. 

Sections 1 
and 4. 

Section 2. 

In Section 

1, the 
words and 
figures 
"It is 
hereby 
enacted 
that from 
the 15th 
day of 
December 
1837," and 
in Section 

2, the 
words 
" from the 
said day." 

Section 1, 
and in Sec- 
tion 2 the 
words 
" And it is 
h e reb y 
enacted 
that." 

In Section 
1, Clause 
1, the 
words "It 
is hereby 
en ac; ted, in 
modi fi c a- 
tion of the 
rules con- 
tained in 
Chapter 
VII., Be- 
gnlation 
XVIL of 
1827 o f 
the Bom- 
bay Code, 
that" 

In Section 
5, the 
words 
" without 
further 
costs o f 
stamps to 
theparties 
except on 
new e x- 



SCHBD JJLE—(ConHnued.) 



Number and 


Title. 


Extent of 


Tear. 


repeal. 






hibibs, if 






any such 






should be 






allowed to 






be filed," 






and from 






and in- 






cluding 






the worda 






"but if an 






appeal" to 






the end of 






the sec- 






tion. 


XIX. of 1838. 


Bombay Coasting Ves- 
sels. 


Section 1. 


XXIX. of 


Salt Department, Ben- 


Section 1. 


1838. 


gal. 




xxxn. of 


Justices of the Peace... 


Sections 2 


1838. 




and 8. 


VILofl839. 


Tahsildars, Madras ... 


Section 1. 


XXIV. of 


Ganjam and Vizagapa- 


Section 1. 


1839. 


tam. 




XVL of 


An Act concerning the 


Section 4. 


1840. 


mai.ogement of Con- 
victs transported to 
places within the terri- 
tories of the East 
India Company. 




IX. of 1841. 


An Act for consolidat- 


The first 




ing and amending the 


twenty- 
one worus 




Regulations concern- 




ing Military Courts of 


in Section 




Requests for Native 


l,andSeo« 




Officers and Soldiers 


tion 18. 




in the service of the 






East India Company. 




XILofl841. 


An Act for amending 
the Bengal Code in 
regard to sales of land 
for arrears of revenue. 


Section 1. 


XXIX. of 


An Act for amending 


Section 3 


1841. 


such parts of the Ben- 
gal and Madras Codes 


down to & 




indndinff 
the worob 




as concern the dis- 




missal of suits and 


"are re- 




appeals for neglecting 


pealed, 




to proceed in the rame. 


and" 
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SCWEDJJLE^^fConHnued) 



Number and 
Tear. 



XVII. 
1842. 



of 



XI. of 1843. 



XI. of 1844. 



XVLofl844. 



XVIIL 

1844. 



of 



XX of 1844. 



XV. of 1845. 



Title. 



An Acfc relative to the 
n amber and powers of 
the Revenue Commis- 
sionors under the P.re- 
sidency of Bombay. 



An Act for re^ 
the service of beredf 
tary officers nnder the 
Presidency of Bombay. 

An Act for the improve- 
ment of the adminis- 
tration of Justice and 
despatch of business 
in tne Supreme Ocnrt 
of Judicature at Fort 
William in BengaL 

An Act for increasing 
the Excise and Import 
duties heretofore pay- 
able to the Gk)vernbient 
on salt manufactured 
within, or imported 
into, the territories 
subject to the Govern- 
ment of the Fresidenoy 
of Bombay. 

An Act for the better 
control and manage- 
ment of Qw)\s within 
theBengalPresidency. 



An Ao6 to amesid the 
law relating to ad- 
vances bond fide made 
to Agents entrusted 
with goods, by extend- 
ing to the territories 
of the East India Coni- 
pany, in cases covem- 
ed by English law, the 
provisions of the 8ta« 
tute 5 and 6 Victoria, 
C. 89» as altered by this 
Act. 

An Act for declarinp^ 
and enaoting the privi- 
leges of Native 
Offioei^ and Soldiers 
of the Armies of the 
JJuree Pre8id^:ioie0 in 
rettMot of judicial and 
revetrae proceedings. 



Extent of 
repeal. 



Section 1, 
and in 
Sections 2 
and 3 the 
words 
" and it is 
her eby 
enacted 
that" 

Section 1. 



The whole. 



Sections 1, 
3, and 5. 



Section 1, 
and in 
Section 2 
the words 
" and it is 
hereby 
enacted 
that" 
Sectafm9. 



SCHEDULE— (^Con^MMieci.; 



Number and 
Year. 



VIII. of 1846, 



Section 6. 



I. of 1847. 



IX. of 1847. 



XX. of 1847. 



IV. of 1848. 



XVI. of 1848. 



Title. 



An Act for determining 
the duration of the 
existing Settlement of 
the North- Western 
Provinces. 



An Act for the estab- 
lishment and main- 
tenance of Boundary 
Marks in the North- 
western Provinces of 
Bengal. 

An Act regardinff the 
assessment of lands 
gained from the sea or 
n*om rivers by alluvion 
or dereliction within 
the Provinces of Ben- 
gal, Behar, and Orissa. 

An Act for the encou- 
ragement of learning 
in the territories sub- 
ject to the Govern- 
ment of the East India 
Company, by defining- 
and providing for the 
enforcement of the 
right called copyright 
therein. 

An Act for regulating 
Coroners' Junes. 



An Act to remove cer- 
tain restrictions on tl^ 
Salt trade. 



Extent oj 
repeaL 



Secti<m 1 

so far as it 

relates to 

Hissar, 

Saharan* 

pore.Moo- 

zxx ff er- 

nugger, 

Meerut, 

Bulnnd- 

s h u h u r» 

Allyghur. 

Bijnore, 

Bndaon, 

Bareilly, 

Shajehan- 

pore, Pnr- 

rnckabad, 

Allahahad, 

Goruck- 

pore, and 

Asimghiir. 

In Seo. 6« 
the words 
and figures 
"under 
Act IV. of 
1840." 

Sections. 



Section 17. 



In Seo. 2, 
the words 
and figures 
" accord- 
ing to the 
provisions 
of Act No. 

n. of 

1839." 
Th0 whole. 
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SCBFjBJJLI^— (Continued.) 



Number and 
Year. 



ivni. of 

1848. 



L of 1849. 



YL of 1849. 



XI. of 1849. 



IX. of 1850. 



Title. 



XI. of 1850. 
XILofl850. 



XIX. of 

1850. 

XXV. of 
1850. 



An Act for the adminis- 
tration of the Estate of 
the late Nawab o f 
Surat, and to coutinue 
privileges to hi s famil j. 

An Act to provide more 
effectually for the 
punishment of offen- 
ces committed in 
Foreign States. 

For securing Military 
and Naval Pensions 
and Superannuation 
Allowances. 

For securing the Abkar- 
ry revenue of Cal- 
cutta. 



An Act for the more 
easy recovery of small 
debts and demands in 
Calcutta, Madras, and 
Bombay. 



An Act to amend Act 
X., 1841. 

For avoiding loss by 
the default of Public 
Accountants. 

Concerning the binding 
of Apprentices. 

An Act for the forfeit- 
ure to Government 
of deposits made on 
incomplete sales o f 
land under Begulation 
VIII., 1819, and Act 
IV., 1846. 



Extent af 
repeal. 



XXVL 

1850. 



of 



xxxni. of 

1850. 



XXXVII. of 
1850. 



Secs.3<fe4. 



Section 1. 



Secs.l<fe4. 



Section 1. 



Section 7. 
In Sec* 
tion 17, 
the words 
"by action 
of debt or 
on the 
case" 



Section 1. 
Section 6. 

Section 6. 
Section 1. 



An Act to enable im- 
provements to be 
made in towns. 

An Act for amending 
the forms necessary 
for the sale of Pntnee 
Tenures in Bengal. 

For regulating inquiries 
into the behaviour of 
Public Servants. 



SCHEDULE— ('C(miwiu6iJ.; 



Number and 
Year. 



XLIV. 
1850. 



of 



VI. of 1851. 



Section 1. 



Sections 2 
and 3. 



Section 1. 



vni. 

1851. 



of 



V. of 1852. 



XV. of 1852. 



XVI.ofl852. 



XIX. of 1852. 



XXIII. 

1852. 



of 



Title. 



An Act for consolidate Section h 
ing the Board of Cus- 
toms, Salt and Opium, 
and the Sudr Board of 
Revenue in the Lower 
Provinces of Bengal. 



Bespecting certain land The whole* 
in Bombay called 
Foras Land. 

An Act for enabling Section 1. 
Government to levy 
tolls on Public Eoads 
and Bridges. 

An Act for giving effect Section 26. 
to the provisions of an 
Act of Parliament, 
passed in the 15th 
year of the rei^ of 
Her present Majesty, 
intituled "An Act for 
Marriages in India." 

An Act to amend the Section 14. 
Law of Evidence. 



XXIX. 
1852. 



of 



Extent of 
repeal. 



An Act for fturther im- 
proving the adminis- 
tration of Criminal 
Justice in Her Majee* 
ty's Courts of Justice 
in the territories of 
the East India Com- 
pany. 

An Act for securing the 
Abkarry revenue of 
Madras. 

To auihoriBe and em- 
power the Governors 
in Council of the res- 
pective Presidencies of 
Madras and Bombay 
to mitigate or dis- 
charge fines, amercia- 
ments, ^1^, imposed \fy 
the Supreme Courts, 
or any other Courts 
t>f Justice at Madras 
and Bombay retpec- 
tively. 

An Act to amend the 
law re^)ectinff the 
Circuits of jfudioifrl 
Commissioiieis in tl^e 
Presidency of mm^ 



Sees. 10 
and 27. 



Section 1. 



The pre- 
am bl e 
and Sec* 
tionl. 



Section 1* 
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SCHEDITLE— (Continued.) 



Number and 
Year. 



XI. of 1853. 



XX. of 1858. 



V. of 1854. 



VII. of 1854. 



xra. 

1854. 



of 



XVI.ofl854. 



xvm. of 

1854. 



Title. 



An Act to facilitate the 
removal of nuisances 
and encroachments 
below high-water 
mark in the islands of 
Bombay and Colaba. 



An Act to amend the 
law relating to Plead- 
ers in the Courts of 
the East India Com- 
pany. 

An Act to amend Act 
No.V. of 1838 relating 
to the Bengal Bonded 
Warehouse Associa- 
tion. 

An Act for the appre- 
hension, within the 
territories under the 
government of the 
East India Company, 
of persons charged 
with the commission 
of heinous offences 
beyond the limits of 
the said territories, 
and for delivering 
them up to justice, 
and to provide for the 
execution of warrants 
in plaoes out of the 
jurisdiction of the au- 
thorities issuing them. 

An Act to repeal Act 
No. VI. of 1852, and 
to make provision for 
defrayinff the cost of 
the Xignt-house on 
Pedra Branca and for 
maintaining the same, 
and also a Floating 
Light established in 
the Straits of Malacca 
to the west of Singa- 
pore, and for the estab- 
lishment and mainte- 
nance of such further 
Lights in or near to 
the said Straits as may 
be deemed expedient. 

An Act to amend Regu- 
lation XI. of 1831 of 
the Bengal Code. 

Jin Act relating to Bail- 
ways in India. 



Extent of 
repeal. 



In Section 
7, the 
words 
" the East 
India Com- 
pany a s 
trustees 
for" 

Section 1. 



Section 1* 



Section 24. 



Section 1. 



Section 1. 
Section 39. 



SCHEDULE— (Continued.) 



Number and 
Year. 



XXIV. of 
1854. 



XXVIL of 
1854. 



XXX. 

1854. 



of 



XXXI. of 
1854. 



IL of 1855. 



XXII. of 
1855. 



XXIV. 
1855. 



of 



XXVI. 
1855. 



of 



Title. 



An Act to prohibit the 
possession of certain 
offensive weapons in 
Malabar. 



An Act to amend the 
law relating to the 
Nazim of Bengal. 

An Act to provide for 
the levy of duties of 
Customs in the Arra- 
can, Pegu, Martaban, 
and Tenasserim Pro- 
vinces. 

An Act to abolish real 
actions and also fines 
and common recove- 
ries, and to simplify 
the modes of convey- 
ing land in cases to 
which the English 
law is applicable. 

An Act for the further 
improvement of the 
Law of Evidence. 

An Act for the regula- 
tion of Ports and Port 
Dues. 



An Act to substitute 
penal servitude for the 
punishment of trans- 
portation in respect of 
European and Ameri- 
can Convicts, and to 
amend the law relating 
to the removal of such 
Convicts. 

An Act to facilitate the 
payment of small 
deposits in Govern- 
ment Savings' Banks 
to the representatives 
of deceased depositors. 



Extent of 
repeaL 



In Sec. 1, 
from and 
including 
the words 
** and every 
person" to 
the end of 
the 8 e c- 
tion. 

In Sec. 2 
the words 
'*Aaer6iieh 
date." 
Section 1. 



Sections 1 
and 12. 



Section 1. 



Sectionl7. 



Sec.l,<fein 
S ec 85 
the words 
"or of the 
Hon'ble 
Company/* 
Sec. 43. 
Section 16. 



So much of 
Sec. 5 u 
relates to 
persons 
dying in 
the ser- 
vice or in 
th e Ma- 
rine eer- 
V i c e of 
the East 
India 
Company. 
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SCHEDULE— CCo»/i'n«ed.> 



/ 



Number and 
Year. 



XXYTII. 

1855. 



XXXII. 

1855. 



of 



of 



XXXVU. of 
1855. 



^n.ofl856. 



^I. 



^^856. 



Xn.o£" X€56. 



XIEo^^g^g 



XX or 



1856. 




An Act for the repeal 
of the Usury Laws. 



An Act relating to 
embankments. 

An Act to remove from 
the operation of the 
General Laws and Re- 
gulations certain dis- 
tricts inhabited by 
Sonthals and others, 
and to place the same 
under the superin- 
tendence of an officer 
to be specially ap- 
pointed for that pur- 
pose. 

An Act for the better 
control of the Graols 
within the Presiden- 
cies of Fort St. Greorge 
and Bombay. 

An Act for the better 
prevention of deser- 
tion by European Sol- 
diers from the Land 
Forces of Her M^esty 
and of the East India 
Company in India. 



An Act to amend the 
law respecting the em- 
ployment of Ameens 
by the Civil Courts in 
the Presidency of Fort 
William. 

An Act for regulating 
the Police of the Towns 
of Calcutta, Madras, 
and. Bombay, and the 
several stations of the 
Settlement of Prince 
of Wales' Island, Sin- 
gapore, and Malacca. 



An Act to make better 
provision for the ap- 
pointment and main- 
tenanceof PoliceChow- 
keydars in Cities, 
Towns, Stations, Su- 
burbs, and Bazaars in 
the Presidency of Fort 
William in Bengal. 



Extent of 
repeal. 



Sees. 1, 7, 
8, and the 
schedule. 

Section 1. 



Section 6. 



Section 1. 



In the title 
and the 
preamble 
the words 
" and o f 
the East 
India Com- 
pany." 

Section 1. 



SC HEDULE — (Continued,) 



Section 1 
from the 
beginning 
down t o 
and in - 
eluding 
the words 
" opera- 
tion, and," 
and the 
schedule. 
Section 1 
from the 
beginning 
down t o 
and in - 
eluding 
the words 
**provided 
that." 



Number and 


Title. 


Extent of 


Year. 


repeal. 


XXI.ofl856. 


An Act to consolidate 


Sections 1 




and amend the law 


and 89. 




relathig tothe Abkarry 






revenue in the Pre- 






sidency of Fort Wil- 






liam iu Bengal. 




nL of 1857. 


An Act relating to tres- 


Sections 1 




pass by Cattle. 


and 22. 


IV. of 1857. 


An Act to amend, the 


Section 1. 




law relating to the 


In Section 




duties payable on To- 


5, the 




bacco, and the retail 


words and 




sale and warehousing 


fi gurea 




thereof in the Town of 


"within 




Bombay. 


the mean- 
ing of Act 
XXV. of 










1836." 


X. of 1857. 


An Act to amend Act 


Section '1 




XXXVII of 1855. 


from the 
beginning 
down to 
and in- 
cluding 
the words 
"this Act, 
and" 


XIIT. o f 


An Act to 'consolidate 


Section I. 


1857. 


and amend the law re- 
lating to the cultiva- 
tion of the Poppy and 
the manufacture o f 
Opium in the Presi- 
dency of Fort William 
in Bengal. 




XXIX. f 


An Act to make better 


Section 1. 


1857. 


jrovision for the col- 
ection of Land Cus- 










toms oncertain foreign 






frontiers of the Presi- 






dency of Bombay. 




XXX. of 


An Act for the levy of 


Section 7 


1857. 


Port Dues and Fees in 


from the 




the Port of Calcutta. 


beginning 
down to 
and in- 
cluding 
the words 
"said 
date." 


XXXL of 


An Act for the levy of 


Section 6 


1857. 


Port Dues and Fees in 


from the 




the Port of Bombay. 


beginning 
down 1 
and in- 
cluding 




• 


the words 
"said 
date." 
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SCEEDVhE— (Continued.) 



SCILEDVLE—(ConiimiedJ 



Number and 


Title. 


Extent of 


Year. 


repeal. 


XXXIV. of 


An Act relating to the 


Section 1. 


1857. 


sale of Gaujah in the 
Presidency of Bombay. 




XXXV. of 


An Act for the levy of 


Section 5 


1857. 


Port Dues in the Ports 


from the 




ofMoulmein,Rangoon, 


beginning 




Kyouk, Phyoo, Akyab, 


down 1 




and Chitta^oug. 


and in- 
cluding 
the words 
"said 
dote." 


II. of 1858. 


An Act for the levy of 


Section 5. 




Port Dues in certain 


Section 6 




Ports in the Province 


from the 




of Cuttack. 


beginning 
down 1 
and in- 
cluding 
the words 
"said 
date." 


III. of 1858. 


An Act to amend the law 
relating to the arrest 
and detention of State 
Prisoners. 


Section 1. 


VIII. f 


An Act for the levy of 


Section 7. 


1858. 


Port Dues and Fees in 


Section 8 




the Port of Kurrachee. 


from the 
beginning 
down t o 
and in- 
cluding 
the words 
"said 
date." 


XV. of 1858. 


An Act for the levy of 
Port Dues in the Port 


Section 6 




from the 




of Aden. 


beginning 
down to 
and in- 
cluding 
the words 
"said 
date." 


XXVTTT. of 


An Act for the main- 


Section 11. 


1858. 


tenance of a Police 
Force for the Port of 
Madras. 




XXXV. of 


An Act to make better 


S ection 1. 


1858. 


provision for the care 
of the Estates of Luna- 
tics not subject to the 
•jurisdiction of the 
Supreme Courts o f 
Juaicature. 









Number and 
Year. 



XL. of 1858. 



I. of 1859. 



III. of 1859. 



VIII. 
1859. 



of 



X. of 1859. 



XI. of 1859. 



Xn.ofl859. 




An Act for making bet- 
ter provision for the 
care of the Persons and 
Property of Minors in 
the Presidency of Fort 
William in Bengal. 

An Act for the amend- 
ment of the law relat- 
ing to Merchant Sea- 
men. 



An Act for conferring 
Civil Jurisdiction in 
certain caaes upon 
Cantonment Joint 
Magistrat^js, and for 
constituting those offi- 
cers Registers of 
Deeds. 



An Act for simplifying 
the procednre of the 
Courts of Civil Judi- 
cature not establislied 
by Royal Charter. 



An Act to amend the 
law relating to the 
recovery of rent in the 
Presidency of Fort 
William in Bengal. 

An Act to improve the 
law relating to sales of 
land for arrears o f 
revenue in the Lower 
Provinces under the 
Bengal Presidency. 

An Act to make better 
provision for the trial 
of Pilots at the Presi- 
dency of Fort William 
in Bengal for breach of 
duty. 



Extent of 
repeal. 

Section 1. 



Section 1 . 



In Section 
11, the 
words "or 
who shall 
be ap- 
pointed 
Register 
of Deeds," 
and the 
words 
" and Re- 
gisters of 
Deeds res- 
pectively.'* 

In Sections 
300 and 
82, the 
words "in 
any Court 
of Judica- 
ture estab- 
lished by 
Royal 
Charter 
or" 

Sees. 300 
and 87. 

Sections 1 
and 167. 



Section 1. 



Section 1. 
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SCSEDJJIj'E— (Continued.) 



Number and 


Title. 


Extent of 


Year 


• 


repeal. 


XIV. of 1859. 


An Act to provide for 


Sees. 18, 






the limitation of suits. 


21, and 23, 
and, in 
Sec. 19, 
the pro- 
viso. 


XVII. 


of 


An Act to amend the 


Section 1. 


1859. 




law for the realization 
of revenue from ab- 
karry in the island of 
Bombay. 




XX. of 1859. 


An Act for the suppres- 


Section 1. 






sion of Outrages i n 








the District of Mala- 








bar, in the Presidency 








of Fort St. George. 




XXTL 


of 


An Act to amend Act I. 


Section 1. 


1859. 




of 1852 (for the con- 
solidation and amend- 
ment of the Laws 
relating to the C u s- 
toms under the Presi- 
dency of Bombay). 




XXIV. 


of 


An Act for the better 


Sees. 2 


1859. 




regulation of the Po- 


and 3, and 






lice within the terri- 


the sche- 






tories subject to the 


dule down 






Presidency of Fort St. 


to and 






George. 


including 
the words 
"said 
clause." 


XXV 


of 


An Act to prevent the 


Sectionl9. 


1859. 




overcrowding of Ves- 
sels carrying Native 
Passengers in the Bay 
of Bengal. 




II. of 1860. 


An Act to amend the 


In Section 






law relating to the 
carriage of Kissengers 


1, the 






words and 






by Sea. 


figures 
"under 
Act XV. 
of 1842," 
"under 
Act XXI. 
of 1844," 
"under 
Act 
XXXI. of 
1855." 


VIII. 


of 


An Act for regulating 


Section 1. 


1860. 




the establishment and 
management of Elec- 
tric Telegraphs i n 
India. 





SCHEDULE— raonfinwed.; 




XXIII. 

1860. 



of 



ZXV. 

1860. 



of 



XXVIII. f 

1860. 



XXXI. 

1860. 



of 



XLV. 
1860. 



of 



XL VI. 
1860. 



of 



XLVm. of 

I860. 



An Act to amend Act 
XXI. of 1856 (to con- 
solidate and amend 
the law relating to the 
Abkarry revenue in 
the Presidency o f 
Fort William in Ben- 
gal). 



An Act for the levy of 
Port Dues in the Port 
of Bassein. 



An Act for the establish- 
ment and maintenance 
of Boundary Marks, 
and for facilitating the 
settlement of boun- 
dary disputes in the 
Presidency of Fort 
St. George. 

An Act relating to the 
manufacture, importa- 
tion, and sale of arms 
and ammunition, and 
for regulating the 
right to keep and use 
the same, and to give 
power of disarming in 
certain cases. 

The Indian Penal Code. 



An Act to authorize and 
regulate the emigra- 
tion of Native Labour- 
ers to the French 
Colonies. • 

An Act to amend Act 
XIII. of 1856 (for re- 



Section 1, 
from the 
beginning 
down t o 
and in- 
cluding 
the word 
" repeal- 
ed," and 
the sche- 
dule. 

Section 5 
from the 
beginning 
down t o 
and in- 
cluding 
the worda 
" said 
date." 

Sections 1 
and 33. 



Sections 1 , 
52, and 55. 



In Section 
5, the 
words "or 
oftheEast 
India 
Company, 
or of any 
Act for 
the gov- 
•emm e n t 
of- the 
In dia n 
Navy." 

Section 1. 



Section 1, 
from the 
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SCHEDULE— ('Oon^timfi^Z.; 


Number and 


Title. 


Extent of 


Number and 


Title. 


Extent of 


Year. 


repeal. 


Year. 


repeal. 




gulating the Police of 


■ 
beginning 






2 the 




the Towns of Calcutta, 


down t 






words 




Madras, and Bombay, 


and in- 






"After the 




and the several sta- 


cluding 






passing of 




tions of the Settle- 


the words 






this Act," 




ment of Prince o f 


" repealed 






and the 




Wales' Island, Singa- 


and" 






words 




pore, and Malacca). 








" except 
the Banks 


L. of 1860. 


An Act to amend the 


Section 1 . 






of Bengal, 




law relating to vaca- 






Madras, 




tions in the Civil 








and Bom- 




Courts within the Pre- 








bay, up to 




sidency of Fort Wil- 








the said 




liam in Bengal. 








1 St day of 
March 


X. of 1861. 


An Act to repeal cer- 
tain Regulations and 
Acts relating to the 


The whole. 






1862. and" 






XXIII. f 


An Act to amend Act 


Sections 1 




procedure of the 




1861. 


VIII. of 1850 (for sim- 


andi3. 




Courts of Civil Judi- 






plifying the procedure 






cature not established 






of the Courts of Civil 






by Royal Charter. 






Judicature not estab- 
lished by Royal Char- 




XIV. of 1861. 


An Act to remove cer- 
tain tracts of country 
in the Rohilcund Divi- 


In Sec. 4, 
the words 




ter). 






"shall 


XXV. of 


An Act for simplifying 


Section 




sion from the jurisdic- 


not call 


1861. 


the procedure of the 


445 except 




tion of the tribunals 


for the 




Courts of Criminal 


so far as 




established under the 


futwah of 




Judicature not estab- 


i t em- 




General Regulations 


its Law 




lished by Royal Char- 


powers 




and Acts. 


Officer 
and" 
Section 7. 




ter. 


the Go- 
vernor- 
Genendin 
Council to 


XVLofl861. 


An Act for licensing 
and regulating Stage 
carriages. 


Sec. 22. 






extend the 
Act. 






IV. of 1862. 


An Act for regulating 


Sections 1 


XVII. f 


An Act to amend Act 


Section 3. 




the Bank of3engal. 


and42,and 


1861. 


XIV. of 1841^ (for re- 
gulating the Customs 
Duties in the North- 
western Provinces). 








the second 
proviso in 
Section 
11. 








XIII.ofl862. 


An Act to provide for a 


Section 1. 


XTX.ofl861. 


An Act to provide for a 


In the pre- 




new Silver and a new 






Govern ment Paper 


a mb 1 e 




Copper Coinage. 






Currency. 


from and 


XX. of 1862. 


An Act to provide for 


Sections 7, 






including 




the levy of Fees and 


11, and 12. 






the words 




Stamp Duties in the 








"and 




High Court of Judica- 








whereas 




ture at Fort William 








due notice" j 


in Bengal, and to 








down t I 


suspend the operation 








and in- i 


of certain Sections of 








eluding 




Act VIII. of 1859 in 








the words 




the said High Court. 








"herein- 


XXIII. f 


An Act to amend Act The whole. 






after pro- 


1862. 


XL of 1862 (to amend 






• 


vided'^ 
Section 1. 


the duties of Customs 
on goods imported and 








In Section 1 




exported by Sea). 
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SCB'EDTJ'LE— (Continued.) 



Number and 
Year. 



I. of 1863. 



VI. of 1863. 



VIILofl863 



XII. of 1863. 



XV. of 1863. 



XIX. of 1863. 



XX. of 1863. 



XXIV. o f 
1863. 



Title. 



An Act to define the 
jurisdiction and to 
regulate the procedure 
of the Courts of Civil 
Judicature in British 
Burmah, and to pro- 
vide for the extension 
of certain Acts to the 
said territory. 

An Act to consolidate 
and amend the laws 
relating to the admi- 
nistration of the De- 
partment of Sea Cus- 
toms in India. 

An Act for the amend- 
ment of the law relat- 
ing to the confinement 
of Prisoners sentenced 
by Courts acting undef 
the authority of Her 
Majesty, and by cer- 
tain other Courts, and 
of Prisoners convicted 
of offences in Native 
States. 

An Act to bring the 
Pergunnahs of Mahoba 
and Jeitpore, in the 
District of Humeer- 
pore, under the opera- 
tion of the General 
Begulatious. 

An Act to amend Act I. 
of 1859 (for the amend- 
ment of the law relat- 
ing to Merchant Sea- 
men). 

An Act to consolidate 
and amend the law 
relating to the parti- 
tion of Estates paying 
revenue to Govern- 
ment in the North- 
western Provinces of 
the Presidency of Fort 
William in Bengal. . 

An Act to enable the 
Government to divest 
itself of the manage- 
ment of Eeligious En- 
dowments. 

An Act to amend Act I. 
of 1863 (to define the 
jurisdiction and to re- 
gulate the procedure 
of the Courts of Civil 
Judicature in British 
Burmah, and to pro- 
vide for the extension 
of certain Acts to the 
said territory). 



Extent of 
repeal. 



Sections 1 
and 28. 



Sections 2, 
and 230. 



Section 1. 



Sections 2, 
3, 4, 6, 6. 



Section 1. 



Section 1, 
and the 
first eight 
words of 
Section 2. 
Section 50. 



Section 1. 



Sections 4 
and 5. 



SCHEDULE— rCon^mwcd.; 



Number and 
Year. 



VII. of 1864. 



XII. of 1864. 



XIII. o f 
1864. 



XVTI. o f 

1864. 

XXII. o f 

1864. 



XXIV. of 

1864. 



XXVIII. of 

1865. 



XI. of 1865. 



Title. 



An Act for regulating 
the importation and 
manufacture of alimen- 
tary salt in the terri- 
tories administered 
by the Chief Commis- 
sioner of the Central 
Provinces. 

An Act to give further 
effect to the provisions 
of Act IV. of 1863 (to 
give effect to certain 
provisions of a treaty 
between His Excel- 
lency the Earl of 
Elgin and Kincardine, 
Viceroy and Governor- 
General of India, and 
His Majesty the King 
of Burmah. 

An Act to consolidate 
and amend the laws 
relating to the emigra- 
tion of Native La- 
bourers. 

An Act to constitute an 
Office of Official 
Trustee. 

An Act to make provi- 
sion for the adminis- 
tration of Military 
Cantonments. 

An Act relating to the 
administration of cer- 
tain Districts under 
the Government of the 
Lieutenant-Governor 
of the North-Westem 
Provinces. 

An Act to provide for 
the extension of Act 
XXI. of 1856 (to con- 
solidate and amend 
the law relating to the 
Abkarry revenue in 
the Presidency o f 
Fort William in Ben- 
gal), to the Provinces 
under the control of 
the Lieutenant-Go- 
vernor of the Punjab. 

An Act to consolidate 
and amend the law 
relating to Courts of 
Small Causes beyond 
the local limits of the 
ordinary original Civil 
jurisdiction of the 
High Courts of Judi- 
cature. 



Extent of 
repeal. 



Section 1. 



Section 2. 



Sections I 
and 84, & 
Schedule 
A. 

Section 2. 



Sees. 2, 37, 
and the 
schedule. 

Section 15. 



Section 3. 



Section 2, 
from the 
beginning 
down t o 
& includ- 
ing the 
words 
" Provid- 
ed that" 
and from 
and i n- 
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SGEBDTJLE— (Continued.) 



Number and 
Year. 




XIII. 

1865. 



of 



XIY.ofl865. 



XV. of 1865. 



An Act to amend the 
procedure of Her Ma- 
jesty's High Courts of 
Ju(ficature in the exer- 
cise of their original 
Criminal jurisdiction, 
and to provide for the 
exercise of such juris- 
diction at places other 
than the Presidency 
Towns. 



An Act to define the 
jurisdiction of the 
Courts of Civil Judica- 
ture in the Central 
Provinces. 

An Act to define and 
amend the law relat- 
ing to Marriage and 
Divorce among the 
ParseeB. 



Extent of 
repeal. 



eluding 
the words 
"and all 
s u its" 
down t o 
the end of 
the 8 e c- 
tion. 

In Sec. 9, 
the words 
"from & 
after the 
date on 
which this 
Act shall 
come into 
ope r a - 
tion,"and, 
in S e c- 
tions 22, 
28, 24, & 
44, the 
words 
" From 
and after 
the com- 
m e nc e- 
ment o f 
•this Act" 
Sees. 45 & 
46. 
Section 24. 



In Section 
7, the 
words 
" who may 
be the Re- 
gistrar ap- 
pointed 
under Act 
XVI. of 
1864 (to 
providefor 
the regis- 
tration of 
a 8 8 u r ' 
ances.y* 
In Section 
53, the 
words 
"shall 
commence 
and take 
efiect on 
the 1st day 
ofSeptem- 
ber 1865, 
and" 



SCHEDULE— rConfinwei.; 



Number and 


Title. 


Extent of 


Year. 


repeal. 


XIX.ofl865. 


An Act to define the 


Section 8 24 




jurisdiction of the 


and 25. 




Courts of Judicature 






of the Punjab and its 






Dependencies. 




XX. of 1865. 


An Act to amend the 


Section 3 




law relating to Plead- 


and the 




ers and Mookhtars. 


first sche- 
dule. 


IV. of 1866. 


An Act to amend the 


Sections 




constitution of the 


45, 52. and 




Chief Court of Judica- 


54. 




ture in the Punjab and 






its Dependencies. 




V. of 1866. 


An Act to provide a 


In Section 




summary procedure 


2, the 




on Bills of Exchange 


words 




and to amend in cer- 


" from 




tain respects the Com- 


and after 




mercial Law of British 


the Ist 




India. 


dayofMay 
1866." 


X. of 1866. 


The Indian Companies* 


Sections 




Act. 


219, 220, 

221, and 

222, and 
the third 
schedule* 


XI. of 1866. 


An Act to repeal Act 
No. rV. of 1855 (for 
incorporating for a 
further period, and for 
giving further powers 
to the Assam Com- 
pany). 


The whole. 


XIV. of 1866. 


The Indian Post Office 


In Sec. 1, 




Act, 1866. 


the words 
"shall 
come into 
operation 
on the 
1st day 
of May 
1866, and^' 










Section 3. 


XX. of 1866. 


The Indian Registra- 


Sections 3 




tion Act, 1866. 


and 98 
from the 
beginning 
down t o 






and i n- 
cluding 
"notwith- 
standing," 
Sec. 102- 
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SCKEBVLE— (Continued,) 



Number and 
Year. 



XXII. 
1866. 



of 



XXVI. 

1866. 



of 



XXVII. 

1866. 



of 



Xn. of 1867. 



XVIII. 

1867. 



XXIV. 

1867. 



XXV. 

1867. 



of 



of 



of 



Title. 



An Act to extend the 
Indian Marriage Act, 
1865, to the Hydera- 
bad Assigned D i s- 
tricts and the Canton- 
ments of Secufidera- 
bad, Trimulgherry, 
and Arungabad. 



An Act to legalize the 
rules made by the 
Chief Commissioner of 
Oudh for the better 
determination of cer- 
tain claims of subordi- 
nate proprietors i n 
that Province. 

An Act to consolidate 
and amend the law 
relating to the con- 
veyance and transfer 
of property in British 
India vested in mort- 
gagees and trustees, 
in cases to which Eng- 
lish law is applicable. 

An Act to amend the 
law relating to the 
custody of prisoners 
within the local limits 
of the original juris- 
diction of Her Ma- 
jesty's High Courts of 
Judicature at Fort 
William in Bengal, 
and Madras and Bom- 
bay. 

An Act to define the 
jurisdiction of the 
Courts of Civil Judi- 
cature in the Jhansi 
Division. 

An Act to consolidate 
and amend the law 
relating to the office 
and duties of Admi- 
nistrator-General. 

An Act for the regula- 
tion of Printing 
Presses and N e w s- 
papers, for the pre- 
servation of copies of 
books printed m Bri- 
tish India, and for the 
registration of such 
books. 



Extent of 
repeal. 



In Sec. 1, 
the words 
"From 
and after 
the pass- 
i n g of 
this Act." 



Section 2. 



SCHEDVJjE— (Continued.) 



Number and 
Year. 



XXXIV. of 
1867. 



XXXV. 

1867. 



of 



III. of 1868. 



Section 1. 



Section 2 
and the 
schedule. 



Section 2. 



Section 2, 
and the 
schedule. 



Sections 2 
and 23. 



VIII.ofl868. 



XL of 1868. 



XIII.ofl86a 



XVI.ofl868. 



XV 11. 
1868. 



XVIII. 

1868. 



of 



of 



XIX.ofl868. 



XX. of 1868. 



Title. 



An Act to repeal Act 
No. XIX. of 1866 in 
the places to which the 
Madras Salt Excise 
Act, 1867, may be made 
applicable. 

An Act to provide tem- 
porary assistance to 
the Financial Commis- 
sioner of the Punjab. 

An Act to authorize the 
Local Government of 
the Punjab to invest 
any person with the 
powers of an Assistant 
Commissioner or T^h- 
sildar. 

An Act for repealing 
certain enactments 
which have ceased to 
be in force or have 
become unnecessary. 

An Act to exempt Tim- 
ber and Woods from 
Import Duty. 

An Act to exempt the 
King of Oudh from 
the jurisdiction of the 
Civil Courts, and for 
other purposes. 

An Act to consolidate 
and amend the law 
relating to Principal 
Sudr Ameens, Sudr 
Ameens, and Munsiffs 
in Bengal, and for other 
purposes. 

An Act to appoint a 
Commission to inquire 
into the failure of the 
Bank of Bombay. 

An Act for investing 
the Commissioner and 
Assistant Commis- 
sioner of the Neil- 
gherry Hills with the 
powers of a Court of 
small Causes. 

An Act to consolidate 
and amend the law 
relating to rent in 
Oudh. 

An Act to give validity 
to the levy of certain 
duties in Lucknow. 



Extent of 
repeal. 



The whole. 



The whole. 



Section 3. 



The whole. 



The whole. 



Section 1. 



Section 1 
and the 
schedule. 



The whole. 



Section 5. 



Section 2. 



The whole. 



Digitized by 



Google 



324 



THE REVENUE REGISTER. 



[October 15, 1870. 



SCEEBJJLE— (Continued.) 



Number and 
Year, 



XXIII. 
1868. 



of 



XXV. 

1868. 



of 



xxvin. of 

1868. 



II. of 1869. 

III. of 1869. 

V. of 1869. 

VI. of 1869. 
Vn. of 1869. 



Title. 



An Act to give validity 
to certain Abkarry 
Rules in British Bur- 
mah. 



Extent of 
repeal. 



An Act to define the 
jurisdiction of the 
Courts in Coorg. 

An Act to define and 
amend the law relat- 
ing to the tenancy of 
land in the Punjab. 

An Act for the appoint- 
ment of Justices of the 
Peace. 

An Act for. the main- 
tenance of the Rural 
Police in the North- 
Western Provinces. 

The Indian Articles of 
War. 



An Act to amend the 
law relating to the 
Emigration of Native 
Labourers. 

An Act to give validity 
to certain Rules relat- 
ing to Forests in Bri- 
tish Burmah. 



In the pre- 
amble, the 
words 
"and to 
indemnify 
allofficers, 
farmers, 
and other 
persons 
who have 
acted un- 
der them, 
or under 
any such 
rule? pre- 
viously 
published 
or enforc- 
ed under 
the same 
a u t h o - 
rity," 

and Sec- 
tion 2. 

Sec. 24. 



Section 4. 



Section 2 
and the 
schedule. 
Section 2. 



Part I., 
Clause 
(c), para- 
graphs 1, 
2, and 3. 
Sees. 10 
and 11. 



In tl e pre- 
amble, ihe 
words 
"and to 
indemnify 
theofficers 
and other 
persons 
who have 
acted un- 
derthem;" 
Section 2. 



SCWEBVLE— (Continued.) 



Number and 
Year. 



VIILofl869. 



XL of 1869. 



XIV.ofl869. 



XVIII. 

1869. 



of 



XX. of 1869. 



XXIL 
1869. 



of 



xxrv. 

1869. 



of 



VILofl870. 



Title. 



Extent of 
repeal. 



An Act further toamend 
the Code of Criminal 
Procedure. 

An Act to make better 
provision for the col- 
lection of Land Cus- 
toms on certain foreign 
frontiers of the Presi- 
dencies of Fort St. 
Greorge and Bombay. 

An Act to consolidate 
and amend the law re- 
lating to the District 
and Subordinate Civil 
Courts in the Presi- 
dency of Bombay. 

An Act for imposing 
Stamp Duties on cer- 
tain Instruments. 

An Act to provide for 
the good order and 
discipline of Volunteer 
Corps, and to invest 
them with certain 
powers. 

An Act to'remove the 
Garo Hills from the 
jurisdiction of the tri- 
bunals established un- 
der the General Regu- 
lations and Acts, and 
for other purposes. 

An Act to enhance the 

?rice of Salt in the 
•residency of Fort St. 
George and the duty 
on Salt in the Pre- 
sidency of Bombay. 

T he Court Fees' Act. 



Section 2, 
paragraph 

Section 2. 



Section 2 
and the 
schedule. 



Sec. 2 and 
the third 
schedule. 

Section 3. 



Sections 2 
and 3. 



Section 1. 



Sec. 2 and 
the third 
schedule. 



(Signed) WHITLEY STOKES, 

Secy, to tlie Council of the (xOvr,'OenL 
for making Laws and Regulations. 

Re-published by order of His Excellency the 
Governor in CounciL 

(Signed) R. S. ELLIS, 

Chief Secretary. 
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THE QUIT-RENT SYSTEM OF THE 
TOWN OF MADRAS. 



We should like to know how many of the 
well-informed denizens of this well-informed 
city are aware on what system, or rather 
want of system, the quit-rent of the town of 
Madras is levied. Our attention has been 
seriously drawn to this question by being 
told of the unhappy fate which overtook the 
bfi&cer who was immediately in charge of 
the Quit-rent Department, who fell a victim 
— ^not to his want of capacity to control- 
not to his love of greed, or other moral tur- 
pitude — ^but simply to the curse of mamooly 
to the bondage of a sort of shopman arrange- 
ment, which appears to have been handed 
down from one official to another, since the 
township of Madras passed from the hands 
of the Nawabs of the Carnatic to the first 
merchant factors and agents, who settled 
themselves here as the representatives of 
the East India Trading Company. It was 
in vain he protested against the system, as 
not calculated to afford that check which 
alone would be sufficient to safeguard the 
public monies collected from day to day 
by the actual tax-gatherers. He assert- 
ed, and with truth, that the onerous duties 
more immediately connected with his re- 
sponsible position, in a city comprising a 
large European population, were too many 



and too engrossing to permit of his indi- 
vidually going over each item of money 
realized and remaining to be accounted for. 
His protest was unheeded, and a system, 
which was good enough for our grandfathers, 
was allowed to linger on even in the days 
when we — the grandchildren — ^have attained 
the full strength of our manhood, and are 
able to grapple with new systems for our- 
selves. At last, a very serious defalcation 
was discovered by this very officer himself, 
for which he was rewarded by the immacu- 
late Board of Revenue with ignominious 
dismissal from the public service, an unhappy 
fate from which he has been partially rescued 
by the more thoughtful members of Govern- 
ment, who, on a consideration of the merits 
of his case, have restored him to the service, 
but in another, less responsible, and less paid 
appointment. The land revenue of the town 
and environs of the city, constituting the 
present- Collectorate of Madras, appears to 
have been collected, and is still collected, 
by a polite invitation to landholders to pay 
their rents, this invitation being sent out in 
the shape of a bill — ^Dr. so and so. Or. so 
and so — placed in the hands of an ordinary 
bill collector, who dances attendance on 
each debtor from day to day according to 
the extent of the latter's amiability and his 
exact measure of personal convenience. 
The collections are paid into the cutc&erry 
treasury by the several bill collectors, who 
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merely hand in a memorandum of the 
amount realized and the number of bills 
remaining in their hands unrealized. All 
that the overburdened officer in charge of 
the Quit-rent Department could do was to 
note, in a sort of slipshod manner, the 
amount collected by each bill collector, and 
the number of bills remaining uncollected 
that day in his hands. When it is borne in 
mind that these bills represent petty frac- 
tional sums ranging from a few annas 
upwards, it may be easily conceived that it 
must require a very strong staff of account- 
ants to apply the proper checks and to guard 
against embezzlement. As it happened, 
there were about half a dozen bill collectors 
on very small salaries under the orders of 
a goomastah, or clerk, very little better paid 
than themselves. As a staff of this kind 
could not check itself, and the head of the 
department could do no more than perfunc- 
torily ascertain the number of bills in each 
man's hands, without inquiring into tiie 
particulars of each bill, it follows that a 
very enormous amount of temptation was 
placed in the hands of these men. Con- 
sidering their social position and the 
temptation to which they were thus 
exposed, they would have been more 
than human if they did not largely avail 
themselves of the opportunities thrown in 
their way; and, to escape what little 
danger of detection the system of the 
cutcherry intei'posed, they borrowed from 
one another the requisite number of bills 
for which each man was accountable. Years 
of embezzlement and peculation must have 
gone on before the day of reckoning arrived. 
By a turn of good luck, as far as the 
Government was concerned, the head of the 
Quit-rent Department pounced down upon 
his myrmidons, detected them in their 
system of plunder, and, in bringiug them 
to justice fox^ their misdeeds, worked him- 
self out of his own appointment and pros- 
pects._The evil of all this was to be traced 



to the inherent defect in the system itself. 
Why should the Government issue bills for 
the collection of its revenue ? Is it a 
tradesman dunning its customers ? Is 
there any rule compelling the officers of the 
State within the municipal limits of the 
town of Madras, any more than in any other 
part of the Presidency, to present bills for 
the purpose of collecting the land revenue 
due for each year ? Wo know of no such 
rule, and we can only conjecture that the 
system had its rise from the circumstance 
that when Madras was built the merchant 
grantees were not in the position of a 
Government feeling itself entitled to call 
upon its lieges to come in and pay their 
taxes under certain pains and penalties. 
With the instincts of commercial men they 
issued bills to settlers within their limits 
for the quit-rent leviable on the land taken 
up and occupied. It might be, too, that 
many European gentlemen of rank and 
influence took up land in the infant settle- 
ment; they could not be peremptorily 
called on to pay in their taxes like ordinary 
ryots in a ryotwari district; and so a 
polite system of presenting bills all round 
obtained. The collectors of land revenue 
in the town of Madras are thus in exactly 
the same position as the bill collectors of ^ 
any large or petty shop in Popham's Broad- 
way or on the Mount Road. They actually 
dance attendance on the Staters debtors 
with their receipted bills in their hands, and 
are in many instances turned from the door 
with the questionably polite message <rf 
'^ Come another day.'' Sometimes it is 
John Brown gathering up facts for his next 
report — ^^Oh I am too busy,'' he says, "1^ 
the quit-rent man call another day.*' At 
another time the dismissal is rather sharp 
work, for General Bounce is not quite in % 
convenient humour, and he sets his buD dofjf 
on the messenger of Government, who 
betakes himself to his heels with an alaortty 
scarce befitting his dignity as a respoor 
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Bible officer of the State. Independently 
of the facilities to embezzlement that col- 
lection of the quit-rent by bill collectors 
amply a£fords^ the undignified attitude the 
State assumes in sending out its officers in 
the shape of petty retail bill collectors, who 
are turned from the debtor's door and told 
to call another day, or are exposed to other 
still g reater annoyances, is of itself sufficiently 
grave to put an end to the system at once. 
The quit-rent of the Collectorate of Madras 
is absolutely the land revenue of the town 
and its environs, and should be collected 
into the Government Treasury in the same 
manner that the rent of the ryot is got in 
all over the Presidency; in other words, 
landholders in Madras should be called 
upon to send in or pay their rents into the 
cutcherry and take their receipts for the 
same. Not only will this simple and effec- 
tive system put an end to embezzlement ; 
but it will ensure a speedier realization of 
the Government revenue, and enable its 
officers to turn their attention to more 
important work than watching and checking 
peccant bill collectors. We have no doubt 
that the present able Deputy Collector, imme- 
diately in charge of the Collectorate of Mad- 
ras, will prominently bring the matter to the 
notice of the authorities; and it is to be 
hoped that those charged with the protection 
of the public revenues will not be slow to 
acoept and act upon his advice. They can 
have no hesitation in doing so, because 
Act VI of 1867 has been expressly enacted 
to secure the land revenue of Madras, by 
providing for its collection in as summary 
a manner as in other parts of the Presi- 
dency; it being declared that the land 
revenue has priority over all claims upon the 
land ; that the land itself is the security for 
the revenue assessed thereon ; and that it is 
liaible to be sold for the discharge of arrears. 
We would propose that^ in the spirit of this 
enactment, aNotification should be published, 
giving sufficient time however^ announcing 



that the exiting practice of presenting 
bills for quit-rent due by landholders is to 
cease from a certain date, and that in lieu 
thereof landholders will have to send in 
their rents before the close of the fusly, 
or Revenue year, for which they are due, 
on pain of being proceeded against under 
the provisions of Act VI of 1867. Opportu- 
nity should also be taken to warn defaulters 
that arrears will bear interest at six per cent, 
and that they will be saddled with all charges 
of collection. 

While efficient means such as these appear 
to us to be proper for realizing the public 
revenue, consistently with the dignity of 
the State and its officers and the safety 
of the revenue itself, we are emphatically 
opposed to the principle on which the quit- 
rent is assessed; and it is here that the 
general ignorance of the citizens as to the 
nature of the tax which they are called 
upon to pay is most striking. We believe 
that we are safe in asserting that not ten 
of the rate-payers of the town of Madras 
know that, in paying quit-rent to the 
Government, they are not paying a tax 
on the land occupied by them, but are 
actually contributing a species of income 
tax calculated on the value, not of the 
land, but of the building upon the land. 
It is true that this objectionable assessment 
prevails in the town of Madras only, and not 
in the suburbs ; but why should landholders 
within the town be more heavil v taxed than 
anywhere else ? The practice now is to value 
the building and ground, probably with the 
view of ascertaining what rental the premises 
are producing, or are capable of producing, 
and then levy quit-rent accordingly. Thus the 
quit-rent departs from its character of quit- 
rent, and assumes the nature of a real income 
tax, namely, an impost upon profits. Is it not 
most unjust on the part of Government to 
levy a tax on the footing of r^it for the 
bare ground token up, and, under cover of 
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it, to call upon the holder to pay a percent- 
age of his profits ? And this species of 
income tax is paid three times by the 
Unhappy landholder in Madras upon the 
self-same income — once to the Government 
in the shape of Imperial income tax ; once 
to the Municipality in the shape of assess- 
ment ; and once again to the Government 
under the guise of a quit-rent. Upon what 
principle can this system, or want of system, 
be defended? It may be worthy of a 
Mahomedan Government, but is certainly 
not consistent with the character of English 
rule, where, at all events, we expect equality 
of action, even if the burdens are heavy, in 
consequence of the pressure of the times. 
This unjust collection must at once be 
abandoned. There is no other law to 
support it but the too long inexorable, but 
happily now eflKte, excuse of established 
custom. There are other inequalities in the 
land-tax of Madras which require atten- 
tion : for instance, we cannot see why 
one piece of land in the suburbs of Madras 
should pay quit-rent according to a parti- 
cular scale, while the very neighbouring 
plot is assessed on quite another standard. 
We feel that these subjects of amendment 
will not escape the sharp eyes of the present 
Deputy Collector; but they need to be 
mentioned, not only to stir up the energies 
of even an active minded officer, but to 
gain for him the support of those in 
authority who have to pronounce upon his 
proposals. • 



CORRESPONDENCE. 



To the Editor of the Madras Eevenvs Register. 
D£AB Sib, 

With reference to the letter of the Purghy 
Advocate, which appeared in your last issue, I 
do Dot think that there shoold be any shadow 
of doubt on tKe question raised by him, as the 
law on the subject is very cleai*. It is distinctly 
laid down in Act No. 11 of 1864 (hat all lands 



brought to sale on account of arrears <^ revenue 
shall be sold free of all incumbrances. All 
other sales of property, of whatever kind, in 
execution of a decree or other process of Court, 
are strictly in the nature of private transfers ; 
they are not in the nature of public sales for 
revenue. They convey to the purchaser nothing 
beyond that which belonged, up to the moment 
of sale, to the person whose interests are sold, 
and they confer no right or privilege which was 
not vested in that person. They give no war- 
ranty of title, and they only place the purchaser 
in the same position, with respect to the thing 
sold, in which they found the defendant. 

I am, Sir, 
Your obedient servant, 

AtPLEADEE* 



N^BRAINDAVERKEBRY, 
BeLLABY DiSTBlCT, 

20th October 1870. 



'1 



To the Editor of the Madras Revenue Register, 

Deab Sib, 

Adverting to the letter of your Tinnftvelly 
Inqwkrer which appeared in your last issue, I beg 
to observe that the rule for construing new laws, 
differing wholly or partially fix)m former laws, 
is so subtle as to require great attention. If any 
Legislative Act should be enacted differing fit>m 
a former Regulation, either wholly or partially, 
the new Act is to be considered as a virtual rep^ 
of the old one, as far as it may differ from the 
latter, provided the new Act be couched in the 
negative terms, or by its matter necessarily 
imply a negative; I consequently think the 
valuation of the lands in question must be 
governed by Note (a), Article 11, Schedule B, 
Act XXYI of 1867, that is, eight times the 
revenue due thereon to Government, the revenue 
payable thereon being unsettled or temporary. 
This opinion renders an answer to the second 
question unnecessary. As to the third question, 
namely, what is the force and legal meaning of 
the phrase, " Unless, and unlil, the oontranf 
shall be proved," in the note (a) in Schedule B, 
Act XXVI of 1867, I take the meaning of it 
to be simply this — ^in suits under Act xx vi of 
1867, for immoveable property paying revenue 
to Government where the settlement is tempo- 
rary* eight times the revenue so payable, and, 
where the settlement is permanent, ten times 
the revenue so payable; and, in a suit for 
immoveable property not paying revenue to 
Government, twenty times the annual net profits 
of such property shall be taken to be the 
market value, unless the contrary be proved bj 
any party to the suit, or by the investigation mad» 
by the Court of its own motion. In such cases 
the Court is either to refund the excess stamp 
duty paid, or require plaintiff to pay so mivm. 
additional in stamps as would have been payabb 
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had the said market value or net profits been 
correctly estimated. In order to ascertain the 
market value, or correct amount of the GK)vem- 
ment revenue, or the annual net profits of any 
such property as is described in note (a) under 
that Aot^ the Court could either, of its own 
motion, or on the application of any party to 
the suit, issue a commission to anv proper person 
directing him to make such local or other 
investigation as may be necessary and report 
thereon to the Court. If, in the result of any 
such investigation, the Court should find that 
the market value or net profits had been erro- 
neously estimated for the purpose of computing 
the stinp duty, the Court should either (as the 
case may be) refund the excess paid as such 
duty, or require the plaintiff to pay so much 
additional stamp duty as would have been pay- 
able had the said market value or net profits been 
correctly estimated, and, in such a case, the suit 
should be stayed until the additional duty be paid. 
The intention of the legislature is to be gathered 
from a consideration of the whole statute. As 
Lord Coke expresses it, " No one can rightly 
understand a part until he has again and again 
read through the whole." The maxim of the 
law ex antecedentihus et consequentibua fit optima 
interpreiaUOy may as well be consulted. I 
cannot conceive how the phrase can convey the 
meaning put on it by the defendant, for the express 
mention of one thing implies the exclusion of 
another. With reference to the fourth ques- 
tion, I must say there is no clear provision as to 
how the Court should act; but, nevertheless, 
I think the insufficient stamp duties pay- 
able in suits filed, when Act XXVI of 1867 
was in force, should be levied according 
to the provisions of the new Court Fees' Act, 
under tiie authority vested in the Court by Sec- 
tion 12. I am decidedly of opinion that they 
could not be levied under Act XXVI of 1867, 
as it had been repealed when the suits came on 
for hearing and valuation was disputed. In such 
cases. Clause 1, Section 12, of the Court Fees* 
Act caax be brought into play. It provides 
that every question relating to valuation for 
the purpose of determining the amount of any 
fee, clutfgeable under Chapter UI, on a plaint or 
memoramlum of appeal, shall be decided by the 
Court in which sudbi plaint or memorandum, as 
the case may be, is filed, and such decision shall 
be final as between the parties to the suit. Now 
as to the last and fifth question. I understand 
from the statement of Iiiqtmer that the suit was 
instituted to recover possession of fifty palmyra 
trees paying to Government annually Rupees 40. 
Immoveable property includes land and things 
attached to the earth, or permanently fastened 
to anything which is attached to the earth. 
So palmyra trees are immoveable property 
paying revenue to Qovemment ; and, therefore, 
ttiey diould be valued under ihe provisions of 
CUmse 5, Section 7 of the Court Fees' Act, for 
the law Always iuteuds what k agreeal^le to 



reason. A question may arise whether the trees, 
together with the land on which they stand, 
could not be taken to be a garden and valued 
accordingly. I emphatically say no, because 
garden means a piece of ground appropriated 
to the cultivation of herbs or plants, fruits and 
flowers, and nothing more. 

|I am, Sir, 

Tour obedient servant, 

An Advocate. 



Narraindaverkebrt, 
Bellary District, 
20th October 1870 

It is a qaestion whether, nnder the new Act, Courta 
are likely to refund excess duty paid in.— Ed. R, B, 



^ ) 



HIGH COURT— MADRAS. 



Scotland, C. J., and Innes, J. 

Eight to water — User — Evidence of tenants as 
against interest of landlords. 

A sued Bfor damages for loss of crop in conse- 
quence of B*s obstructing a channel supplying 
A' 8 tank. B denied the existence of a channel^ 
hut admitted a mere botmdary ridge, the repair- 
iug of a breach in which would flood his land — 

Held that A^s evidence was not sufficient to 
establish long user, inasmuch as the only relia- 
hie evidejice on his side was that given by the 
tenants of the defendant in a former suit, which 
evidence, containing admissions affecting their 
landlord's rights, could not be used against him, 

B. A. 92 of 1869. 

V. Venkatanarayana Reddy v. C. Yencata Reddy 
and nine others.. 

The plaintiff in this case claimed the estimated 
cost of restoring the channels and the value of 
the produce he alleged he had lost, as his tank 
had not received its ordinarv supply of water 
in consequence of the defendants having 
breached one channel and obliterated another. 
The damages were laid at Rupees 1,584. Hie 
plaint set forth that the tank waa what was 
termed in the Revenue Department " a ruined 
tank," and, therefore, liable to be given to any 
ryot who durkasted for it at the dry rate of the 
ayacut under it. The plaintiff offered to take 
it, and was granted it by the Collector in 1853, 
ever since which it has been his property. At 
the time plaintiff received it, there was a 
channel which fed it ; but defendants cut it on 
the Ist October I860, in order to force him to 
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give np the ayacnt under the tank, so that 
defendants might get possession of it them- 
selves. On hearing what had been done, plain- 
tiff complained to the local Sub-Magistrate, 
when an inquiry was made, and defendants 
admitted that they had breached the bund of 
the channel to preserve their lands in the 
vicinity from being inundated; notwithstanding 
this inquiiy, and the admission of the defend- 
ants, plaintiff got no redress, and, owing to the 
breach in the bund, the water which ought to 
feed his tank passed into the river Mudigondi, 
and, plaintiff's tank not receiving its usual 
supply of water, he incurred a serious loss. The 
defendants pleaded that plaintiff's claim for loss 
of produce from Pusly 1270 to 1276 not having 
been made within a year from the date of the 
respective losses, was barred under Clause 2, 
Section 1, Act XIV of 1859. They also con- 
tended that plaintiff's complaint to the Sub- 
Magistrate in 1860 was met by them by petition 
to tiie Joint Magistrate ; that the Joint Mag^ 
trate directed the Ongole Sub-Magistrate to 
take care that the channel, the subject of plain- 
tiff's complaint, did not damage ihe Addunhivari 
maniyem by flooding it; that the Sub-Magis- 
trate inspected the spot^ and reported that the 
channel did not feed plaintiff's tank ; also that 
when, in January 1864, plaintiff complained 
about defendants ploughing up their other chan- 
nel, the punchayet appointed to investigate the 
matter came to the conclusion that there never 
had been channels on the two spots, and that, if 
a gap in the ridge of earth, which plaintiff 
designated as the bund of a channel, were filled 
up and the continuity of the ridge restored, the 
AddunJcivari field would be flooded by the accu- 
mulation of drainage behind the ridge. The 
ridge, defendants asserted, was a mere boundary 
between the Addumhivari and the neighbouring 
maniyems ; and, the Tahsildar agreeing in this 
view, a report was made to the Sub- Collector, 
who issued an order dismissing plaintiff's com- 
plaint. Hence the defendants contended, in 
point of fiftct, the two channels spoken of by 
plaintiff never had any existence, and, as he had 
never sustained any loss by the acts of defend- 
ants, the plaintiff had no ground of action. 
Mr. Cockerell, the Civil Judge, (before the case 
came in appeal), on consideration of the evidence, 
dismissed plaintiff's suit, inasmuch as it was to 
be expected from the wording of the rules, under 
which the tank was taken up by the plaintiff, 
that the tank was dependent on the rainfall; 
that there being no channels mentioned in the 
public accounts in connection with the tank 
tallied with the inference supfgested by the rules; 
that) if there had been regvSar supply-channels, 
the fact would have been dear when plaintiff 
first complained against defendants in 1860, or, 
at all eventfi^ would not have been concealed 
from the punchayet when that body inquired 
into the matter in 1864 ; and it would not haYe 



failed to be recognized by the Revenue Settle- 
ment Department when the demarcation and 
settlement of the locality was made. The Civil 
Judge was further of opinion that the balance 
of evidence in the suit seemed to show the 
alleged breached bund on the AddunJcivari 
maniyem was not a bund, but a mere boun- 
dary ridge separating the AddunJcivari troni 
the neighbouring maniyem ; that the so-called 
Sircar accounts produced by plaintiff had no 
mark of authenticity about diem; that the 
motive for the suit was the long standing and 
admitted animosity between plaintiff and 
defendants 8 and 9, the persons against whom 
the suit was directed, though they were not 
at first included. On all these grounds Mr. 
Cockerell considered that the plaintiff's tank 
was a mere natural depression in the £ace of the 
country, ridged in by a bund to collect the 
drainage flowing from the neighbouring land 
into the depression, and that there were not^ 
and never had been, supplying channels to it. 
From this decision tbe plaintiff appealed to the 
High Court. Bungiah Naidu for appellants; 
Pi^tihasarathy Iyengar for respondents. 

The High Court delivered the following 
Judgment ;— 1«< AprU 1870. 

We are of opinion that no ground has been 
shown for interfering with the decree of the 
Court below. In order to succeed, it was neces- 
sary for the plaintiff to establish the existence 
of well-defined channels and a user of the water 
flowing through such channels to the tank for a 
long period of time, and it appears to us that 
the evidence is insufficient to prove eitiier point. 
The only oral evidence on which any safe relianoe 
could have been placed are the admissions in 
the deposition made in a former proceeding by 
some of the defendants, who are tenants of ihs 
adjoining lands, and the fieU^her of the first 
defendant ; but the claim in the suit affects the 
proprietary interest of the ninth and tent& 
defendants in the adjoining lands, and the 
admission of their tenants are not evidence 
against them. As respects the testimony of the 
witnesses who spoke to the long existence of 
the channels, we think it is more than out- 
weighed by the evidence of the witaiesses who 
formed the punchayet deputed by ihe Tahsildar 
to examine the spot and report as to the exist- 
ence of the alleged channels and the breach of 
the embankment. There is every reason to 
credit their statements, and thev distinctly nega* 
tive the case of the plaintiff The absence of any 
mention in ihe public acooxmts of the existence of 
the alleged supply-channels to the south is ooii* 
firmatory of these statements, and the aooounta 
produced with reference to the other ohannid 
cannot certainly be used for the purpose of 
throwing discredit upon ibe^ testimony. Upon 
the whole, we think the right conclusio& haa 
been come to, and the decree appealed from 
mxLstf theref ore^ be afiSnaed with ooks. 
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Scotland, C. J., and Ejndbesley, J. 
Carnaiic property — Act XXX of 1858 — Kudiva- 
rum rujht, 

si A purchased certain land from the Receiver of 
the property belonging to the late Nawah of the 
Carnatic at an outright sale ; but, on entering 
into possession and attempting to cultivate, he 
was opposed by X, Y, and Z, who claimed the 
kadivarum right of the soil, and contended 
that all that A was entitled to was to receive 
the melvarum — 
Held that, under Act XXX of 1858, the Receiver 
had duly sold to A the interest that the Nawab 
had in the property ; but that, from tohat 
appeared in emdence, Hie right and title sold to 
A was subject to some continuing right of 
tenancy in the defendant, and that, therefore, A 
could not eject them. O^ 

JK. A. 128 of 1869. 

Balu Moodelly v, Ramasawmy Kothan 
and eight others. 

This action was brought for the recovery of 
certain nunjah land in the village of Thiruthan- 
doni, valued at Rupees 5,090, also for the 
sum of Rupees 310, alleged to have been spent 
in the cultivation of these lands together with 
subsequent mesne profits. It appeared that 
these lands were formerly the property of His 
Highness the Nawab of the Carnatic ; that, in 
November 1866, they were sold by Mr. James 
Richardson, as the agent of the Receiver of the 
Carnatic property (appointed under Act XXX 
of 1858), to Ghulam Sherif Sahib for Rupees 
5,000 ; that in December Ghulam Sherif was 
put into possession of the property by Khan 
Sahib, the Nawab's agent, and was duly 
furnished with a sale certificate signed by the 
Receiver ; that the sale certificate comprised lot 
No. 4 of the Carnatic property, and that all the 
rights and interests held therein were, by the 
said certificate, conveyed to Ghulam Sherif. In 
May 1867 plaintiff purchased this property from 
CHialam Sherif Sahib for the same sum under 
a registered deed of sale, and had entered into 
possession ; he cultivated some portion of the 
land, but was prevented by the defendants from 
cultivating the remainder. The defendants 
complained to the Head Assistant Magistrate, 
wko referred plaintiff to a civil action ; hence 
tills suit for the recovery of the lands. Defend- 
«nte answered that all the interest either the 
Nawab or Ghulam Sherif had in the lands was 
tiittt of mMvarvmdar ; that the defendants were 
the proprietors of the kudivarum right, and had 
pow^ ^ sell or transfer the same i that plain- 



tiff's claim was barred by the Statute of Limi- 
tations ; that they, defendants, were protected by 
Act XXX of 1858 and by paragraph 5 of the 
rules of sale published by the Receiver. 
Mr. Cadell, the Civil Judge of Triehinopoly, was 
of opinion that the point at issue was simply 
. whether the possession of the lands was sold 
outright by the Receiver of the Carnatic pro- 
perty, and, again, to the plaintiff; or whether, 
what was sold by the Receiver, was merely the 
right to the melvarum, or landlord's share, on 
the lands. Under Section 6, Act XXX of 1858, 
it was clearly laid down that the Receiver was 
fully empowered to sell the lands belonging to 
the estate of the late Nawab, and to execute a 
conveyance thereof to the purchaser of the 
property. From the sale notices it appeared 
clear that what was sold in this case was the 
entire right to the possession of the lands ; this 
was understood at the time of the sale, and was 
shown, both by the conveyance executed by the 
Receiver and also by a letter from the agent of 
the Receiver, two or three weeks after the sale, 
in which the agent of the Nawab is requested 
to put the purchaser in possession of the pro- 
perty sold. Further, it did not appear from the 
evidence that any objection was made to the sale 
and disposal of the lands in 1861 or 1866, and, if 
the defendants had the right of cultivation and 
occupation of the lands, it was impossible to 
believe that they would have been silent on both 
occasions. Again, it was not probable that, if tho 
melvarum right were all that was sold, the lands 
could have fetched the price they did ; Mr. Cadell, 
therefore, thought there was nothing in the 
documentary evidence to show that the sale of 
the Thiruthandoni lands was not outright and 
free from any right of occupancy whatsoever. 
The oral evidence on the side of the defendants 
also seemed to Mr. Cadell too utterly vague and 
unsatisfactory to rebut the evidence on behalf of 
plaintiff. The defendants appealed to the High 
Court. Miller for the appelhuits ; Sloan for the 
respondents. 

The High Court delivered the following 
Judgment ;— 23r(i May 1870. 

Tho question in this case is whether the 
plamtiff acquired a right, as landlord, to the pro- 
perty in question, and, as such landlord, had a 
right to eject the defendants. 

It is quite clear that, under the sale made by 
the Receiver under Act XXX of 1858, the plain- 
tiff acquired the right which His Highness the 
Nawab of the Carnatic had as against these 
defendants. And the evidence brought forward 
by the plaintiff to show what that right was 
merely proves what the defendants admit, that 
the defendants and their ancestors for many 
years have been in continued occupation of tho 
land, paying to Hi^^ Highness' agent half the 
annual produce as melvarum. 

From this evidence it appears to us that the 
only inference that can reasonably be drawn is 
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that the right and title sold to the plaintiff was 
subject to some continuing right of tenancy in 
the defendants. And there is nothing to show 
that, at the time of the institution of this suit, 
the plaintiffs had lawfully determined that 
tenancy, nor that the tenancy had then expired. 
It follows that the right to eject the defendants 
had not been established. Therefore, without 
saying, upon the evidence now before the Court, 
that the defendants possess a permanent right 
of tenancy, we think that the plaintiff has failed 
to establish his right to dispossess the defendants. 
The decree of the lower Court must be reversed, 
and the original suit dismissed with costs 
throughout. 



Scotland, C. J., and Holloway, J. 
Vendee — Shrotriem — Bights of hudikaniaichu 
dars. 

Where the vendee of certam shrotriem land sought 
to eject the tenants and convpel them to remove 
their houses, treating them as mere tenants-at- 
willf and it was contended by the laitei' tliat the 
former had no right to do this, as they were the 
hudikaniatchidars of the village, and all that 
the vendee was entitled to was the right of his 
vendor, the former mirassidar, namely, the 
right to melva^nim — 

Held that the very deed of sale transferring 
the shrotriem to 'plaintiff showed that all that 
was alienated was a right to the melvarum, and 
that it recognized the coincident existence of 
Jcudihaniatchidars and tenants, who could not 
he treated as tenants-aUwilh 

8. A. 557 of 1869. 

Sultan Moideen alias Mahomed Rowten v, Mut- 
tappudaiyan and twenty-eight others. 

Plaintiff sued, in the Court of the Principal 
Sudr Ameen of Tanjore, to recover possession, 
from the defendants, of certain lands in the 
village of Viraragavapuram, together with the 
trees standing thereon, in virtue of a^ill of sale 
executed to him by one Pitchu Gurukul and 
another in 1863 for Rupees 2,000. He alleged 
that the defendants in possession of the lands 
were merely tenants-at-will, and sought to 
compel them to remove certain dwelling-houses 
erected by them in the village, and to recover 
value of past produce from them to the value of 
Rupees 1,719-8-0. The defendants contended 
that the claija put forward by plaintiff was 
greatly exaggerated ; that they were, by transfer 
from Rama Taven and others, the hudikaniat- 
chidars of the village ; that, as such, they had 
continued many years in undisturbed possession 



and enjoyment of the lands, merely paying the 
annual m^l varum to 'the mirassidar, Pitchu 
Gurukul. Further, that Pitchu Gurukul had in 
1838 executed to them a cowle, which had ever 
since been in force, by which the kttdikaniatchi' 
dars were bound to pay m^lvarum in cash at 
certain specified rates for nunjah and punjah 
lands; that they had paid these rates regu- 
larly, and without default, for thirty years, 
and were ready and willing to continue to 
pay the same to the m^lvaromdar, whoever 
he might be. The late m^lvarumdar simply 
transferred by sale to plaintiff the right he 
had to the m^lvarum, and such sale did 
not authorize plaintiff smnmarily to oust them, 
because they objected to his unjust demand of 
an enhanced m^lvarum to be paid in grain. 
The plaintiff had taken the place of Pitchu 
Gnrukul, and was only entitled to the same rate 
of m^lvarum. The Principal Sudr Ameen found 
that the sale deed A waa a genuine document ; 
that under it plaintiff was entitled to the, same 
rights and privileges that Pitchu Gurukul 
had enjoyed ; that the queption as to what rate 
of melvarum could be claimed by plaintiff should 
be decided by a Revenue Court under Act VIH 
of 1865 with special reference to Special Appeal 
504 of 1861 ; but the Principal Sudr Ameen 
made no order as to whether the varum was 
payable in cash as heretofore, or in grain as 
claimed by plaintiff, and whether any past pro- 
duce was due. Against this decree plaintiff' 
appealed to the Civil Court, contending that 
defendants were merely his tenants-at-will, and 
he had a right to oust them when he pleased ; 
that their cowle, on which they relied, granted 
them by Pitchu Gurukul, had been invalidated 
by the interpolation of the words " in per- 
petuity** in the final clause ; and the Principal 
Sudr Ameen had erred in placing reh'ance on 
what was a forged document. The Civil Judge, 
Mr. Whiteside, was clearly of opinion that the 
plaintiff had by his purchase merely acquired 
the rights formerly held by Pitchu Gurukul; 
that those rights did not include the power 
of capriciously ousting defendants, nor of alter- 
ing their rent according to any fancy of his own ; 
that it was unjust to hold all the twenty-nine 
defendants responsible for the fraudulent inter- 
polation of the words "m perpetuity*^ whick 
had been done in 1866 by two or three indivi- 
duals, who had been punished by the Sessions 
Court for the fraud they had committed ; but it 
was not proved, nor ever alleged, that the pre- 
sent twenty-nine defendants had any cognizance 
of that fraud. If plaintiff conceived that lie 
was entitled to a different or higher rent than 
that defendants had hitherto paid, he must 
follow the course prescribed for him by Act VJLii 
of 1865, and, in the event of their reftising to 
comply with his demands, it was for him to 
prove, in the usual manner, bfefore a duly connfci* 
tuted Revenue Court, that his demands were 
just and fiair. From this decision the plainiaff 
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appealed to the High Court. Craig for appellant ; 
Miller for respondents. 

The High Court delivered the following 

Jiidginent : — 20ih June 1870. 

In this case the special appellant's contention 
is that he is entitled to eject the defendants as 
his mere tenants-at-will. Special appellant is 
the vendee of Pitchu Gumkul, who possessed 
shrotriem in the village. Bj the very document 
executed by Pitchu Gurukid it is manifest that 
he alienated his right to the melvarum, and that 
document recognizes the coincident existence of 
hidimirassidars and tenants. So far from its 
appearing upon the evidence that the plaintiflF is 
entitled to eject the defendants at his pleasure, 
it rather appears that all which Pitchu Gurukul 
reserved to himself was the portion of the 
m61 varum apportioned upon particular lands to 
be paid according to the agreement by the 
defendants. On the findings in this case and 
on the construction of the document, there 
exists no reason whatever for finding the plain- 
tiflTs right to eject. 

This special appeal will, therefore, be dismissed 
with costs. 



HIGH COURT— CALCUTTA. 



Couch, Sir R., Kty C. J., and BIemp, J. 

MuUick Kurim Baksh (defendant) v. Harrihar 
Mftpdar and another (plaintifis).* 

User, rujfht of— Enjoyment, period of, sufficient to 

create a right of U8ei\ 
' There is no rule of laio that a ceiiain 'period of 
' enjoyment is required to establish tlie right of user. 

This was a suit for the declaration of right to 
the use of the water of a certain daur, or water- 
course, for irrigating the plaintiffs* land, and for 
the removal of an obstruction put upon it by the 
defendant. The defendant stated that he had not 
obstructed the watercourse, and that the plaintiffs 
had no right to the water for the purpose of irrigat- 
ing their land. 

The Munsiff held that the plaintiffs had a right 
to irrigate their land from the watercourse in 
dispute, and that the defendant had interfered with 
the same by having placed a bund over the course. 
He accordingly passed a decree in favour of the 
I>laintiffs, with a declaration that the parties, plain- 
tiffs and defendant, should make an alternate use 
of the water of the channel. 

On appeal the Subordinate Judge confirmed the 
judgment of the Munsiff, holding that the evidence 
in the case proved that for a long time the lands of 
the pliiintiSH had been irrigated with the water of 
the channel in dispute, but declared that the word 
" alternfite" in the decree of the Munsiff meant 

* Special Appeal, No. 2,806, of 1869, from a decroo of 
the Officiating Subordinate Ju^ge of Bhaugulporo, dated 
the 18th June 1869, affirming a decree of the Munsiflf 
of that district, dated the 3rd March 1869. 



that the defendant should use the water, and then, 
after him, the plaintiffs. 

The defendant appealed to the High Court. 

Mr. Gregory (Munshi Mahomc.: Yousaf with him) 
for the appellant. 

Baboo Eamesh Cliandra Miiter for the res- 
pondent. 

The judgment of the Court was delivered by 
Couch, C. J.— The Court has found in this case 
that there had been an enjoyment for a long time, 
and, consequently, that the plaintiff had estab- 
lished his right to the use of the water. Now, I 
think we must understand the expression " for a 
long time" as such a length of time as satisfied 
the Court that there was a right. No precise 
period of enjoyment can be said to be requ&ed in 
order to prove the existence of a right of this 
kind ; it is a matter for the Court to determine 
whether the use has been for such a length of time 
as to satisfy it that there is a right to it. The 
cases, as far as I am aware on this side of India, 
do not go beyond that. The question whether a 
Judge is bound, upon proof of a certain period of 
user, to find that there is a right, is a different one 
from that of whether a Judge who has found a 
right was justified in doing so. There seems to be 
no rule of law which says that a certain period of 
enjoyment is requii-ed to establish the right, and, 
therefore, in tlus case, as the lower Court has 
found that there has been a use for a very long 
time, there is no objection to the finding in point 
of law. With regard to the other question, the 
plamtiff alleged m his plaint that he had been 
obstructed in his enjoyment of his right to the 
water by the erection of a bund. The lower Courts 
have fomid that the right, which the parties had, 
was that the defendant could make use of the 
water, and that, after that, the plaintiff would have 
the right to use it. That is the view which the 
lower Appellate Court took of the decree of the 
Munsiff. It may be that it will, on some occa- 
sions, be difficult to carry out this decree, and that 
at times disputes may arise between the parties as 
to whether the defendant has not done more than 
exercise the right to which he is so entitled, but 
that is a difficulty which is inherent in the case, 
and the nature of the rights possessed by the 
parties. If at any time the defendant makes use 
of the water to a greater extent tlian he has a right 
to do, and deprives the plaintiff of what he is 
really entitled to, the question will have to be 
tried in another suit. It is to be hoped, however, 
that a right having now been declared, the parties 
will exercise it in such a way a^ not to cause 
any further litigation. The only question which 
remains to he determined is whether it is proper 
to allow the decree of the Munsiff to stand with 
the construction which has been put upon it in the 
judgment of the Subordinate Judge. The Subor- 
dinate Judge says, " I dismiss the appeal, and I 
uphold the decision of the Munsiff as construed 
by me." 

It would be better that he should alter the Mun- 
siff's decree according to what he says is the 
proner construction of it, so as to make the ri^ht' 
declared more definect and precise; i>ut the parties 
may make an application to him to amend his 
decree, and to word it so that it may be in accord- 
ance with what he holds to be the proper construc- 
tion of the lower Court's decree. It is not a matter 
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for which a special appeal was necessary, and, 
therefore, this appeal must be dismissed with costs. 
Sth May 1870.— J5erwaZ Law Eeports, Vol V, 
Pari XXV. 



Batlet Am) Mabkbt, J. J. 

Sri Chand (defendant) v. Nim Chand Sahu 
(plaintiff.)* 

Co'proprieUyr — Injunction — Injury. 

The defendant was in possession of la/nd under a 
jpotta gra/nted by the ijaradars of the proprietors, 
and thereon commenced to build a house and plant 
a garden. The plaintiff, who had bought the right, 
title, and interest of one of the pi'oprietors, sued 
to restrain him. He did not allege a/ny i/nQwry. 

Held tha^ such suit would not lie. 

This was a suit for the demolition of the walls 
of a house and for restraining the defendant from 
planting the garden and constructing the new 
nouse, which he was then building, on a parcel of 
land in Mauza Bostompore Shahpore, on the ground 
ttat the plaintiff had purchased the right, title, 
and interest of one of the proprietors, and that the 
defendant had been forcibly planting a garden and 
erecting a building on the land belonging to the 
taluk. 

The defence was that the defendant had obtained 
a potta from the ijaradars of the proprietors who 
had power to grant such pottas, and that the 
purchase of the plaintiff of a fractional share could 
not affect his rignt. 

The Munsiff held that the potta was proved ; 
that the ijaradar had power to grant such pottas ; 
that, as the plaintiff was the holder of a small 
portion in a joint and undivided mauza, he had no 
light to advance his claim regarding the whole plot 
pf land in dispute ; that it would be a great hard- 
ship to pass any order regarding the whole house 
and garden in a suit instituted by a par^ who was 
owner of a small fractional share, de accord- 
ingly dismissed the plaintiff^s suit. 

On appeal the Subordinate Judge found that the 
potta alleged to have been granted by the iiaradar 
nad not been proved; that the ^aradar had no 
power to grant a potta in perpetuity ; and that the 
defendant had been plantmg a garden and erecting 
a building or house upon land over which he had 
no right. He accordingly passed a decree in 
&vour of the plaintiff for possession of the land 
by destroying the wall, house, and garden of the 
d!efendant. 

The defendant appealed to the High Court. 

Mr. B. T. AUan (with him Baboos Mahesh Chan^ 
dra Chowdhry, Gopal Chandra Mookeijee, and Nor- 
sing Chandra Mitter) for appellant. 

Mr. 0. Gregory (with him Baboo Hem Chamdra 
BaTierjee) for respondent. 

Markbt, J. — It seems to me that, during the 
whole argument in this appeal, the pleader for the 

* Special Appeal, l^o. 1,983, of 1869, from a decree of 
the Subordinate Jadgo of Patna, dated the Slst July 
1869, reversing a decree of the Munsiff of that district, 
dated the 30th January 1869. 



respondent has persistently avoided the point upon 
which the Court long intimated to him that the 
decision of the case turns. 

Upon many points involved in this case it is 
unnecessary to pass any opinion whatever. The 
Munsiff in the first Court held that this suit could 
not be maintained by tJbe plaintiff. It was a suit 
brought in substance to stop the defendant from 
enjoying a property of which he was in possession, 
by prepanng a nouse, and forming a mango 
^rden upon it, and to have the buflding of the 
house stopped, and the wall and trees removed. 
The defendant's right to possesdon is not disputed, 
and it is alleged that he derived his title firom 
certain ticcadars, who again derived their title from 
the co-sharers of the pfidntiff. 

The first Court, therefore, lays down, as a princi- 
ple, that one of several co-sharers cannot, without 
the consent of the other co-sharers, come in and 
interfere with the enjoyment of the property by 
the defendant, who holds under a title ^rived m>m 
all. This view of the case is perfectly in accordance 
with a decision of Peacock, 0. J., and Glover, J., in 
Lola Biswamhhar Lai v. Bajaram.* That case, it is 
true, arose as between two co-proprietors who were 
themselves in enjoyment of the property ; but it 
seems to me that on principle the same rule applies 
where one of several proprietors is seeldng to 
control the enjovment of the property by the 
common tenant of alL The mode of dealing with the 
land as between co-proprietors is really what was 
in question in both the cases. The only point 
omitted by the Munsiff is that he does not say in 
terms whether the defendant was doing any injury 
to the land, but no injury was ever alleged by the 
plaintiff, and I would observe that there could be 
no injury, and, therefore, this case appears to me to 
be exactly similar to the decision quoted above, in 
which I rally concur. 

I would add that in the case of Kahin Chandra 
Mitter v. Mahes Clumd/ra Mitter,f decided almost 
at the same time, I expressed an opinion that, weip 
the question whether there is any injury done or 
not, the same principle would apply. It is not 
necessary in this case to decide that point ; but, as 
that case has been referred to, I have oidy to say 
that I still maintain the opinion that 1 therein 
expressed. 

The judgment of the lower Appellate Court is 
reversed, and the plaintifi^s suit dismissed witii 
costs. 

Batlet, J. — I think that the case of Lola BiS' 
wamibhar Lai v. Bajaram,* decided by Peacock, 
C. J., and Glover, J., should govern this case, the 
only difference being that the co-proprietors in 
that case and the representatives of the co-pro- 
prietors in this were the parties interested. In 
other respects there is no difference. The suit 
alleges no iiyury, asks for the relief of no injury, 
and, in fact, it is a suit in which one of several 
co-sharers, without the consent of the others, asks 
to have certain trees uprooted, and walls removed 
from the common land. 

I agree in dismissing the plaintiff's suit and 
reversing the judgment of the lower Appellate 
Court, with costs of this Court and of the lower 
Appellate Court.— IK/t Ap^il IS70.— Idem. 

• 3 B. L. B., App., 67. t 3 B. L. B., App., IIL 
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HER MAJESTY'S PRIVY COUNCIL. 



[Bengal Case.] 

Disputed houndary — Action for recovery of laiid 
— Mesne profits — Executian of part of decree 
—Costs, 

In a question of disputed boundaries, where A 
claimed the recovery of certain land from J5, 
ihe Privy Council had declared A entitled to 
two villages and all other land which might be 
ascertained, on inquiry by the High Court, to 
be rvithin his boundary. Instead of awaiting 
the restdt of this inquiry, A applied for execu- 
tion of ihe first part of the decree, namely, 
possession of the two villages, and the Court 
proceeded to execute, but refused mesne profits, 
as the Privy Council had made no mention of 
mesne profits — 

Held that, as the first part of the decree, as 
regards possession, had been executed, every' 
thing connected with possession should have 
been executed at the same Ume ; that the right 
to mesne profits is consequential on the declara- 
Hon of possession ; but that, as the appellant 
had applied for execution piecemeal and the 
Court was in ^ error, the appeal was to be dis- 
missed without costs. 

Judgment of the Lords of the Judicial Com- 
mittee of the Privy Council on the appeal 
between Rajah Leelanund Singh and Maharajah 
Lukhmissar Singh Bahadoor, from the High 
Court of Judicature at Fort William in Bengal, 
delivered 15th July 1870. 

Present : 
LoBD Cairns. 
Sib James W. Colvilb. 
Sib Joseph Napieb. 

Sib Lawrence Peel. 

Thb appellant in this case oriffinally sued to 
recover from the respondent certam villages and 
lands, alleging that, on a true adjustment of the 
boundaries, they belonged to the Nizamut Mehals, 
and not to Havailee. He claimed also mesne 
profits. The suit was dismissed by the Court of 
first instance, and that dismissal was confirmed 
by the Sudr Dewanny Udalut. 

Their lordships, on whose recommendation the 
order in question was made, thought that this 
dismissal was wrong, and in an ordinary case 
they would have made the final decree which the 
Appellate Court in India ought to have made. 
Not having materials fordoing this, they suggest- 



ed the order in question, which declared the 
appellant absolutely entitled to the villages of 
Ooremahee and Qoruckpore, and to all the rest 
of the land in dispute which was not comprised 
in the settlement of Havailee. By declarations 
it limited Havailee to 123,207 beegahs, including 
129 beegahs and 19 biswas, piart of Beadon 
settlement, and so much of the land in dispute 
as belonged to, or was attributable to, the 
Bunker and Boondee Mehals. It then directed 
the High Court of Calcutta to make the inquiry 
necessary to understand what this last-men- 
tioned land was, and to proceed in the suit 
as upon the result of such inquiry might seem 
just, — dealing with the whole question of costs, 
including the taxed costs of the appeal. 

Now, in this state of things, their lordships are 
of opinion that the appellant might well have 
waited the result of those inquiries and accounts 
before applying to the High Court in Calcutta 
for the execution of the earlier part of the 
decree with reference to those villages to which 
he was declared entitled ; and their lordships 
also are of opinion that the High Court at 
Calcutta might well have declined, if they had 
been so minded, to execute the earlier part of 
the decree until they had completed the whole 
of the inquiries and accounts. However, the 
appellants did apply to the Court for the execu- 
tion of the part of the decree which related to 
the two villages of Ooremahee and Goruc^wre, 
to which his title had been declared, and tho 
single judge of the High Court, on whom 
appears to have devolved the duty of answering 
the application, was willing to execute, ana 
proceeded to execute, the decree so flar as 
regards possession of these two villages. He 
stad^ed his opinion to be that, with regard to 
mesne profits, inasmuch as iiie order of Her 
Majesty in Council had not specifically men- 
tioned anything about mesne profits, it would 
not be proper for the Court in India, in execut- 
ing a decree, to make any order with regard to 
the mesne profits. 

That order standing would, of course, be an 
impediment hereafter, even after the inquiries 
dii^cted by the other part of the decree were 
completed, in the way of any application by the 
appellant on the subject of mesne profits from 
those two villages ; and, inasmuch as their 
lordships are of opinion that, had the first part 
of the decree stood alone, it would have been 
one of the consequential directions proper to 
be given to ascertain the amount of mesne 
profits at the time that possession of the villages 
was given, they think that, inasmuch as one 
part of the decree, namely, that with regard to 
possession, has been executed by the High Court, 
eveiything connected with that possession 
should be executed at the same tijne. 

Their lordships are of opinion that the right 
to mesne profits is consequential on the 
declaration in tho decree and upon possession. 
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They, therefore, think that the High Court 
should proceed to ascertain, cither itself or by an 
issue properly framed, to be answered by the 
local Court, what the amount due to the 
appellant for mesne profits upon these two 
villages is. They will, therefore, humbly recom- 
mend to Her Majesty that an order should 
be made to that effect ; but, inasmuch as the 
difficulty has arisen, pai'tly by the application of 
the appellant to execute the decree piecemeal, 
and partly by the erroneous apprehension which 
the Judge appears to have entertained of the 
effect of the decree of their lordships, think it a 
case in which there ought to be no costs of the 
appeal. 



SELECT JUDGMENTS OP THE 
MADRAS SUDR UDALUT. 



Scott and Gkeenway, J. J. 
Inam lands in zemindar les — Kattoohadij — Pay^ 

mcnt for more than twelve years. 
Where a Zemindar sued certain inamidars for 

Jcattoolady^ alleging that such tax formed part 
of the i}i/x>me on which ha was assessed — 

Held that the inamdars could not prove that their 
lands were lakhlraj ; that, even if they could 
prove that their lands were originally lakhiraj, 
they themselves tuere not the original grantees, 
and had meanwhile paid hattoohady between 
1802 and 1817 ; that it was probable, therefore, 
that the tenure had been altered on the death of 
the original grantees ; that the Zemindar had 
a perfect right to collect such taxes as kattoobady, 
as they invariably formed part of the resources 
of the zamin on which the hist payable to 
Government was assessed ; but that Hie Zemin- 
dars had no right to change the amount of the 
quit-rents payable by their tenants. 

No, 16 of 1817. 

The late Zemindar of Bezoara sued £[hajah 
Shumsoodeen and the late Munjool Meea, in the 
ZUlah Court of Masulipatam, for the recovery 
of the estimated value of kattoobady and other 
dues, payable from Fusly 1217 to Fusly 1220, 
for certain lands held by them in the villages of 
Puttamutta and Goonadulla, situated in his 
zemindary, together with a like sum for 
damages, on account of their resistiDg attach- 
ment, according to Section 17, Regulation 
XXVIII of 1802, making a total of Rupees 
3,939.12-0. 



The Zillah Judge dismissed the suit with 
costs, as did also the Provincial Court for the 
Northern Division. 

Pending the appeal in the Provincial Court, 
the original plaintiff died ; and, an application 
having been made to the Court of Sudr Udalut 
on behalf of his heir. Rajah C. Vencatarama 
Gopal Jugganadha Rao, for the admission of a 
special appeal from the decision of the Pro- 
vincial Com-t, the Court of Sudr Udalut admit- 
ted the special appeal sohcifced, on the ground 
that the suit involved questions of a general and 
important nature, the erroneous decisioii of 
which might be of serious ill. 

In the pleadings filed in the Zillah Court, on 
the part of the original plaintiff, it was averred 
that the inam lands held by the deibndants, 
consisting altogether of twenty-two cutties, were 
subject to the payment of a tax called ** kattoo- 
bady," at the rate of four tooms per pootty on an 
estimate of the produce ; that the tax was paid 
long before, as well as subsequent to, the forma- 
tion of the permanent setflement ; and that the 
said tax formed part of the resources upon which 
the permanent assessment of his zemindary was 
made. The defendants, on the other hand^ aver- 
red that, according to the sunnuds in their pos- 
session, the lands held by them were lakhiraj, or 
exempt from the payment of revenue ; that the 
Government never established or received from 
them any tax ; and that the share of the pro- 
duce which the Zemindar had collected from 
them was taken by force. 

The Zillah Judge was of opinion that the 
plaintiff had failed to prove that the in^ymg^ held 
by the defendants wei*e kattoobady inams ; that 
what had been taken from the defendants, on 
account of their inams, had been taken by the 
strong hand of power, contrary to the intention 
of the authorities by whom the inams were ori- 
ginally granted to tiie family of the defendants ; 
and that, if the inams were kattoobady infiinf^ 
the plaintiff had no right under the Regulations 
to the kattoobady, inasmuch as Section 4, Regu- 
lation XXV of 1802, declares in the most express 
terms that the permanent assessment of the land 
revenue shall be exclusive of lakhiraj land and 
all other lands paying only fe,vourable quit-rent. 
The Zillah Judge considered it to be fully proved 
by documents, which he enumerated, that the 
defendants had been made to pay something for 
their inams, both before and since the permanent 
assessment of the land revenue ; and he also 
deemed it to be satisfactorily proved by docu- 
ments, also enumerated, that the inams wore 
granted as kharij-jiunma or exempt from the pay- 
ment of tribute, and were so considered for a 
number of years. 

According to the decree of the Provincial 
Court the appeal was dismissed exclusively on 
the following grounds, namely, because the 
appellant had not filed on record, either in the 
Zi llah or in the Provincial Court, any eyidence to 
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establish his right to the kattoobady claimed, 
and because he had not produced even a single 
document or witness to prove that it had been 
customary to receive the kattoobady prior to the 
formation of the permanent settlement, or for a 
period of twelve years prescribed by Section 4, 
Regolatiou XXXI of 1802. 

The exhibits filed by the plaintiff in this 
case went to show that, whatever might be 
the tenure on which the lands held by the 
defendants were originally granted, a kattoobady 
was paid for them from the Fusly year 1202 to 
the Fusly year 1217, that is, for a period of 
fifteen years prior to the date on which the 
cause or action arose. The defendants, indeed, 
objected to the admission of the village accounts 
as evidence, on the ground that the Zemindar, 
by his inflaence over the Cumums, might cause 
such accounts to be fabricated so as to suit his 
purpose ; but they did not produce, nor attempt 
to produce, any evidence to invalidate those 
accounts, the general correctness of which was, 
in fact, partly corroborated by their own admis- 
sion, that the Zemindar had been in the habit 
of making collections from them on account of 
their lands. These collections, they averred, 
were made by force ; but they did not attempt 
to support the averment by evidence. It was 
not to be presumed that they would have quietly 
submitted for so long a series of years to 
unauthorizod exactions, and there was no 
evidence to show that they offered any resist- 
ance until Fusly 1217. Two exhibits, bearing 
the signature of one of the defendants, Khajah 
Shumsoodeen, the execution of which was not 
denied, afforded conclusive evidence that a pay- 
ment under the denomination of " roosoom" or 
"kattoobady" was made for the land, in the 
village of Puttamutta^ on account of the Fusly 
years 1201 and 1216. 

In regard to the exhibits filed by the defend- 
ants, the Court observed that they did not afford 
proof that the lands in question were originally 
granted free of assessment. They consisted of 
doombalas for the produce, and of orders 
addressed to puWic officers, in which allusion 
only, and that in vague and general terms, was 
made to the contents of separate or former 
sunnuds. Those sunnuds were not produced, 
and no cause was assigned for their non-produc- 
tion. The exhibits filed by the defendants 
proved nothing more than that the lands in 
question were held for a series of years on the 
tenure on which they were originally granted ; 
but the nature and condition of that tenure 
could be ascertained only by reference to the 
original grants which, as stated before, were not 
produced. To show, indeed, that no sort of 
reliance could be placed on instruments of the 
nature of those produced by the defendants, it 
was only necessary to refer to the doombala 
No. 49 and several of the succeeding doombalas, 
wherein the land in the village of Puttamutta 



was mentioned as the inam of Shah Tuhoor 
Ollah ; whereas, it appeared from the order to 
the pubhc officers. No. 48, that Shah Tuhoor 
OUah was then dead, and that the land in ques- 
tion was granted for the support of his tukeea, 
while some of the other doombalas represented 
it as granted for the mudud maash or personal 
support of his son, Khpjah Noo-rood-deen. 

It was clear, therefore, that the defendant had 
altogether failed to prove that the lands held 
by them were originally granted free from 
assessment; and, even it* that plea had been 
establisl^d, it would not be sufficient to make 
good their title to the exemption. The defend- 
ants were not the original grantees ; and, in the 
exhibits filed by them, there was nothing to 
show that the grants were hereditary. The 
land in the village of Groonadulla, consisting 
of six cutties, appeared to have been granted 
to Shah Tuhoor Ollah Durvish, and that in 
the village of Puttamutta, consisting of fifteen 
cutties, to his son Khajah Noor-ood-deen. Both 
grants, as far as the nature of them could be 
ascertained from the exhibits filed, appeared to 
be mere personal grants ; and, as it was clearly 
established that, for a period of fiftjeen years 
at least before the cause of the present action 
arose, the lands granted were subject to an 
assessment under the denomination either of ' 
kattoobady or of roosoom which, as far as 
was shown in the record, was paid without 
resistance, the obvious presumption was that, 
if the lands were originally held lakhiraj, in the 
strict meaning of the term, the nature of the 
tenure was modified after the death of the 
original grantees. 

The Court, therefore, after an attentive 
consideration of this part of the case, were 
decidedly of opinion that the defendants had 
not established their title to the exemption 
which they claimed ; and it was, moreover, to 
be observed, with reference to the provisions of 
Section 4, Regulation XXXI of 1802, that their 
title to such exemption, if they ever possessed a 
good one, would now avail them nothing, inas- 
much as it was clearly proved that they had 
continued to pay revenue, under the denomina- 
tion either of roosoom or kattoobady, for a 
period of upwards of twelve years bcforq they 
attempted to resist the payment. 

The next point for consideration was whether 
the Zemindar was entitled to collect quit-rent 
payable by the defendants for their lands. 

The right of a Zemindar to collect favourable 
quit-rents of this description appeared to the 
Court to be unquestionable. It was within 
their knowledge, and ought to have been within 
the knowledge of the lower Courts, that this 
item of revenue was included in the assets upon 
which the permanent assessment gf every zemin- 
dary was formed. The fourth clause of tho 
8imnud-i-milkeut-i-istimrar was indeed decisive 
on thia p«iut ; and it declared, not that these 
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qnit-rents were not receivable^ but that they 
were unchangeable by the Zemindar. It would 
have been obviously absurd and inconsist- 
ent to declare this item of revenue to be 
included in the assets of the zemindary, and 
yet to debar the Zemindar from the right to 
collect it ; neither was this clause of the perma- 
nent sunnud any wise incompatible with the 
provisions of Section 4, Regulation XXV of 
1802, which the Zillah Judge quoted as conclu« 
sive against the plaintiff's claim. That section 
provides that the permanent assessment shall be 
made exclusively of certain sources of revenue, 
among which are enumerated " hmds paying 
only fjEivourable quit-rents." The exclusion 
refers not to the quit-rents but to the lartds^ 
which might otherwise have been considered 
assessable with the fall jumma at the discretion 
of the Zemindar ; that discretion the Govern- 
ment reserved to itself^ and the exercise of it 
is subjeoted to the rules contained in Regula- 
tion AXXf of 1802. Upon the grounds above 
stated the Court adjudged that the original 
plaintiff had established his rights to collect a 
quit-rent from the defendants, and the only 
remaining point for confiideration was the 
amount of quit-rent due for the lands on 
account of the years 1217, 1218, 1219, and 1220. 
The plaint set out by stating that the kattoobady, 
at the rate of four tooms per pootty on an esti- 
mate of the produce, was payable for the lands ; 
but, in the detailed statement of the amount 
claimed, were inserted other items of which, as 
the ZiQah Judge correctly observed, no explan^* 
tion was given. These items consisted of what 
was called the ambarum share of the produce 
of savarum land in both villages ; of a tax on 
tooiflch trees ; and of dues payable for inams 
granted to Govindarauzwar, Conarywar, Mun- 
chagunty Comarauze, and Gonary Boochiah. 
Neither in the petition of appeal to the Provin- 
cial Court nor in that to the Sudr Udalut was 
any attempt made to explain these items of 
claim ; and as in the village accounts filed by 
the plaintiff nothing appeared, as Bar as the 
Cou]ht could see, to warrant them, they must be 
rejected, as must also the claim to damages for 
resistance, to distraint of which no proof 
appeared on the record. 

That the quit-rent payable by the defendants 
was at the rate of four tooms per pootfy on the 
produce, the Court considered to be sufficiently 
established by the village accounts filed by the 
plaintiff. The defendants in their answer objected 
to the estimate of the produce for the yearsih ques- 
tion as excessive ; bu^ on comparing that estimate 
with the statement contained in the village 
accounts, the Court observed that its average 
was very little higher than the average of the 
produce for th^ four years preceding, namely, 
FusHes 1213, 1214, 1215, and 1216. At the 
present stage of the proceedings, any benefit 
that could result to either parfy from having 



the exact amount of the produce in the year in 
question ascertained by evidence would be 
counterbalanced by the delay in the final decision 
of the suit already too long protracted ; and as 
the most equitable method of settling this point, 
under all the circumstances of the case, the 
Court adjudged that the quit-rent payable to the 
plaintiff for the Pusly years 1217, 1218, 1219, 
and 1220, should be calculated on the average 
of the produce for the four preceding years, at 
the rate of four tooms per pootty, and at the com- 
mutation price of Pagodas 6| per pootty for the 
village of Puttamutta and Pagodas 5| for the 
village of Gbonadulla, those being the respective 
averages of the prices specified in the petition 
of plaint, to which the defendants offered no 
objection. 

With his petition praying the admission 
of a special appeal, the appellant presented 
sundry documents, which, as they were not 
produced in the lower Courts, and no cause was 
assigned for their non-production, were inadmis- 
sible and ought not to have been received. 
The Court directed that they be returned to the 
i^pellant, and, with regard to that part of the 
petition in which it was stated that the Zemindar 
had been cast in several other suits precisely of 
the same kind as the present, and, in the event 
of the judgment of this Court being in his 
favour, it was his intention to apply for the 
admission of special appeals from the decrees 
in the other suit referred to, the Court observed 
that the regular coarse for the appellant to 
pursue was to apply to the Court which passed 
such decisions for a review of judgment und er 
the provisions of Section 6, Regulation XV of 
1816. 

On the grounds above stated the Court set 
aside the decrees passed by the lower Courts in 
this case. — L Select Decrees, p. 179. 



Scott and Gbeknwat, J. J. 

Mirasdars — Sub-renters — Coopaium — Kudiva' 
rum.^ 

Where certain mirasdars sued the sub-reniers of 
a village for the recovery of coopatmn, and 
hudvvarum alleged to be due to them — 

Held that the mirasdars* claims to coopaium wnd 
ktbddvarum did not rest on identical grounds; 
that they were entitled to hudvvarum only when 
mirasdars themselves cultivated the land, or, at 
least, had caused it to be cultivated on their own 
belwlf; but thai, as to coopatum, that was their 
right as lords of the sod, and teas only to 
be determined according to the provisions of 
Hindoo law. 

No. 3 of 1819. 

Pbddoo Naickbn Chenglbbota Moodellt, 
Soorapah Moodelly, and Mamapah MoodeUy, 
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mirasdars of the village of Perombankunii 
instituted this suit, in the Zillah Conrt of 
Chingleput, to recover from Teroocovilloor Sooba- 
royer, the renter, Ramasawmy lyen, his brother 
and goomastah, and Valapah Moodelly, the 
sub-renter of the village, the sum of Pagodas 
110, the balance (after deducting a payment 
made of Pagodas 13|) of the estimated amount 
of allowances called coopatum, on account of 
samba grain, from the year 1806-7 to 1813-14, 
and Pagodas 45, the estimated kudivarum or 
cultivator's shaxe of a tope, from the year 
Crodauah (1806-6) to Streemooka (1813-14) ; 
total amount claimed, Pagodas 155. 

The Zillah Court adjudged to the plaintiffs 
the sum of Pagodas 232-25-6 with coste. 

From this decision one of the defendants, 
Eamasawmy lyen, appealed to the Provincial 
Court for the Centre Division, and that Court 
reversed the decree of the Zillah Court, and 
adjudged the respondents, Peddoo Naicken and 
others, to pay all costs. 

On the application of Peddoo Naicken, the 
Court of Sudr Udalut resolved to admit a 
special appeal from the decision of the Provin- 
cial Court so &r as it regarded the claim for 
the allowance called coopatum. 

In considering the application for the admis- 
sion of a special appeal in this case, the Court 
were unable to acquiesce in the broad and 
sweeping principles upon which the decree of 
the Provincial Court appeared to be founded. 
In declaring that " whether the renter endea- 
voured to oppress them (the mirasdars) or 
not, their abandoning their lands was a step 
useless to themselves and injurious to the renter 
and the public," and that "such conduct iu 
mirasdars has ever been considered as deserv- 
ing of the forfeiture of their right of cultiva- 
tion," the decree went to establish maxims 
which, taken in a general point of view, seemed 
to the Court to be inconsistent with law and 
repugnant to the common principles of equity, 
and^e rejection on such grounds of the plain- 
tiff's claim to the grain allowance called 
coopatum was an error which the Court con- 
sidered it necessary to correct. 

The determination of the case appeared to 
the Court to involve an abstract question of the 
greatest importance, both as it affected the 
rights of the subject and the interests of the 
Government, namely, whether the privileges of 
a mirasdaor are liable to become forfeited by 
his omission or refrisal to cultivate his mirassi 
lands himself or to provide for their cultivation 
by odiers. The decision of this question would 
require a very comprehensive reference to the 
provisions of the Hindoo law in regard to 
vested rights and their liability to forfeiture. 
It would be necessary to ascertain whether, 
according to the particular privileges arising 
out of the possession of mirassi property in land 
ia dependent upon the performance of certain 



fixed and definite conditions; and whether 
under any, and what, circumstances the omission 
or refusal to perform these conditions might be 
so far justified as to save the right from for- 
feiture. 

The fundamental error of the Provincial 
Court's decision appeared to have arisen from 
tiieir confounding the right to receive the 
kudivarum or cultivator's share with the right 
to tiie peculiar privileges which are incidental 
to, and evidence of, mirassi property in lands. 
The kudivarum is, no doubt, receivable by the 
persons who cultivate the lands; and, if the 
mirasdar has omitted or refrised to undertake 
its culture, he can have no right or title to 
the share of the produce allowed as a remunera- 
tion to those who actually cultivate it. But it 
does not follow that the mirasdar, by forfeit- 
ing his right to kudivarum, forfeits also his 
right to me peculiar privileges vested in him 
as the proprietor of the land. To entitie himself 
to the first, he must bestow upon the land 
the benefits of his stock and labour ; and, if he 
withholds these, he cannot claim the advantages 
resulting fit)m the employment of stock and 
labour by others. But his right to coopatum 
and other privileges of the similar nature rests 
upon grounds altogether different. It rests in 
him as mirassi proprietor of the land ; and, 
whether his omission or refrisal to cultivate will 
operate to divest him of it, while the land is 
in the temporary occupancy of others, is a 
separate and distinct question which, as stated 
brfore, must be decided by a reference to the 
provisions of the Hindoo law and the immemo- 
rial customs and usages of the country. 

On an attentive consideration of the reoArd, 
however, it appeared to the Court that the deter- 
mination of this important question was not 
necessary to a decision on the claim of Peddoo 
Naicken and the other original plaintiffs. In the 
first place, their claim was for the whole coopatum 
of the village, whereas it appeared in evidence 
that there were other mirasdars who must be 
entitled equally with the plaintiffs to a share of 
the mirassi privileges in proportion to the share 
which they hold in the village. As they 
had not joined in the action, it must be 
assumed that they had received the shares to 
which they were respectively entitied. In the 
next place, there was no sufficient evidence that 
Bamasawmy lyen, against whom the action was 
more particolarly directed, appropriated to him- 
self the allowance which is the subject of the 
action. There was, on the contrary, the evi- 
dence of Narrain Naick, a relation of Peddoo 
Naicken, that a part of it at least was received by 
Valapah Mood^y. This man was one of the 
original defendants. In the petition of the 
plsontif^ he was designated as ^ mortgagee of 
ground" and the sub-renter of the village^ and, 
in the answer filed by two of the respondents in 
the Provincial Court, they admitted that theyi 
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with others, mortgaged part of their lands to 
Valapah Moodelly; but they averred that he 
received nothing on account of coopatum. 
They abandoned, therefore, their original claim 
against him, and they failed to substantiate 
their claim against the other surviving defend- 
ant, Ramasa^vmy lyen. 

The Court, therefore, although they did not 
concur in the grounds of the Provincial Court's 
decision, affirmed their reversal of the decrees 
passed in this caso by the Zillah Judge, and 
they accordingly adjudged that the appeal be 
dismissed and that the appellant, Peddoo 
Naicken, pay all costs. — Idem, p, 227. 



OFFICIAL PAPERS.. 



Discount on adhesive Coukt Fees' Stamps. 

Pivceeditigs of the Madras Government, Beve^iue 
DopaHment, 29th July 1870. 

Read the following Proceedings of the Board of 

Revenue, dated 17th June 1870 :— 
Read the following letter from the Acting Superin- 
tendent of Stamps, to the Actmg Secretary to 
the Board of Revenue, dated Madras, 10th Juno 
1870, No. 1613. 

I beg to submit, for the consideration of the 

Board, the advisableness of reducinff the rate of 

diacoxmt allowed on the sale of adhesive Court 

Fees* Etamps. 

2. I was informed that adhesive stamps for 

values besides those for the 

Board's Procs., fractional parts of a rupee 

8th«April 1870, wore very much required. As 

and 13th April it is intended before long to 

1870, No. 2560, have adhesive stamps for all 

paras. 8 to 11. values under 100 Rupees, I 

have, in consequence of the 

information received, converted, and shall continue 

to convert, into Court Fees' stamps, the foreign 

bill stamps not in demand for 1, Ij, 2, 3, 4, 6, 8, 

12, 18, and 24 Rupees. The demand for these 

adhesive stamps is very considerable in the High 

Court, and probably in the Mofussil Courts also, 

E reference being given to them because the}' can 
e kept within a small compass, and need not be 
used until the very moment 
* Board's Procs., they are required. The liberal 
8th March 1869, rate of discount allowed* on 
No. 1558. the adhesive stamps in ques- 

tion in common with all other 
adhesive stamps may, therefore, it appears to me, 
well be reduced now. The stamp vendor in the 
Sea Custom Office has informed me that h^||s only 
allowed discount at three per cent on adhesive Court 
Fees' stamps. As there is a delay in publishing 
the rules for the sale of stamps, I beg to suggest 
„ ^ ^. ,^^ that the last-mention- 
AjrSI'srrNo.' ^.%'SSiJp'S ed rate of discount be 

13 and 15, and Rijjo VI. in Draa laidf down by a 
R^los proposed In letter to Govt., circular from the 



7th February 1870, No. 883. 



in all districts without delay. 



Board of Revenue 



In their Proceedings of the 13th April 1870, 
No. 2506, the Board suggested that stamps 
under the Court Fees', Act must be made to fall 
under Class 2 of Rule I. of the Draft Rules framed 
under Section 48 of the Greneral Stamp Act, 1869, 
if those rules were made applicable to them. 

2. Under Rules VII. and VIII., the discount 
allowed to vendors on stamps of Class 2 is to be 
three per cent to vendors licensed at places where 
stamps are sold by Government, and nve per cent 
to vendors licensed at other places, provided that 
no discount is given on any stamp exceeding 

Rupees 50 in value, or 

♦ The present practice when the stamps pur- 

in this Presidency. chased at one time are 

worth less than Rs. 25.* 

3. As it is still uncertain when any rules for 
the sale of stamps under the Court Fees* Act will 
be adopted, and the revenue is suffering in the 
meantime, the Board request Grovemment to 
rJlow them to issue a notification to the effect 
I'lat, pending further orders, the discount allowed 
on Court Fees' stamps will be throe per cent, pro- 
vided that no discount will be given on any stamp 
exceeding Rupees 100 in value, or when the 
stamps purchased at one time are worth less than 
Rupees 25. 

Order thereon, 29th July 1870, No. 1125. 
Under the circumstances represented in the 
foregoing Proceedings, the Right Honourable the 
Governor in Council is pleased to authorize the 
Board of Revenue to issue a notification in the 
terms proposed in paragraph 3 of their Pro- 
ceedings. 

(True Extract.) 
(Signed) H. E. STOKES, 

Under-Secretary to Oovemnient. 



Commission on sales op Coukt Fees' Stamps. 

Proceedings of the Madras Government, Eevenu^ 
Department, 13th September 1870. 

Read the following Proceedings of the Board of 
Revenue, dated 4th July 1870, No. 4690 : — 

Read again Board's Proceedings, dated 15th June 
1870. No. 4178. 

Read also the following letter from the Acting 
Superintendent of Stamps, Madras, to the 
Acting Secretary to the Board of Revenue, dated 
17th June 1870, No. 1681. 

In reply to the Board's Proceedinffs of the 15th 
instant, I beg to state that I think the suggestion 
of the Collector of Malabar should be adopted in 
his district, and extended to all other districts where 
it may be considered necessary by the Collectors. 

2. No. IX. of the Rules for the sale of stamps, 
proposed by the Board in their letter to Govern- 
ment, 7th February last, No. 883, provides for 
advances of stamps of Class 2 being made to 
licensed vendors. 

3. I would suggest that Collectors be consulted 
as to the extent of the advance of stamps to bo 
made in each district to the vendors, in order that 
a fixed scale may be established, subject to altera- 
tion with the sanction of the Board, and that the 
opportunity be taken to ascertain in each district 
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whether additional vendors are not required. 
The issue of the advances of stamps need not be 
deferred until the scale abo^e proposed is fixed. 

Under the new Stamp Acts the number of 
different denominations of stamps is so numerous 
that vendors cannot afford to purchase a stock 
containing at least one of each denomination at 
the same time. The Collector of Malabar reports 
that this causes great inconvenience, and proposes 
to supply vendors with such stock as may be 
necessary without payment. 

2. Pending the final adoption of Rules for the 
sale of stamps under each Act, the Board resolve 
to request Government to permit Collectors to 
supply vendors with stamps, without payment, at 
their discretion, having first taken sufficient 
security. The rate of discount allowed on these 
stamps will be two per cent, so that vendors will 
still purchase as much of their stock as they can. 

3. Before calling on Collectors for a report 
with regard to vendors, the Board think it desir- 
able to await further orders as to the persons by 
whom the sale of stamps under the Court Fees' 
Act is to be conducted. 

Order thereon, 13th September 1870, No. 1458. 

The recommendation of the Board to the effect 
that vendors may be supplied with Court Fee 
stamps without payment for sale on commission 
at two per cent is sanctioned as a temporary 
arrangement. Security should in all cases bo 
taken. The Board will consider and report 
whether it would not be better and more economi- 
cal to have salaried vendors at all events at each 
station of a Court or populous town. 

(True Extract.) 
(Signed) H. E. STOKES, 

JJnd&i^-Secrciai'y to Qovettiment. 



Towers of Collectobs under General Stamp Act. 

Proceedings of the Madras QovernmenU Revenue 
Depaiiment, 2l8t September 1870. 

Bead the following Proceedings of the Board of 
Revenue, dated 25th August 1870 :— 

Bead again Board's Proceedings, dated 18th 
August 1870, No. 5356. 

Bead also the following letter from the Registrar- 
General of Assurances, to the Acting Secretary 
to the Board of Revenue, dated Madras, 20th 
July 1870, No. 78. 

I have the honour to forward, for the informa- 
tion of the Board of Revenue and for such orders 
as the Board may consider necessary, the accom- 
panying reference from the Registrar of Tinne- 
velly, JNo. 148, of the 13th instant, regarding 
certain questions arising under Section 23 of the 
Grencral Stamp Act. 

Enclosure No. 1. 

From the Registrar of Assurances, Tinncvelly, to 
the Begistrar-General of Assurances, Madras, 
dated I3th July 1870, No. 148. 

Under the provisions of Section 23 of the 
General Stamp Act XVIII of 1869 the several 
Sub-Registrars forwarded direct to the Collector, 



as therein required, all insufficiently stamped 
instruments which were brought to their offices 
for registration for the purpose of being disposed 
of by him under Section 20 or 24 of the said Act. 

2. The Collector referred all such cases to mo 
for <iisposal, and, when I pointed out tliat I did 
not think I was competent to dispose of them as I 
was only his personal assistant and had no original 
jurisdiction, and that they were disposable by 
himself as Collector of the district, wno, for the 
purposes of Che Act, might be either " a Deputy 
Commissioner or any officer having jurisdiction 
equivalent to that of a Collector of a district," 
{vide Clause 9 under Section 3 of the said Act,) 
he framed Proceedings, under date the 25th Febru- 
ary last, delegating to me, under Clause 2, 
Section 3 of Regulation VII of 1828, all the 
powers conferred on the Collector or any officer in 
charge of a division for the purposes of Act 
XVII I of 1869, and directed me to proceed, under 
Section 20 or 24, in the cases referred to him by 
the Sub-Registrars for disposal. 

3. As the definition of ** Collector** seemed to 
include the divisional officers of the district who 
have independent charges and exercise co-ordinate 
powers with the Collector, I directed the several 
Sub- Registrars to send in future all cases in which 
unstamped or insufficiently stamped instruments 
were produced before them to the divisional 
officers concerned for disposal instead of to the 
Collector ; but the late Sub-Collector, Mr. Penning- 
ton, was of opinion that Regulation VII of 1828 
did not include the case of the Stamp law, the 
administration of which, ho goes on to say, seems 
to have been intentionally reserved to the UoUector 
and the Treasury Deputy Collector, and adds that 
he is " not aware of any precedent for a Sub-Collec- 
tor or other divisional officer disposing of these 
cases," and for these reasons declmed to take up 
the cases referred to him by the Sub-Registrars 
in his division. 

4. Under these circumstances some autterita- 
tivo order or ruling seems desirable to guide both 
myself and the Sub-Registrars fa our procedure 
under the Stamp Act, and the points involved in 
doubt are— (1), whether the Collector is competent 
to delegate his power, under the Stamp law, to a 
subordinate officer of the district under the provi- 
sions quoted above of Regulation VII of 1828; 
(2), whether the administration of the Stamp law 
is, as put by the Sub-Collector, reserved to the 
Collector of the district and his Treasury Deputy 
exclusively; and (3), whether divisional officers 
are, or are not, included under the definition given 
of Collector in Clause 9, Section 3 of the Stamp 
Act. 

The Board have no doubt that the intention 
of the General Stamp Act is that the officer 
exercising the powers of a Collector shall be 
the head of the district, and they are further of 
opinidH that it is most undesirable that the 
Cfollector should depute those powers to a subor- 
dinate. Amongst them is the power of adjudi- 
cation, which, up to passing of the Act, was reserved 
to the Board. 

2. Under Regulation VII of 1828 a Collector 
may depute to subordinates any df the powers con- 
ferred on him by a subsequent enactment unless 
" expressly" prohibited in that enactment. The 
prohibition in the General Stamp Act of 1869 
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is impliod, but it can scarcely be said that it is 
expressed. 

3. Pending further orders the Board resolve to 
direct Collectors not to delegate any of their 
powers under Act XVIII of 1869 to their subor- 
dinates. 

Ordered that a copy of the above Proceedings be 
submitted to Government. 

Order thereon, 2l8t September 1870, No. 1480. 

The orders of the Board of Eevenue are approved. 

(True Extract.) 
(Signed) H. E.STOKES, 

Under- Seci'eiat'y to Qovemment 

Teansper op Goveenment Wells in Ohingleput 
District. 

Proceedings of the Madras Oov&i'nmcnt, Revenue 
DepaHinent, 26th August 1870. 

Read the following Proceedings of the Board of 
Revenue, dated 14th July 1870, No. 4877 : — 

Read the following letters : — 

From W. T. BLAIR, Esq., Acting Collector of 
Madras, to the Acting Secretary to the Board of 
Bevenuo, dated Sydapet, 18th May 1870, No. 173. 
With reference to the Board's Proceedings of 
the 23rd April last, No. 2705, I have the honour 
to state that the Order of Government, dated 17th 
March 1869, No. 723, sanctioning the reduction of 
assessment on old well lands in this district, not 
having been received till the settlement of more 
than four out of six taluks had been completed, 
Mr. Fane was unable to carry out the reduction 
during the settlement of Fusly 1278. Orders were, 
however, issued to the Tahsildars last year to 
suspend the collection of the amount remitted by 
Government. 

2. The regular fieldwar reduction of assessment 
was c|rried out during the settlement this year, 
and ^ statement of the financial effect of the 
reduction conceded is now under preparation in 
the several taluks, and will be submitted to the 
Board at an early date. 

From the same officer, dated Sydapet, 21st May 
1870, No. 177. 

With reference to the Order of (Government, 
dated 17th March 1869, No. 723, communicated in 
Board's Proceedings of the 20th idem. No. 1929, 
calling for full information regarding certain wells 
said to have been constructed and kept in repair 
at the cost of the State, I have the honour to 
Svdanet 1 ^^^ ^^^ ^^® wells in ques- 

r«?;«5^!L«V* '" o tio^ «^re sixteen in number, 

M^SS^m - 1? and are scattered over the 
Maaranticum ... li ai^*.^^*. -.« i^a:^a.^jx .•-. xi.^ 



Trivellore 



district as indicated in the 



margin. 

2. The well in the Sydapet Taluk is situated 
in the old cutcherry compound at Poona||allee. 
It appears to have been constructed at the same 
time as the building, and has always been kept in 
repair at the expense of Government, the land 
bcmg let out at a fixed rental from year to year. 
For the last two years the land has not b^n rented 
out in consequecco of the Commanding Officer 
having objected, on sanitary grounds, to any culti- 
vation bciog carried on within the cantonment 
limits. 



3. It appears from a communication received 
from the Superintending Engineer's office that in 
1864 a sum of Eupees 105 was expended in repair- 
ing the well and fixing a picottah to it. 

4. The wells (two) in the Ghingleput Taluk 

are situated in the villages 

Kadoombady. named in the margin. That at 

Kalambakam.'^ Kadoombady is stated to have 

been built some thirty years 

ago by Government at the request of the ryots, 

and the records of the Taluk office show tluit a 

sum of Bupees 169-4-0 was spent in the repair of 

this well in the years 1855 and 1864. 

5. It is said to have irrigated about thirty 
cawnies of land under the tank of that village, 
whenever the supply in the tank fell short ; and 
that, if it is again put in thorough repair, (the cost 
of which is estimated by the Tsdasildar at Bupees 
250), it would supply water to a further area of 
fifteen cawnies. 

6. The well at Kalambakam was constructed 
some forty years ago at the expense of Govern- 
ment. It nas no distinct ayacut of its own ; but 
irrigates two cawnies of nuniah land under the 
tank of that village, besides being useful to the 
village community for drinking purposes. The 
records do not show that any expenoiture has been 
incurred on this well by Government. The 
Tahsildar says that the well requires inmiediate 
repair, and estimates the cost thereof at Rupees 55 ; 
but I think it may be left to the viUc^gers to 
execute any repairs that may be necessary. 

7. Of the eleven wells in the Madranticnm 
Taluk, eight are situated in Keelamoor. The 
Tahsildar sa^s that, the Pymash account con- 
taining no inK)rmation whatever as to the origin of 
these wells, he presumed them to be the property 
of Government, and accordingly included them 
under the head of " Government wells." 

8. He states, however, that all these wells are 
completely out of repair and may very well bo 
given up, the land under them, amounting to acres 
19-9-6, assessed at Rupees 56-13-4, being transfer- 
red to the head " Dry" and assessed at the first 
class punjah rate of the village. I beg to recom- 
mend the adoption of the course proposed by the 
Tahsildar, more especially as there is no record of 
any expenditure having been ever incurred by 
Government in the repair of these wells. 

9. Of the remaining three wells, two are in the 
village of Colyalam and one at Yennamangalam. 
Those at Colyalam are entered in the I^mash 
accounts as Government wells, but the records 
show no trace of any expenditure having been 
incurred by Government on them. Both the wells 
are within the high-water line of the tank of the 
village, and, at tne spot where they are situated, 
water is said to stand to the depth of three yards 
when the tank is full. The Tah.sildar states that 
the wells are quite useless for purposes of irriga- 
tion. I, therefore, recommend tliat they be abandon- 
ed, and the lands under them, nei es 7-33-3, assess- 
ed at Rupees 44-8-11, transferred to the head of 
"Puniah" and assessed at the highest punjah 
rate of the district. 

10. As regards the one well at Yennamanga- 
lam, the Tahsildar states that there is nothing on 
record to show whether it is a private or a 
GoYormncnt well; or whether any expense baa 
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ever been incurred by Government in its repair. 
The Tahsildar further savs that it is now out of 
repair, and that the laud under it, namely, acres 
0-16-5, assessed at Eupces 1-1-11, has been lying 
waste for some years. 

11. The wells in the Ti-ivelloro Taluk are 
situated in the villages of Agaram and Siyananjery. 
That at Agaram appears to have l^en sunk by the 
shrotriemdar loug before the shrotriem had 
reverted to Government. It seems to have been 
kept in repair by the ryots themselves. Since the 
d^ when the return of private and Government 
wells was submitted to tne Board, this well has 
been treated as a private well, and the land under 
acres 5-38-13, assessed at Rupees 29-6-2, transfer- 
red to the head of ** Punjab" by the Special 
Deputy Collector, who was deputed to revise the 
Manavaiy rates in this district. 

12. The well at Siyananjery was constructed 
by the Zemindar when the village was held under 
permanent settlement. 

13. In the Pymash accounts it is entered as a 
Government well, though no expenditure seems 
to have been incurred by Gk)vemment in keeping 
the well in repair. 

14. The Tahsildar says that it is in good order 
at present, and the avacut under it is acres 14-28-9, 
assessed at Rupees §8-8-0. 

15. Prom the foregoing explanation it will be 
seen that the only wells uiat need be maintained 
in repair at the expense of Government are 
those situated in Poonamalloe, Kadoombady, and 
Siyananjery. 

Submitted to Government with reference to 
Government Order, dated 17th March 1869, 
No. 723. 

2. In this letter the Acting Collector reports on 
the condition, etc., of the sixteen wells said to have 
been constructed at Glovomment expense in the 
Chingleput District. Of these sixteen wells, it 
appears that only three are considered worth 
keeping up at Government expense. One at 
Kadoombady, in the Chingleput Taluk, requires 
repairs to the extent of 250 Rupees; but by its 
means thirty cawnies of land are watered when 
the tank fails, and it is stated that fifteen addi- 
tional cawnies may be irrigated from it if it is 
repaired. A second at Poonamalloe was put in 
repair in 1864; but it is now disused, as the Mili- 
tary authorities object to irrigation in the 
cantonment 

3. The third at Siyananjery, in Trivellore, is 
said to be in good order, and to irrigate fourteen 
cawnies, assessed at 88 Rupees. The remaining 
wells are either out of use or are kept in order 
bjr the villagers, and the Acting Colfcctor con- 
siders they mav properly be given over to the 
villi^ers and the land assessed at the highest 
wfifah rates. So far as can be gathered from Mr. 
Blaur's letter, the lands under the wells proposed 
to be abandoned are about 32 acres in extent, 
assessed at Rupees 137-8-0; he docs not give the 
assessment which will be due on them when trans- 
ferred to puiyah. The loss, however, will be very 
trifling in amount, and the Board recommend that 
the Acting Collector's proposals be sanctioned. 
They also concur with him in thinking it desirable 
to retain the remaining three wells under Govern- 
ment control. 



Order thereon, 26th August 1870, No. 1325. 

The Right Honourable the Governor in Council 
concurs with the Board of Revenue in considering 
that thirteen of the sixteen wells referred to in 
the foregoing papers should be made over to the 
holders of the lands irrigated by them, the assess- 
ment of the lands being fixed at the highest dry rate 
of the village. The Acting Collector is accordingly 
authorized to adopt this course, the financial 
result being incorporated in the report on the 
general measure which is about to be submitted. 

2. The remaining three wells should be includ- 
ed in the Public Works Department's list of 
Government irrigation works, and measures 
should be taken for the execution of the necessary 
repairs. 

(True Extract.) 
(Signed) H. E. STOKES, 
UndeV'Sod'etary to Goueitwient 



SEASON REPORT. 



REMARKS ON THE SEASON. 

NoBTHERN Section. — ^The rainfall was tolerably 
good in Ganjam, Yizagapatam, Kistna, and Nellorc, 
and in the two former districts was more plentiful 
than in the preceding month. In Godavery, how- 
ever, the rainfall was both scanty and partial. 

Ganjam, — In Ganjam, paddy was still being 
transplanted. The standing dry crops were in 
good condition, and gingeUy was being cut in a few 
localitios. The Chicacole and Ganjam rivers were 
in fresh, and tanks and channels received supplies 
of water. 

Vizagajpatam, — In Vizagapatam, the transplanta- 
tion of 'padd/y and the harvesting of gwitalu, gin* 
geUy, corralu, and raggy were progressing. 

Godavery. — ^Tanks in the Godavery Distric^eld 
inadequate supplies owing to the scanty r^nfall, 
and tne further cultivation of wet grams under 
them was retarded. The standing dry and wet 
crops also were in an indifibrent state from the* 
same cause. Under channels, however, the case 
was otherwise, and the transplanted padd/y crops 
were thriving. A few of the early dry grains were 
harvested, but the out-turn was not very satis- 
fiictory. 

Kistna, — The sudden and heavr freshes in the 
Kistna river swept away several thatched and tiled 
houses in the Bandur and Repally Taluks, and 
completely destroyed the standing early crops. 
The progress made in cultivation, except in r^ard 
to jpad%, was comparatively poor, and the condi- 
tion of standing crops was far from promising in 
the Bandur, Sattanapillv, and Vinuconda Taluks. 

NeUore. — ^Ploughing had still not ceased in Nel- 
lorc. A large number of grains were under culti- 
vatioi^and the standing crops generally were 
thriving. Indigo and potti naUavari were cut in a 
few taluks. 

Prices rose in Gkinjam, Vizagapatam, and Goda- 
very. In the other districts the prices of the 
majority of the grains remained stationary. 

Nellore alone was free from diolera. It was 
in existence in the other districts, and was most 
virulent in (Janjam, where 121 persons fell victims 
to it. Fever was, more or less, generally prevalent 
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and small-pox was con£uied to Godavcry, Kistna, 
and Nellore. 
Cattle were not free from disease. 

Ceded Distbicts. — The rainfall was general, and, 
in parts of the Kumool District, was excessively 
lieavy. 

Cuddapah, — Tanks received unequal supplies in 
Cuddapan. Faddy, cotton, and some of the dry 
grains were cultivated, and preparations for a 
rarther cultivation of the same were being made. 
The standing crops were generally thriving. Cheri' 
nangi, paddy, indigo, sajja, kon'a, and chotum were 
harvested, and their out-turn was three-fourths of 
a full yield. 

Beltary, — In Bellary, agricultural operations were 
conlmod to gathering the special products — cocoa' 
nxUs and arecanuUs — and tne sowing of the usual 
grains. 

Kumool. — The Irrigation Company's canal in 
Kumool breached in several places from the excess 
of rain, and there is little hope of irrigation by its 
means for the current season. Paddy, kwra, and 
cotton wore sown, and indigo was harvested. 

Prices fluctuated in Cuddapah and remained 
almost stationary in Kumool, while in Bellary they 
declined in some instances. 

There was no cholera, and the public health of 
the section was not affected by the existence of 
fever and small-pox in a few localities. 

Cattle suffered slightly from disease in Bellary 
and Kumool. A few cases were personally treated 
by Dr. Thackcr in the former district with partial 
success. 

East Centre. — The rainfall in this section was 
general and somewhat copious. 

ChingleptU, — In Chingleput, fair progress was 
made in wet cultivation ; dry cultivation, however, 
was impeded by the intermittent fall of rain. 
Indigo, gingelhf oil seed, cwmhoo, kar paddy, and 
raggy were harvested to a smaU extent. 

liie report from North Arcot has not been 
received as yet. 

South Arcot — The rivers Pennair and Vellar were 
in fresh during the month. Tanks received con- 
siderable supphes, and an extensive ctdtivation of 
both dry and wet grains was in progress. 

There was a slight fluctuation in the prices in 
Chincleput and South Arcot. 

Public health was good. Cholera, fever, and 
guinea-worm existed in parts of the South Arcot 
District, but were only of a mild type. 

Cattle were free from disease in Chingleput, but 
suffered from veckai in the northern section of 
South Arcot. 

Cauvert. — Copious and timely rain fell in this 
section. 

Tanjore. — ^Ample freshes came down the rivers 
in Taiyore. The cultivation of kadvpukar, samha, 
cumhoo, raggy, and cholnm were progressing. 

Ti-ichinopoly, — In Trichinopoly, tanks received 
good smjplies. Irrigating channels likewiq| were 
in full ffow, in consequence of copious freshes in 
the rivers. Kar, samha paddy, sugarcane, and 
some dry grains were cultivated, and the crops 
looked healthy. Valem paddy and indigo were 
being harvested in a few localities. 

Prices were stationary. 

Public health was generally good. Cholera, fever, 
and small-pox prevailed in a few localities in 
Tarijorc. 



There was no cattle disease. 

Southern Section. — The rainfiill was scanty in 
Tinnevelly. In Madura it was more abundant, but 
unequally distributed. 

Aladma, — The aspect of things improved in 
Madura. Tanks received moderate supplies ; the 
cultivation of dry grains and the transplantation 
of paddy were Regressing, and the standing crops 
were in good conmtion. Cotton and indigo plants 
were thriving. 

Tinnevelly, — Kar cultivation in Tinnevelly was 
contracted owing to the scarcity of water. Cumhoo, 
varagoo, and dhoU were sown in parts of the dis- 
trict. 

Prices declined in Madura and remained sta- 
tionary in Tinnevelly. 

Cholera broke out again in Tinnevelly and 
lingered about the spots it had visited before ; but 
neither in this district nor in Madura, where also 
it existed, was it attended with any serious results. 

West Centre. — ^The rain&ll was good on the 
NeUgherries ^and over the greater part of the 
Coimbatore and Salem Districts. 

Coimbaioi'e. — Dry lands in Coimbatore, which 
had lain waste up to the preceding month, were 
brought under cultivation. The crops already 
sown, including garden products, were in good 
condition. The transpkmtation of paddy under 
the Cauvery, Amaravathy, Bhowany, and Alyar, 
was progressing. Under the tanks fed by the 
Noyei river, dry cultivation supplanted nunjah 
cultivation owing to inadequacy in the water 
supply. 

ifeilgJierries. — On the Neilgherries, koraly, samai, 
raggy, ganjay, wheat, and Jceeray were in good con- 
dition ; coffee was blossoming. 

iSoicm.— Tanks in Salem, with only a few excep- 
tions, received supplies sufficient to last for two 
months. Considerable progress was made in culti- 
vating dry and wet grains, and the standing crops 
fared well, except in the Uttengiri and Ahtoor 
Tfduks, where they suffered some injunr from the 
absence of timely rains. Cumhoo, gingeUy oU seeds, 
cholum, samai, and paddy were harvestcSd in a few 
taluks. Very little cotton was picked during the 
month. 

Prices were stationary in Salem. They had fiUlen 
slightly in Coimbatore. 

Fever and cholera affected public health in 
Salem and Coimbatore ; no deaths, however, are 
reported. The sanitary condition of the Neil- 
gherries was good. 

Cattle suffered from disease in parts of Salem. 

West. — Rain fell in this section, but was more 
copious, steady, and seasonable in South Canara. 

South Canara. — ^The standing crops in Sout^ 
Canara were in good condition, and m the Uppi- 
nangadi Taluk were also ready for the sickle. 

Malahar. — The harvesting of the first or havi 
crop in Malabar commenced, and the yield pro- 
mised to be a fair one. The cultivation of the second 
or magaram crop was progressing, notwithstand- 
ing that in a few taluks insufficient rains had 
slightly impeded it. 

Prices fell in South Canara in the absence of 
demand for exportation. In Malabar they were 
almost stationary. 

Fever and small-pox in South Canara, and 
cholera and dysentery in Malabar, slightly affected 
public health. 
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Average Bazaar Pricea of Grain and Salt per Madras Garce, and Eain Report of all the Districts 
of the Madras Presidenci/y for the Month of August 1870, Fusly 1 280. 
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Statement of Cotton and Indigo Cultivation mth their Market Trices for the Month 
of August 1870, Fusly 1280. 
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30 
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2 
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10 


14 
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4,825 


«100 


18 
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Bevenue Boaud Office, 
Madras, 2\8t Sepkmhe^' 1870. 



(Signed) 



J. GEOSE, 

Secretary. 
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MISCELLANEOUS. 



THE STANDARD OF LIVING IN INDIA. 
It is now many years since we first made an 
attempt to ascertain the pressure of the land 
revenue upon the soil by an approximate estimate 
of the whole agricultural produce of the country. 
In forming these estimates, we have always 
assumed the consumption of food grains in the 
country to average about a seer (2 lbs.) per head of 
population per day. Tliis estimate is objected to 
as excessive. The Pioneet' believes that ** among 
** the mass of the population, the classes who get 
" as much to eat as they want and no more, the 
" average daily consumption of grain of an adult 
" male is about three quarters of a seer, that of an 
" adult female half a seer, that of children a 
" quarter of a seer. The richer classes, no doubt, 
" eat more than this in quantity, but they do not 
" eat much more grain." On the whole, our con- 
temporary believes the average he has given to be 
" near the mark." 

The Indian Daily Examind'heMevas this estimate 
to be too low, and affirms that in the " part of the 
" country, with which it is best acquainted, (and it 
" is a part in which the people are rather badly off 
" than otherwise,) the common allowance of rice 
'* and dhoU for an adult male is fourteen chittacks 
** (28 ounces) per diem. We are also strongly 
** inclined to think that the three children may 
" be fairly put down for at least a seer between 
" them." 

A private correspondent in the North-West 
Provinces also expresses to us his belief that our 
estimate of 2 lbs. per head per day is too high, and 
says " it is generally held in the North- West that 
** the average consumption of grain per head of 
" population is six maunds or 492 lbs. a year." 
On the other hand, earlier Indian writers confirm 
our estimate of 2 lbs. per head. Mr. Colebrook, in 
his Huahandry of Bengal, ** reckons the annual 
consumption of grain for a man at nine maunds 
(720 lbs.) a head besides cattle," (Galloway, p. 247) ; 
and this, if we remember rightly, is Sir Arthur 
Cotton's estimate. Mr. Maltby (Madras Board of 
Revenue, 1854) quotes the Collector of Bellary as 
authority for the statement that " a seer of cholum, 
the food of the great body of the people in Bellary 
and the adjoining taluks," is the ordinary consump- 
• tion of a man per day. The Madras Famine Report 
[18C6] estimates the consumptioif of the rice-eating 



population of that Presidency at 560 lbs. per head 
per year, while Mr. Fischer, of the Shevagungah 
Estate, in the same Presidency, considers an allow- 
ance of 6 lbs. of grain per day as sufficient for a 
family of five persons. Upon the whole, we are 
persuaded our estimate of 2 lbs. per head per day 
is the right one fen' the purposes of this inquiry, 
and we shall give our reasons for the belief in 
detail further on. In any attempt to define the 
standard of living in India it is necessary to 
remember that it differs in different parts of the 
country. Thus in the Central Provinces (Belas- 
pore) we are told that " the ordinary practice with 
" all classes is to have three meals a day, rice 
" and dhoU at midday, rice and vegetables cooked 
" with ghee in the evening, and rice gruel in the 
" morning before commencing work. This rice is 
" called bhassee, being simply the remains of the 
** night repast filled up with water and taken cold. 
" Some men are said to get through 3 lbs. of rice 
** per day. The castes who eat fish and flesh have, 
''of course, a greater change of diet. On the 
" whole, the great body of the people may be said 
"to live comfortably and well; and, as regards 
" quantity, will probably never eiyoy greater 
** abundance." (Ohisholm's Reports, 1866.) 

In Nagpore, " most of the Brahmins and the 
trading and artizan classes take two meals a day, 
one at about 8 o'clock in the morning, and tho 
other in the evening. The field labourers, as in 
Belaspore, take three — one in the early morning, 
one at midday, and one at sunset All classes, 
except Brahmins, Marwarees, and a few others, eat 
animal food when they can get it. All the Mah. 
ratta tribes eat fowls and eggs— the food held in 
so much abhorrence by all the higher castes in 
Hindustan. With the same exceptions all the 
people use spirituous liquor distilled from the fruit 
of the Mohwa tree." (Ross' Report, 1869.) 

Where a rioe diet, bulky and innutritions, is the 
staple food of the country, as in Bengal and Madras, 
it is the practice of the people to take at least 
two meals a day. In the North- West Provinces, 
on the other hand, where the staple food is wheat, 
" the rich Bunnea and Banker, as well as the poor 
" day labourer, content themselves with a littlo 
" parched gram during the day and one meal in the 
" evening. 

" From one year's end to another the diet is the 
" same unleavened flour cakes, parched grain, and 
" pulse, or the plain whcaten cake is changed for 
** cakes composed of wheat and barley flour, or 
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•* wbeat and gram flour mixed ; or these gitdns, 
" roughly ground, are mixed up with buttermilk ; 
" or, when green on the stalk, boiled into a mess 
" of porridge. Several kinds of vegetable, fruits, 
** and berries, too, come in their season to relieve 
" the sameness of their diet, and aid in preventing 
•* the occurrence of dyspepsia and its attendant 
" evils.'* 

An analysis of the chief articles of Indian food 
shows the necessity of supplementing the diet, 
where its staple is rice, with either meat or fish : — 
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In this table, Horsford's anaJysis of the " field 
pea" is made to do duty for an analysis of dholl 
and of gram, although the nutritive qualities of 
the latter are believed to be somewhat less than 
those of field peas. A highly nitrogenous diet, 
composed of the most nutritious cereals, with a 
plentiful supply of vegetables, enables the higher 
castes of India to dispense with meat altogether -, 
bat, where rice is the staple food, meat or fish, or a 
large admixture of dhoU, becomes indispensable to 



to bear in mind that a pound of attah is equivalent 
to 21 or 22 ounces of grain. The rations of a 
B^jpoot soldier are 1^ lbs. of attah (about 2 lbs. of 
gram) and 2 ounces of dholl per diem. (Tod's 
Itajasthan, p. 204). The same allowance is made 
to the troops in the Bhawalpore State according to 
the last Aoministration Beport. 

So much care has been deyoted of late years to 
the dietary scale of Indian jails to make them as 
close a copy as possible of the food of the people, 
that they present, we have no doubt, a venr close 
approximation to the general standard of living 
in the country. In Bengal the staple food of the 
people is rice, of which two crops are produced 
annually. The first harvest is gathered about the 
end of August; the second and greater one in 
December. A variety of grain and pulse is also 
sown, and the harvest reaped from February to 
April. Fish is so plentiful as to be at times within 
the reach of the poorest of the people, and 
there is a universal and vast consumption of 
vegetable oils. The dietary scale of the Bengal 
jfuis for labouring prisoners is as follows : — 



Bice 

Dholl 

Vegetables 

Condiments 

Meat (or fish) ... 

Oil (mustard, S^. 

Salt 

Firewood 



140 oz. per week. 
28 „ „ 

42 „ 

•'a »» »> 

16 (to 20) oz. per week. 

4} oz. per week. 

3i ») f, 

lbs. 



This scale represents, we imagine, with consider- 
able accuracy, the common diet of the labouring 
classes in BengaL No provision is made therein 
for the luxuries of sugar, tobacco, betel, or pan. 
Now, this diet cost the jaUs of Bengal, we are told, 
upwards of 27 Bupees per head per annum in 
1865. The people take two meals a day, and 
are in number about 40 millions. Travelling 
upwards, we come to the North-West Provinces 
with 30 millions of people, whose universal custom 
it is, whether rich or poor, to take but one meal a 
day in the evening, a small quantity of parched 
grain only being eaten about noon. Bice nas hero 
^ven place to wheat as the staple food, and the 
jail dietary is as follows : — 

Attah ...Wheat flour 

Bajera „ 

Jowaree „ 

Indian com flour. 
Dholl (Oytisus cajan) 
Gram (parched) 

Vegetables 

Ghee and oil (mustard) 
Chillies (one or more daily) 
Salt (100 grains per day 
Firewood . 

This scale was ad<]ipted in 1864, the improve- 
ment consisting chiefly in the variety introduced 
into the articles of which the attah is composed. 
It represents, we im^ne, a somewhat meagre 
type of the ordinary diet, and is marked by the 
absence of sugar, goor, tobacco, and other small 
luxuries in general use in the country. Bice has 
here disappeared altogether from t&e common food 



I 



, ,,- „ ^. , . . ^, , /rt X of the people. The cost of this diet was Bupees 21 

health. Bations are commonly given m aUah (flour) ™ y^^ ^ 13^5^ y^^ reached to Bupees 46 m 1869 

instead of grain, and in these cases it is necessary Jh>m the rise in prices generally. 



... 40 


oz 






... 48 


»» 






... 48 


>» 






or. 24 


it 


160 


oz. per week. 


... ... 


... 


16 


» » 


... •«• 




28 


„ (morning.) 


... ••• 


... 


24 


tf 


... ... 




2i 


f$ 



4 11 



lbs. 
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Still travelling northwards, we come to the 
Punjab to find the dietary scale as follows : — 



Attah 


...Wheat floor ?") 
Barley „ -J j 


140 oz. p 


Dholl 


24 „ 


Vegetables 


24 ,. 


Condiments 


...Garlic. 
Turmeric. 






Chillies. 


\ n M 




(yorianderseed 






Dhurnia. 




Ghee ... 


li „ 


Dhai (whey) 


18 .. 


Meat ... 


5Jlbs. 


Firewood 


... 


.. 5i., 



The cost of this dietary in 1865 was 22 Rupees 
per year, and is now about double that amount. It 
represents, we imagine, the common standard of 
living amongst the people of the Punjab, but 
without luxuries of any kind. 

In the Sindb jails the diet is a little more 
generous, and is as follows : — 



Rico 


24 


oz. 




Attah— Wheat 


48 


»» 




Bajera 


48 


t* 




Jowaree 


48 


»» 








168 oz. 


per week 


Dholl (moong) 




... 12 „ 


» 


Vegetables 




... 48 „ 


it 


Condiments 




... 34 „ 


ff 


Tamarind, or kokum . . . 




... 1 „ 


$> 


Ghee 




... 4 ,. 


ft 


Dhai (whey) 




... 70 „ 


ft 


Mutton 




... 16 „ 


tt 


Salt 




... 3i „ 


tt 


Firewood ... 




... 8 Iba. 


*t 



We have here a mixed diet of rice and dry 
grains ; but neither sugar, tobacco, betel, or pan, 
the common luxuries of India, are found in the 
scale, but it represents otherwise, we imagine, the 
full ordinary diet of an adult man throughout 
Sindh. 

In the Bombay jails (Rutnagherry) the scale is 
as follows : — 



Rico 
Attah 



...Wheat 
...Bajera 



.. 72 oz. 
.. 48 „ 
... 48 



Dholl (toor and chunna) 

Vegetables ... 

Condiments (chillies, garlic, &c.) 

Kokum ... 

Sweet oil ... 

Fish (many varieties) 

Mutton, milk, or gheo 

Salt ... 

Firewood ... 



-168 oz. per week. 
30 „ „ 
S^ tt tt 
3i„ 

13 
5 „ 
3i„ 
7 lbs. 



Although still marked by the same absence of 
small luxuries, wo believe we have here a some- 
what favourable representation of the ordinary 
food of the people. The cost of this diet in 1868 
was Rupees 40407 per head, the prices of all 






L 



the necessaries of life bcipg considerably higher 
in Western India than on this side. The jail sta- 
tistics of the Central Provinces in respect of dietary 
are so slovenly as to be all but incomprehensible, 
and present a curious contrast to the general 
excellence of all official work reported therefrom. 
As far as we can make out, the dietary scale is 
as follows : — 

Per toeeh. 

Attah... (Wheat flour) 140 oz...orl68 oz. Bajera. 

,,168 „ Jowaree. 

„ 140 „ Rice. 

Dholl 16 „^ 

Vegetables ... 24 

Gram (parched) ... 4 

Oil and gheo ... 3 „ V Returns uncertain. 

Chillies, condiments ... 

Salt 

Firewood ... 

We doubt if this dietary represents the ordinary 
standing of living in the Central Provinces. Wo 
imagine it is somewhat below that standard 
generally. 

The statistics of Madras arc complete, and leave 
nothing to be desired. The scale is as fbllows : — 
Per week. 

Rice . . .182 oz. or 154 oz. Veragoo (warree). 

or 168,, Ragee (natchnee). 

or 168 „ Cholum (jowaree). 

or 175 „ Cumboo (bajera). 
Dholl ... 20 „ 

Vegetables ... 18 „ 
Tamarind ... 3i „ (or mango pickle). 
Onions ... 3i „ 

♦Curry powder. 3 J „ 
Garlic ... I „ 

Ghee (or oil) ... 3^ „ or 14 oz. cocoanut. 
Buttermilk ...40 „ or tyre. 
Mutton or fish.. 15 „ or 7J oz. saltfish. 
Salt ... 7 ,. 

Firewood ... 14 lbs. 

In looking over these returns it is not the 
variety, but the sameness, of the food, which is the 
prominent fact in so vast a continent, comprising 
nationalities so distinct and so fiar apart in aU 
other respects. The food of the Pui\jabee is sub- 
stantially the same as that of the Bengalee aod 
the Madrassee. The co6king, no doubt, difiera 
widely ; but the food, both in quantity and nature, 
is the same. If we add to these scales the simple 
luxuries of goor, tobacco, and pan soparee, we 
embrace almost everything in so far as the masses 
are concerned. The garden cultivation of India 
belongs chiefly to the woU-to-do classes and tho 
rich. 

* Official Recipe— 

05S. dr. 

Jail cuny powder— Chillies ... 3 6 

Black popper ... 1 4 

Coriandar seeds ... 6 

Turmeric ... 1 1 

Commin seed ... 6 

Mustard seed ... 6 
Vcndeum ... 
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These dietary scales of the various jails of India 
show the consumption of cereals to bo as follows : 

Per week. 
K W. Praoinces,.. Attah ... ... 160 oz. 

Gram and dhoU ... 44 „ 
CevUrai Provinces, . A ttah ... ... 1 40 „ 

Gram and dhoU ... 20 „ 

Madras Rice ... ...182,, 

DhoU 20 „ 

Punjab Attah ... ... 140 „ 

Dholl 24 „ 

Sindh Attah ... ... 108 „ 

Dholl 35 „ 

Bengal ..• ... Attah ... • ... 70 „ 
Rice ... ... 84 „ 

Dholl 14 „ 

This table contains the consumption of g^'ain 
alone, and, if we estimate 12 ounces of attah to be 
equivalent to a pound of grain, we shall find the 
average consumption to be very nearly 2 lbs. per 
prisoner per day, independently altogether of the 
allowance of vegetables, meat, buttermilk, condi- 
ments, Ac. The allowance for European prisoners 
in Bengal is — 

Bread 168 oz. per week. 

Meat 112 „ „ 

Vegetables 112 „ „ 

or 3J lbs. of solid food per day, without taking 
account of milk, tea, sugar, &c. Largo as the 
allowance seems, it is considerably below the 
dietary scale of other English jails. 

In Tasmania, the allowance of a prisoner is 
19 J lbs. of flour and lOJ lbs. of meat per week, or 
more than 4i lbs. per day. In the Statistical 
Reporter which accompanies this issue, we have 
given a record of interesting experiments made in 
Bengal some years ago as to the quantity of food 
the people will consume when tney can do so 
without thought of its cost. The spare diet of the 
Belgian miners has been remarked upon, and yet 
we are told thev eat 2 lbs. of bread a day and 
IJ lbs, of vegetables besides other food. 

In estimating the average consumption of food 
grains in India at 2 lbs. per head per day, and 
basing our calculations thereon for testing the 
accuracy of the agricultural returns of the pror 
vinces, it must be remembered that we made no 
allowance for the consumption of grain by cattle, 
nor for the surplus food which in every ordinary 
year the harvest must bo supposed to yield to 
replenish the food stores of the country, and pro- 
vide for the loss which takes place from the 
constant destruction of large quantities thi:ough 
mildew and other causes. Our statement was as 
follows : — 

The Central Provinces not only grow all the food 
consumed by their own population, but contrive to 
export about 1,000,000 maunds of food in ordinary 
seasons. The population of the provinces is 
9,000,000, and the average consumption of food 
grain per head will not be less than 2 lbs. per day. 
A very simple calculation, therefore, suffices to 
show that the harvest must, at all events, reach 
8,000,000,000 lbs. of food, thus :— 
People, lbs. days, 

9,000,000 X 2 X 365 = 6,570,000,000 

Add l-4th for seed corn re-placed = 1,640,000.000 
Add 1,000,000 maunds export = 82,000,000 



The harvest must be 



= 8,292,000,000, 



without any allowance for the consumption of 
cattle. Now, the total acreage under cultivation 
with food grain in 1867-69 was, we are told. 

Acres, Produce, Hawest, 

Rice 2,532,321 X 579 == 1,466,136,180 

Wheat 3,313,677 X 405 = 1,342,039,055 

Other grains 4,197,561 X 440 = 1,846,907,040 

Lbs. 4,655,082,305 

The acreage under grain was well ascertained, 

and, if the produce of 1867-68 was no more than 

what is recorded, whence did the provinces iret 

their surplus, 8,600,000,000 lbs., of food from P 

We are unable, upon the most careful review of 
this passage, to modify it in the least. If Jt errs 
at all, we are persuaded that it does so on the side 
of moderation. Making every allowance for chil- 
dren, we are still of the opinion that, unless the 
harvest of the Central Provinces amount to 2 lbs, 
per head of population with a surplus for seed com 
and export, the food reserves would be drawn 
upon steadily every year. In a country where 
grain is plentiful, the cattle are largely fed thereon. 
There is probably no province of India in which 
milch kine are not so ted. The goat will not givo 
its milk without muth or orrid, and, if we were to 
draw out the estimate in detail, it would be easy 
to show that our rough calculation of 2 lbs. per 
head per day is reasonable in the extreme. We 
have no desire for a controversial victory ; but it 
is plainly important to apply a simple and efficient 
test to the returns of our settlement officers. 

These jail returns throw considerable light upon 
the cost of food in India of late years. The Pioneer 
thinks that eight rupees per head may be assumed 
to be the cost of the annual food of the population ; 
and, upon this assumption, estimates the gross 
annual value of the grain crop of the North-West 
Provinces at about £25,000,000 sterling. The 
Indian Daily Examiner thinks this too low, 
and believes ** the value of the food consumed 
** annually by each member of the population to be 
" 10 rather than 8 rupees." 

That both estimates are too low is shown con- 
clusively by the jail returns of the country. Our • 
prisons are supplied with food in immense 
quantities under contract, and it is only reasonable 
to believe that the actual cost per head in these 
circumstances is below that of the private con- 
sumer, the profits of the retail dealer being 
engrossed by the jail. But what do these accounts 
show P Instead of 8 or 10 Rupees per head, they 
show the cost, at a period long antecedent to the 
late rise in prices through successive years of 
drought, to have been as follow : — 

Cost of Food per Jiead per Annum, 
Rs. A. P. 
Pumab Jails, 1865 ... 21 15 2 
N. W. Provinces, „ .'.. 21 1 6 
Bengal, „ ... 27 1 4 

Bombay, „ ... 40 4 7 

Madras, 1868 ... 49 2 4 

The Pioneer bases its calculations upon a repudia- 
tion of " prices now current as abnormal," and 
assumes that "20 seers per Rupee may be 
taken as fair. This would give something over 8 
Rupees as the value of the annual food of the popula- 
tion per head." What has our contemporary to 
say to the fact that, with wheat at 33 seers instcsMl 

4 
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of 20 per Rupee, the cost in the Punjab jails was 22 
Rupees per head in 1865? The contract prices 
paid in tho Punjab in that year and the quantities 
supplied were — 





Quantity sup- 


Rate per 




plied. 


Rupee. 




Mds. s. c. 


Mds. s. c 


Wheat, 2nd quality 


54,286 28 12 


33 8 


DhoU 


9,297 24 14 


23 3 


Meat, free of bone 






and fat 


9,297 29 


7 


Gram (parched) ... 


3,161 26 2 


25 .12 


Gheo 


605 34 3i 


2 4 


Salt 


1,413 26 7i 


20 9f 


Condiments, (1 Ru- 






pee for 448 pri- 






soners) 






Firewood 


33,927 35 10 


4 20 5 


Vegetables (supplied 






from jail garden... 











Now, at these rates — which have since been 
nearly doubled — the cost per head was Rupees 22. 

The average net cost of each prisoner in the 
jails of the North- West Provinces during tho year 
1868, after deducting a considerable profit made 
by their labour, was — 

Rs. A. P. 



In the Central Jails .. 
„ Divisional Jails 
„ District Jail . . 



46 1 9 per head. 
56 10 
54 13 6 



and the average contract prices of the food supplied 
throughout the year was — 

Wheat flour 15i seers per Rupee. 

DhoU Hi „ 

Gram (parched) 16| „ „ 

In view of these statistics taken at tho Tlonecv^s 
own doors, what becomes of its estimate of 8 Rupees 
per head per year ? It must plainly be trebled. 

Our contemporary must now, we think, sec how 
greatly mistaken was its estimate of 4th June last 
of tho annu^ harvest of the North- West Provinces. 
" Our calculation," it says, " stands thus — 

Food of 30,000,000 people ... £25,000,000 

Clothing of do. ,,1,000,000 

Forage crops, garden stuff, and 

exports „ 3,000,000 

Seed for the next crop „ 2,500,000 

Total... ,,31,500,000" 

Upon this really absurd estimate the land revenue 
of the Provinces was declared to amount to one- 
seventh of the gross produce of the land. The cost 
per head of population in the North- West Pro- 
vinces for the last two years cannot have been less 
than 25 to 30 Rupees. Less than that would not 
have kept soul «id body together, while there has 
simultaneously been an export of produce many 
millions in excess of our contemporary's estimate. 
XiCt the Pionco' substitute tho following figures 



for its own estimates, and it will be nearer the 
mark a good deal : — 

Food, 30,000,000 of people, at 20 Rs. £ 60,000,000 
Seed corn, one-seventh of total crop 

of £70,000,000 „ 10,000,000 

Clothing, 2 Rs. per head of population „ 6,000,000 

Forage, pasture, and garden ... „ 8,000,000 

J?ui45'b,aM^ar,co//(»i, and other ex ports „ 8,000,000 

Total... „ 92,000,000 



We have estimated the clothing here at a low 
figure for a tegpperate climate like the North- West 
Provinces. Instead of the land revenue of the 
pro^dnces being one-seventh of the gross produce 
of the soil, wo are reasonably convinced tnat it is 
not one-twentieth, as we have repeatedly affirmed. 

We have assumed the exports of the North-West 
Provinces to amount to £8,000,000, a surplus 
industry of about 2 J Eu pees per head of popula- 
tion. We should think they must bo'more, but 
have no means of ascertaining the fact. AH the 
statistical returns of these provinces that we 
have seen are slovenly in the extreme. Travancore 
exports are 6 Rupees per head. The average of all 
India, 2\.— Indian Economist, Ihtli October* 1870. 



ACT OF THE GOVERNMENT OF 
INDIA. 



The following Act of the Governor- General of 
India in Council received the assent of His Excel- 
lency the Gx>vemor-General on the 5th April 1870, 
and is hereby promulgated for general informa- 
tion : — 

Act No. XVI. of 1870 

THE INCOME TAX ACT, 1870. 



An Act for imposing duties on Income and Profits, 
For the purpose of imposing duties on income 
Preamble ^^^ profits arising from offi- 

ces, property, professions, and 
trade ; It is hereby enacted as follows : — 

PART I. 

PRELIMINARY. 

This Act may be called '*Thc 
Indian Income Tax Act." 

It extends to the whole of 
British India ; 
It shall be deemed to have come into operation 
on the 1st day of April 1870, 
and it shall cease to be in force 
on the 31st day of Mjuxih 1871, 
except as to taxes and penalties 
then due and incurred there- 
under. 
On and from the said 1st day of April 1870, 
the Acts mentioned in tho 
Repeal of Acts, third schedule hereto shall be 
deemed to have been, and shall 
be, repealed to the extent specified therein, except 
as to taxes due under any of such Acts. 

Tho references made in the Court Foes' Act, 
Schedule II., to the Indian Income Tax Act-, shall 
be deemed to bo made to this Act. 



Short title. 
Extent of Act. 



Commencement 
and continuance 
of Act. 



2. 
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clause. 



Interpretation , ^' In this Act-unless there 
^^^Q ^ be something repugnant in the 

subject or context — 

" Magistrate" means any person exercising the 

powers of a Magistrate, or of 

"Magistrate." a Subordinate Magistrate of 

the 1st Class, and includes a 

Magistrate of Police and a Justice of the Peace : 

" Company" means an Association carrying on 

business in British India,whose 

" Company." stock or funds is, or are, divided 

into shares and transferable, 

whether such Company be incorporated or not, 

and whether its principal place of business be 

situate in British India or not : 



" Firm." 

" Person." 

" Defaulter." 



" Firm" includes a Hindoo 
undivided family : 

" Person" includes a firm : 
" Defaulter" includes a firm 
making default under this Act : 
In the case of any Company, or Municipal or 
other public Body or Associa- 
*' Collector." tion not being a Company, 

"Collector" means the Col- 
lector of Land Revenue of the place or district 
at or in which its principal place of business in 
British India is situate. And, in the case of any 
person chargeable under this Act, " Collector^* 
means the Collector of Land Revenue of the place 
or district at or in which such person resides. 

4. Nothing in this Act applies to the pay and 

allowances of Officers, Warrant 
Exemptions Officers, Non-Commissioned 

from Act. Officers and Privates of Her 

Majesty's Forces, or of Her 

Majesty's Indian Forces, who arc not in civil 

craplovment, when such pay and allowances do not 

exceed 500 Rupees per mensem ; 
or to any moveable or immoveable property 

solely employed for, or dedicated to, rehgious or 

charitable public purposes. 
And no member of a firm, which is for the time 

being chargeable under this Act, shaD, as such, be 

chargeable under this Act. 

5. The Governor- General of India in Council 

may, from time to time, by 

Power to exempt order, wholly exempt from the 

from Act. operation of this Act the whole 

or any part of the income and 

profits of any tribe or class of persons in British 

India. 

The Grovernor- General of India in Council may 
revoke any such order. 

All orders and revocations made under tins 
section shall be published in the Gazette of India. 

PART II. 

Duties on Oj^fices. 

6. A duty of 6 Pies for every Rupee shall be 

levied in respect of every 
Duties on offi- office or employment of profit 
CCS. in Biitish India under Govern- 

ment, or under a Company, or 
a Municipal or other public Body or Association 
not being a Company, and upon every salary, 
annnity, or pension paid in British India by 
Grovemment, or by a Company, or by a Municipal 
or other public Body or Association, not being a 
Company, to any person residing in British India 
or serving on board a ship trading to, and from, 



British Indian ports, whether on account of him- 
self or another person. 

Exemption of 7. No income, amounting to 
incomes less than less than 41 Rupees, 10 Annas, 
Rupees 41-10-8 and 8 Pies per mensem, shall be 
per mensem. chargeable under this Part. 

8. In the case of every person holding any 

paid office, employment, or 
Provision as to commission under Her Majesty 
Government offi- or under the Govei-nment of 
cials. India, or under any local 

Government, or receiving any 
annuity or pension from Her Majesty or any such 
Government, 

the duty to which he is liable under this Part 
shall be deducted from liis pay, annuity, or pension 
at the time of payment by tne Examiner of Claims 
or other proper officer, and shall be deemed to be a 
tax paid under this Act. 

9. In the case of every person holding a paid 

employment under, or receiving 
Provision as to any annuity or pension from, 
servants of Com- any Company, or any Munici- 
panies and. Muni- pal or other public Body or 
cipalities. Association not being a Com- 

pany, the duty to which he is 
liable under this Part shall be deducted from his 
pay, annuity, or pension, at the time of payment by 
the Treasurer or other officer whoso duty it is to 
make such payments, and shall be deemed to be a 
tax payable under this Act. 
Evei-y such Treasurer or other officer shall, as 
soon as may be after making 
Payment to Go- such deductions, pay to the 
vernmeut. credit of the Government of 

India, or as such Government 
shall, from time to time, direct, the amount of such 
deductions, and shall be answerable to such Govern- 
ment for such payment. 

Every Company, public Body, or Association, 
Treasurer, or other officer as 
Indemnity. aforesaid, is hereby indemnified 

for all deductions and pay- 
ments made in pursuance of this section. 
The Treasurer, Secretary, or principal Agent or 
Manager of every such Corn- 
Annual return panjr and public Body or Asso- 
by Treasurer, &c. ciation, shall prepare, and, on or 
before the 30tn day of April in 
this year, deliver to the Collector, in such form 
as may be prescribed by the Governor- General of 
India in Council, a return in writing showing the 
names of every person holding, at tne date of the 
said return, a paid employment under, or receiving 
a pension or annuity from, the Company, or Body, 
or Association whose pay, or pension, or annuity, as 
such, amounts to 41 Rupees, 10 Annas, and 8 Pies 
per mensem or upwards, together with the salaries, 
annuities, or pensions payable by the Company or 
public Body or Association to all such persons 
respectively. 

10. Whenever the full duty leviable under this 

Act in April 1870 is not deduct- 
DiflTcronce be- ed at the time of payment ia 
tween duty under that month from the pay, 
this Act for April annuity, or pension chargeable 
1870 and duty therewith, tlw deficiency shall 
under Act IX of be deducted from such pay, 
18G9. annuity, or pension at some 

subsequent time of payment. 
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PART III. 

COMPANIBS. 



11. 



Statement of 
result of accounts. 



In 



The Treasurer, Secretary, or principal Agent 
or Manager in India of every 
Shipping Oom- Company, shall, in the case of a 
panics. Shipping Company trading 

between British India and any 
other country, pay to Grovemment, in respect of 
one moiety of the net profits made by each of the 
ships of such Company engaged in such trade, 
during the year ending on the day on which the 
Company's accounts slmll have been last made up, 
the duty^ of 6 Pies in the Rupee, 

and, m the case of every other Company, pay to 
Grovemment, in respect of the 
Other Compa- whole of the net profits made 
nies. in British India by such Com- 

pany during the year ending on 
the day on which the Company's account shall have 
been last made up, the duty of 6 Pies in the 
Rupee, 
and shall prepare, and, on or before the 30th day 
of April in this year, deliver 
to the Collector a statement in 
writing signed by him showing 
the result of such accounts (if 
any), 
the case of any Company where no such 
accounts as are mentioned in 
Annual return this section have been made 
of net profits. up within the year ending on 

the 31st day of March 1870, 
the Treasurer, Secretary, or principal Agent or 
Manager of such Company shall prepare, and, on 
or before the 30th day of April in this year, 
deliver to the Collector, a return in writing signed 
bv him and stating the net profits made by such 
ships or by the Company (as the case may be) 
during the year ending on the said 31st day of 
March. 
Every such Treasurer, Secretary, or principal 
Agent or Manager is hereby 
Indemnity. indemnified for all payments 

made in pursuance of this 
section. 

PART lY. 
Duties on all otkbjbl Income and Paopits. 

12. A yearly duty in accordance with the first 

schedule to this Act annexed 

Duty on income shall be levied upon all income 

not charged under and profits accruing and aris- 

Part II. or Part ing in British India and not 

III. clmrgeable under Part II. or 

Part III. of this Act. 

13. The trustee, guardian, curator, or committee 

of any infant, married woman 
Trustees, guar- subject to the law of England, 
dians, and com- lunatic, or idiot, and having the 
mittees of incapa- control of the property of such 
citated persons to infant, married woman, lunatic, 
be charged. or idiot, whether such infant, 

married woman, lunatic, or idiot 
resides in British India or not, shall, if the infant, 
married woman, lunatic, or idiot be chargeable 
under this Part, be chargeable with the said duty 
in like manner ^d to the same amount as would 
be charged to such infant if of full age, or to such 
marriea woman if she were sole, or to such lunatic 
or idiot if he were capable of acting for himself. 



Any person not resident in British India, whether 
a subject of Her Majesty or 

N o n-residents not, being in receipt, through 
charged in names an agent, of any income or 
of their agents. profits chargeable under this 
Part, shall be chargeable in the 
name of such agent in the like manner and to the 
like amount as he would be charged if resident in 
British India and in actual receipt of such income 
or profits. 

14. Every such trustee, guardian, curator, com- 

mittee, or agent shall, when 
Trustees or required by the Collector, deli- 
agents of persons ver a statement, signed by him, 
incapacitated or of the amount of the income or 
non-resident t o profits in respect whereof he is 
furnish state- chargeable on account of such 
ments of income or infant, married woman, lunatic, 
profits with decla- idiot, or non-resident, together 
ration. with a declaration of the truth 

of the statement. 

15. Receivers or managers appointed by any 

Court m India, the Courts of 
Receiver or Wards, the Administrators- 
Manager. General of Bengal, Madras, and 
Court of Wards Bombay, and the Official Trus- 
and the Adminis- tees, shall be chargeable under 
trators-Greneral. this Act in respect of all income 
and profits officially in their 
possession or under their control. 

16. When any trustee, guardian, curator or 

committee, or agent is assessed 
Trustees, under this Act in such capacity; 
agents, receivers, or when any receiver appointed 
&c., may retain by any Court, Court of Wards, 
duties charged on Administrator-General, or Offi- 
them. cial Trustee, is assessed under 

this Act in respect of the 
income and profits officially received by him ; 

every person and Court so assessed may, from 
time to time, out of the money coming to his or its 
possession as such trustee, guardian, curator, oom- 
mittee, or agent, or as such receiver. Court of 
Wards, Administrator- Greneral, or Official Trustee, 
retain so much as shall be sufficient to pay the 
amount of the assessment. 

Every such person and Court is hereby indemni- 
fied for every retention and 
Indemnity. pajment made in pursuance of 

this Act. 

17. In the case of every person chargeable 

under this Part whose annual 

Notice requir- income or profits is, or are, in 
ing returns. the Collector's opinion, 2,000 

Rupees or upwards, the Col- 
lector shall, 

and, in the case of every other person so charge- 
able, 

the Collector may, 
serve a notice on him requiring him to fill in a 
return of his income and profits, or of the income 
and profits in respect whereof he is chargeable, in 
the form to be prescribed by the Governor- General » 
of India in Council, and specifying the day by 
which the return is to be made, and the place of 
the Collector's office at which the return is to be 
made. 

Every such notice shall bo signed by the C(^ 
lector. 

The form of the return shall accompany the 
notice. 
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18. Every person on whom such notice is served 

shall send to, or deliver at, the 

Be tarn how Collector's office the return 

made. duly filled in and signed by 

him. 

A declaration shall be added by such person at 

tho foot of the return that the profits or income 

stated therein are truly estimated on all the sources 

therein mentioned. 

19. Every person, when required so to do by a 

notice in the form to be pre- 
Lists of lodgers scribed by the said Grovemor- 
and empl6y es. Greneral in Council, shall, within 

the period mentioned in such 
notice, prepare and deliver to the Collector a list 
containing, to the best of his belief, the name of 
every lodger or inmate resident in his dwelling- 
house, and of any other persons, receiving salary 
or emoluments amounting to 41 Rupees, 10 Annas, 
and 8 Pies per mensem or upwards, employed in his 
service, whether resident m such dwelling-house 
or not, and the place of residence of such of them 
as are not resident in such dwelling-house, and 
also of any such lodger or inmate who has any 
ordinary place of residence elsewhere, at which he 
is liable, under this Act, to be assessed, and who 
desires to be so assessed at such place. 

Such Hsts shall be signed by the persons respec- 
tively delivering the same, and shall be prepared 
in the form to be prescribed as aforesaid. 

20. The Collector shall, from time to time, 

determine what persons are 

Collector to chargeable under tnis Part, and 

determine per- the amount that every such 

sons chargeable. person shall be assessed in 

accordance with the said Sche- 
dule; and, in making such assessment, income 
exempted under Section 7 shall be treated as 
chargeable under this Part. 

21. In the case of a person for the first time 

becoming chargeable under 

Computation this Part within the year of 
when assessee be- assessment, the computation 
comes chargeable shall be made according to an 
within year. average of his income and 

profits for such period as the 
Collector shall, under the circumstances, direct. 

22. TheCollectorshallcause 

Notice to per- a notice to be served on every 
sons chargeable. person chargeable under this 
Part, stating — 

(1.) The name and the profession, trade, or 
other source of the income or profits of such 
person, or of the income and profits in respect of 
which he is chargeable : 

(2.) The year, or portion of the year, for which 
the dutyis to be paid : 

(3.) The place or places, district or districts, 
where such income or profits accrues or arise : 

(4.) The amount to oe paid ; 

and requiring him, within fifteen days from the 
date of the service, to pay such amount. 

23. Such amount shall be paid to the Collector, 

Officer to grant who shall grant a receipt for 
«>«>iT^fa such payment to the person 

^^ P making the same : 

Provided that, if such income or profits accrues 
or arise at or in more than one place or district, 
the receipt shall be granted and payment made by, 
and to, the Collector for the place or district at 
or in which tho person mentioned in the notice 
resides, or (in tho case of a firm) at or in which 



its principal place of business in British India is 
situate. 

Every such receipt shall be signed by tho Col- 
lector granting it, or by such*othcr officer as he 
shall from time to time empower in this behalf, and 
such signatui'e shall be judicially noticed. 

Contents of re- 24. Every such receipt sliall 
ceipt. specify — 

(1.) The name and source or sources of the 
income or profits of the person by or on whose 
behalf the duty is paid i 

(2.) The year or portion of the year for which 
the duty is paid : 

(3.) The amount paid, and the date of pay- 
ment; and 

(4.) The place or places, district or districts, 
where the income or profits accrues or arise ; and 
shall bo admissible as p^lnid facie proof of all 
matters contained therein. 

25. Any person objecting to the amount at 

which he is assessed, or dony- 

Petition against ing his liability to be asscss- 

assessment. ed, under this Part, may, 

within the period mentioned 
in the said notice, or, if the Collector is satisfied 
that the objector has not received such notice, then, 
at any time within one month from the expiration 
of such period, apply, by petition, to the Collector, 
in order to establish his right to have the assess- 
ment reduced or cancelled. 
Provided that no person who shall have been 

served with a notice under Sec- 
Proviso, tion 17 shall be entitled to 

apply by petition imder this 
section unless he shall have made the return 
required in such notice on or before the day 
therein mentioned, or unless he shall satisfy the 
Collector that he had a sufficient excuse for not 
making such return. 
The petition shall be in the form contained in 

the second schedule to this 

Form and verifi- Act annexed, or as near thereto 

cation of petition, as circumstances admit, and 

the statements therein con- 
tained shall be verified by the petitioner or some 
other competent person in manner required by law 
for the verification of plaints. 

26. The Collector shall fix a day for the hearing 

of the petition, and, on the day 

Hearing of peti- so fixed, or on the day (if any) 

tion. to which he has adjourned such 

hearing, shall hear such petiton 

and pass his order thereon. 

Such order may be in favour of the petitioner, 
or it may simply reject the petition, or it may reject 
the petition and enhance the petitioner's assess- 
ment to an amount to be specified in the order. 

If the order be in favour of the petitioner, the 
Collector shall at once reftmd the fee on the 
petition. 

If the order simplv reject the petition or reject 
the petition and enhance the petitioner's assess- 
ment, the petitioner shall, withm one week from 
the passing of the order, pay the amount men- 
tioned in the said notice or m the order of enhance- 
ment (as- the case may be). 

27. Any person dissatisfied with any order 

under Section-26 may, within 

Appeal from fifteen days from the date 

order on petition, thereof, on payment of the 

sum in which he was assessed. 
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or to which his assessment was enhanced, present 
a petition of appeal to the Commissioner of Reve- 
nue of the division, whose decision upon such 
a])pcal shall be finaL 

Every petition presented under this section shall 
be accompanied by a copy of 
Documents t o the petition to the Collector, 
accompany appeal, a copy of the Collector's order 
thereon, and all other docu- 
ments (if any) connected with the case. 

Neither of such copies shall be chargeable under 
the Court Fees' A«fc. 

When the decision on such appeal is in favour of 

the petitioner, the value of the 

Return of fees fees on his petition to the Col- 

and excess. lector and on his petition of 

appeal, together with the excess 

paid by him, or (when the decision is that the 

petitioner is not chargeable under this Act), the 

whole sum so paid shaU at once be refunded. 

28. The Collector or Commissioner may sum- 

mon any person whom he 
Power to sum- thinks aole to give evidence 
mon persons to for the purpose of enabling 
give necessary in- him to determine how the peti- 
formation. tioner should be assessed, and 

may examine on oath the person 
BO summoned and the petitioner, and may require 
each of them to produce any documents in his pos- 
session or power relating to the sources of the 
petitioner's income or profits accruing or arising 
in British India. 

29. Whenever the Collector has reason to 

believe that, in assessing any 

Power to issue person under this Act, any 

fresh notice. source of income or .profits not 

specified in the receipt granted 
to him under Section 23 has been overlooked, 
which source, if it had then been known to exist, 
would have increased the assessment, the Collector 
may cause a fiirther notice to be served on such 
person stating the amount to be paid in respect of 
such source, and the provisions contained in Sec- 
tions 22 to 28 (both inclusive) shall apply to such 
notice and regulate the procedure thereunder. 



PART V. 

Penalties. 

30. Every Treasurer, Secretary, or principal 
Agent or Manager failing to 
Treasurers, &c., make any payment or to pre- 
failing to make pare ana deliver any return 
payments or deli- required by Section 9, 
ver returns. or failing to make any pay- 

ment or to prepare and defiver 
Trustees, Ac., any statement or return 
failing to deliver required by Section 11, 
statements or de- and every trustee, guardian, 
clarations. curator, committee, or agent 

failing to deliver any state- 
ments or declaration required by Section 14, 

shall, for every day during which such default 
continues, be fined, on conviction before a Magis- 
trate, 10 Rupees^ 

The Commissioner of the Division shall have 
power to remit wholly or in part any penalty 
imposed under this section. 



31. If any person served with notice under 

Section 22 does not, within the 
Failure to pay period specified in the said 
amount of assess- notice, pay the amount required 
ment. thereby, he shall, on conviction 

before a Magistrate, be fined 
twice the amount mentioned in such notice : Pro- 
vided that he has not presented a petition under 
Section 25. 

If any such person presents a petition under 
Section 25 and does not, within one week from the 
passing of the order thereon, pay the amount, if 
any, required by such order, he shall, on convic- 
tion before a Magistrate, be fined twice the amount 
mentioned in such order. 

On the recovery of the fine from the person so 

Grant of receipt convicted, the Collector shall 

on recovery of fine. 8^^^!^°^ » receipt without 

•^ any ftirtner payment. 

Every such receipt shall bear date fW>m the 

recovery of the fine, and, save as aforesaid, the 

provisions of this Act reLating to receipts shall 

apply to receipts granted under this section. 

32. Whoever makes a statement in any declara- 

tion or list, made or delivered. 
False state- under Section 18 or 19, which 
ments. is false, and which he either 

knows or believes to be false, 
or does not believe to be true, shall be deemed to 
have committed the offence described in Sec- 
tion 117 of the Indian Penal Code. 

Whoever makes a statement in any petition pre- 
sented under Section 25, which is false, and which 
he either knows or believes to be fi^se or does not 
believe to be true, shall be deemed to have inten- 
tionally given Mse evidence in a stage of a judicial 
proceeding. 

33. No person shall be pro- 
Prosecution to ceeded against for any offence 
be at instance of under Section 30, 31, or 32, 
Collector. except at the instance of the 

Collector. 
84. All fines imposed under this Act may be 
recovered, if for offences com- 
Mode of recover- mitted outside the local limits 
ing fines. of the towns of Calcutta, 

Madras, or Bombay, in the 
manner prescribed by the Code of Criminal Pro- 
cedure, and, if for offences committed within those 
limits, in the manner prescribed by any Act regu- 
lating the Police of such towns in force for the 
time Deing. 

In the case of a firm, the Magistrate imposing 
the fine may issue a warrant for the levy of the 
amount by dist»ress and sale of any moveable pro- 
perty belonging to the firm or to all or any of the 
members thereof. 

Sections 193 35. In Sections 193 and 

and 228 of Penal 228 of the Indian Penal Code, 

Code to apply to the words " judicial proc^id- 

proceedings under ing" shall be tiJcen to include 

this Act. any proceeding under this Act. 

PART VI. 
Payment. 
36. All taxes under this Act, except when they 
To^ «ri,*.« ^*>^ ftre deducted under Section 8 
nwi ^^' ^ ^f shall be payable on the 

^^^^' 5th day of Apnl 1870. 
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InstdlmieTfUa, 

Provided that the amount so payable may be 

paid by four equal instalments : 

Payment by the first instahnent to be paid 

instalments. on some day not later than 

fifteen days j&jer service of the 

notice mentioned in Section 22 upon the person 

paying the same, and the second instalment on the 

1st day of July, the third instahnent on the Ist 

day of October, and the fourth instalment on the 

1st day of January 1871. 

37. When any person pays only such first 

mstalment, or first and second 
Death or insol- instalments, or first, second, 
vency of person and third instalments, and in 
paying instalment, any of the quarters respective- 
ly ending on the 30th day of 
June, the 30th day of September, or the Slst 
day of December, dies, or is, by sickness or other 
intirmity, rendered incapable of exercising the 
profession or trade (if any) in respect of the profit 
arising from which he was assessed, or takes 
the benefit of any Act for the relief of Insolvent 
Debtors, or conveys the whole of his property in 
trust for the benefit of his creditors, the amount 
of the subsequent instalments or instalment shall 
not bo claimable. 

When any firm pays only such first instalment, or 
first and second instalments, or 

Firm paying first, second, and third instal- 
instalment and ments, and in any of the quar- 
dissolying part- ters respectively ending on the 
nership or becom- days last aforesaid dissolves 
ing insolvent. partnership, or takes the benefit 

of any Act for the relief of 
Insolvent Debtors, or conveys the whole of its pro- 
perty in trust for the benefit of its creditors, the 
amount of the subsequent instalments or instal- 
ment shall not be claimable. 

38. If the Collector has caused a notice to be 

served on any person liable to 

Recovery of pay the said second or any 

subsequent instal- subse(}uent instalment and 

ment. requirmg him, within seven 

days from the date of the ser- 
vice, to pay the amount of such instalment (men- 
tioning it), and if the person so served does not, 
within that period, pay such amount as required 
by the said notice, he shall, on conviction before 
a Magistrate, be fined twice the amount so men- 
tioned. 

Becovery under Eevenue Lom, 

39. In any case of default under this Act arising 

outside the local limits of the 
Optional reoo- towns of Calcutta, Madras, or 
very under Bombay, the Collector may, if 
Revenue law. he thiiuEs fit, and if the notice 

mentioned in Section 22, 29, or 
38 (as the case may be), has been served on the 
de^ulter, recover tne amount of any tax or instal- 
ment payable under this Act as if it were an arrear 
of land revenue. 

On the recovery of such amount from th 
defaulter, the Collector shall grant him a receipt 
without any further payment. 

Every such receipt shall bear date from the 
recovery of the amount, and, save as aforesaid, the 
provisions of this Act relating to receipts shall 
apply to receipts granted under this section. 



Payment of Taxes and Fines, 

40. All taxes levied, and all fines recovered, 

Paymentof ?^^^^ ^^!f ^?*.,^^]} ^® P^^^ ^ 
taxes levied and *'^%credit of the Government 
fines recovered of India, or as such Govern- 
under this Act. ^^^K ^*^ ^^^"^ ^^^ ^ ^^^ 
direct. 

PART YH. 

Miscellaneous. 

41. All or any of the powers and duties confer- 

red and imposed by this Act on 
Powers of Col- a Collector and on a Commis- 
lector and Com- sioner of Revenue may be 
missioner under exercised and performed by 
this Act may be such other officers or persons 
exercised by other as the local Grovemment shall 
officers. from time to time appoint in 

this behalf. 

42. Service of any notice under this Act sh^l 

Sorviceofnoti. S^erSf t ^^J^f Sf "^nl^ 
the signature of the Collector. 

Whenever it may be practicable, the service of 
the notice shall be on the person therein named, or, 
in the case of a firm, on some member thereof. 

When such person or member cannot be found, 
the service may be made on any adult male member 
of his fomily residing with hmi ; and, if no such 
adult male member can be found, the serving 
officer shall fix the copy of the notice on the outer 
door of the house in which the person or firm 
therein named ordinarily dwells or carries on 
business. 

43. Where any Company or firm has several 

places of business in the terri- 
Power to declare tories subject to difierent local 

grincipal place of Governments, the Grovemor- 
usiness. General of India in Council 

shall have power to declare 
which of such places shall, for the purposes of this 
Act, be deemed to be the principal place of business, 
and, when any Company has several Agents or 
Managers, which of them shall, for the purposes of 
this Act, be deemed to be the principal Agent or 
Manager. 

When any Company or firm has several places 
of business in the territories subject to a single 
local Grovemment, such Government shall have 
power to declare which of them shall, for the pur- 
poses of this Act, be deemed to be the principal 
place of business. 

When any person has several places of residence 
in the territories subject to 

Power to de- different local Governments, 
clare residence. the Gtovemor-Grenend of India 
in Council shall have power to 
declare which of such places shall, for the purposes 
of tibis Act, be deemed to be his residence, and, 
when any person has several places of residence in 
the territories subject to a single local Grovemment, 
such Grovemment shall have power to declare which 
of such places shall, for the purposes of this Act, 
be deemed to be his residence. 

The powers given hy this section may be dele- 
gated to, and exercised by, such officers as the 
Governor-General of India in Council or the local 
Government, as the case may be, shall from time 
to time appoint in this behalf. 



Digitized by 



Google 



456 



THE REVENUE REGISTER. 



[November' 15, 1870, 



44. The Governor-General 

of India in Council may, from 

time to time, prescribe forms 

for the returns, notices, and 

lists hereinbefore mentioned. 

All such forms shall be published in the Gazette 

of India, 

45. The Governor-General of India in Council 

may, from time to time, make 

rules consistent with this Act 

for the guidance of oflficers in 

matters connected with its 

enforcement, and may delegate 

to any local (Jovemment the 

powers given by this section so far as regards the 

territories subject to such Government. 
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SCHEDUL 


-. 


F(n*m of Petition under Section 25. 



Stamp 
8 Annas. 



To THE OOLLECTOK OP 

The " day of 187 . 

The petition of A. B., of 
Showeth, 
let. —lliat, under the Indian Income Tax Act, 



your petitioner has been assessed in the sum of 
27 Rupees for the year commencing the 1st day 
of April 187 . 

2«(?. — That your petitioner's income and profits 
accruing and arising from ^here specify petitioner's 
trade or other source or sow'ces of income or profits^ 
and the place or places at which such income or 
profits a.ccrues or arise'] for the year ending the 
31st day of March last were Rupees 

as will appear firom the documents 
marked presented herewith, and 

to which your petitioner craves leave to refer. 

^'d. — ^That your petitioner has no other source 
of income or profits, and has no reason to believe 
that his income and profits during the year com- 
mencing the 1st day of April 187 will exceed the 
said sum of Rupees 

Your petitioner, therefore, prays that he may be 
assessed accordingly, and that tlie value of the fee 
on this petition may be refimded lor that he may 
be declared not to be chargeable under the said 
Act, and that the value of tne fee on this petition 
may be reftmded.] 

(Signed) A. B. 

Form of Verification. 

I, A. B., the petitioner named in the above peti- 
tion, do declare that what is stated therein is true 
to the best of my information and belief. 

(Signed) A. B. 



SCHEDULE III. 
Enactments repealed. 



Number and 
year. 



Act No. IX. 
of 1869. 

Act No. 
XXIII. of 

1869. 



Act No. VII. 
of 1870. 



Title of Act. 



The whole. 



Do. 



The Indian Income 
Tax. 

An Act to enhance 
the duties leviable 
under the Indian 
Income Tax Act. 

The Court Pees' Act In Section 32 
the words 
" and the Indian Income Tax Act, 
Section 20, shall be read as if for 

' the words ' the value of the said 
stamp' the words * the fee on the 
petition* were substituted." 

In the second schedule. No. 9, tho 
words " Section 21." 



Extent of 
repeal. 



(Signed) WHITLEY STOKES, 

8ecy. to the Council of the Oovr.-QenL 
for making Laws and Begulatione. 

Re-published by order of His Excellency tho 
(^vemor in Council. 

(Signed) R. S.ELLIS, 

Chief Secretary. 



Digitized by 



Google 



THE 



MADRAS REVENUE REGISTER. 



No. 12.] M.iDEAS :— THURSDAY, DECEMBER 15, 1870. [Vol. IV. 



IRRIGATION FOR SOUTHERN INDIA. 



With all duo respect for tho genius of 
the great Sir Arthur and his almost equally 
talented brother. General Frederick Cotton, 
wo beg leave to diflFer from the manner in 
which they proceeded to work out their 
principles of ])usbanding the water resources 
of this Presidency. We believe that they 
made a grand mistake by beginning at the 
wrong end. They were quite right in 
advocating the arrest of the rivers of liquid 
gold that run waste into the sea; but, instead 
of partially stopping the gentle rivulet in 
the beginning of its career, and then coming 
down by a series of gradual and compara- 
tively inexpensive stops, they endeavoured 
to arrest the swollen and ungovernable 
torrent by one mighty and superlatively 
costly work at the very point where the 
struggle was the fiercest. No doubt they 
ultimately benefitted the lands on the lowest 
level; but they left those situated above to 
continue to suSer the worst evils of natural 
drought and the want of artificial irrigation. 
Notwithstanding the great anicuts, or dams, 
tLat have been built across the course of 
some few of our rivers, and which keep 
back sufficient water for the lands imme- 
diately under their influence, it will not be 
denied that very large volumes still rush 
over and flow into the sea, which, by a 



proper system of conservancy, may be 
preserved for fertilizing the thirsty lands 
far above the reach of the existing barriers. 
That the river-borne water can be success- 
fully turned to the development of the 
hidden resources of India has been fully 
proved by the genius of the hydraulic 
engineer whoso name wo have mentioned. 
The great works on the Cauvery, Krisna, and 
Godavery, must convince the most sceptic 
of the practicability of preventing the waste 
of water — one of the elements intended by 
the Creator to be profitably employed for 
the wants of man. Justice has not been 
done to the financial results of the irrigation 
works to which we refer, either by their 
supporters or their opponents : the former 
overestimate the revenues derived from 
them, while the latter denounce them as 
productive of no good whatever. Of course, 
as in all such cases of dispute, the truth 
really lies between the two extremes. One 
reason for the difficulty experienced in 
arriving at a correct estimate is to be traced 
to the fact that the government of the 
country is mostly carried on by Europeans. 
The people do not heartily sympathize with 
their rulers; they have their misgivings, 
and the consequence is that the ryots are 
ever apprehensive of their land-tax being 
increased. They do not tell the truth, or 
all the truth ; the true value of the water 
conserved and employed is not divulged ; 



Digitized by 



Google 



458 



THE REVENUE REGISTER. 



[JDecemler 15, 1870. 



and, in the great majority of cases where 
the fall use of the water has even been 
ascertained, the State does not get all 
that to which it is fairly entitled. The 
sudden, and often uncalled for, modifications 
of the revenue settlement have reduced the 
legitimate profits of Government which 
ought to be derived from the operation of 
these works, thus leading to the not unrea- 
sonable conclusion that the actual return on 
the capital invested in the irrigation schemes 
that have been carried out is much greater 
than that which is ostensibly realized, and 
that it is not impossible to secure all that 
which the State may fairly expect in return 
for its investment. Our idea is that anicuts 
should be built across our rivers near their 
sources, the overflowing' waters being 
caught by similar works on lower levels, as 
the waters rise over the intervening barriers 
on their steadfast course to the sea. By 
these numerous and descending barriers 
all the higher lands, and then the lower 
lands, will be successively benefitted, while, 
from the reduced momentum of the flow, 
the successive works will be of smaller 
magnitude and lesser expense than the one 
stupendous work that is required to arrest 
a swollen torrent at a point almost where it 
empties itself into the sea. 

We must not, however, cease with scienti- 
fic works in our endeavour to enrich the soil. 
It appears to us that the natural agency of 
the country, the rude and primitive picottah, 
the engine so well known and used by the 
ordinary ryot, may be brought into admir- 
able subserviency, in aid and development 
of our river and channel irrigation schemes. 
If we look at the map of the Madras Presi- 
dency, we find that, not to mention the 
smaller streams, there are no loss than a 
dozen rivers which carry rich freights of 
fertilizing material across the countiy, to 
be tumbled headlong and profitless into 
the thirsty ocean. From the Tambra- 



poorny in the south to the Mahanuddee 
in the north, volumes of water may be 
diverted for the service of man, the enrich- 
ing of the soil, and the maintenance of the 
State. With the exception of the Cauvery, 
the Krisna, and the Godavery, scarcely 
anything has been done to divert, from the 
ocean, the periodical floods carried almost 
in parallel lines across the face of the 
country. The Vypdr, the Vig^y, the 
Vel&r, the Pendr, the Palir, the Soorana- 
mooky, the Pennair, and the Mahanuddee, 
run almost literally to waste in the mighty 
bosom of the sea. By means of the 
gradually descending and comparatively 
inexpensive barriers we propose, and by 
channels drawn at right angles to these 
rivers, there may be a regular not work of 
irrigation, the blessings of which the rude 
and primitive picottah is capable of extend- 
ing to every particle of land enclosed 
within the meshes of this net. Money 
invested in such projects would certainly 
pay a good rate of interest, provided, of 
course, a judicious selection of localities for 
the erection of these barriers is made, the 
cost carefully estimated, and the execution 
left to the superintendence of the chief 
Revenue officers of the districts. . Anicuts 
ought to be erected to such a height 
alone, as just to arrest sufficient water for 
the levels above, without prejudice to the 
lands below : the water thus arrested should 
then be diverted by a canal, if possible, on 
either side of the anient ; and these canals 
may be carried to reservoirs, to another 
river, or may be so continued through the 
country as to return, if the levels will permit, 
to the very river from which they sprang. 
Lands capable of wet cultivation will thus 
have the means of being brought binder 
cultivation, while elsewhere the water car- 
ried along will be equally available for the 
purpose of being raised for the service of 
wet or garden produce. The value of water 
diflfers with the character and situation of 
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the differing localities. It may have to be 
raised from a great depth, and the soil to be 
saturated may be very poor ; here, necessa- 
rily, the price of water must be correspond- 
ingly low. Where the water has to be 
raised from a great depth, but the soil is 
good, garden cultivation may well be carried 
on ; and the value of water, in that case, 
will be rated at a higher figure. When, 
however, water may be obtained at an 
inconsiderable depth, and the land that uses 
it is also good, then its value may be taken 
at the highest reasonable figure. The scale 
will thus be graduated according to circum- 
stances ; and it will be necessary to arrange 
a classified water-rate beforehand, for the 
purpose of calculating, with some degree of 
certainty, the pi*obable returns in revenue. 
Wherever a project is likely to return at 
least six per cent upon its cost, it may well 
be undertaken j but such projects would be 
of doubtful expediency, as far as the interests 
of Government are concerned, if the return 
is likely to be less than six per cent. In 
carrying out such projects, as implied in 
our observations above, the Coleroon may 
be connected with the Veldr, the Velar with 
the Pen^r, the Pendr wijh the Pal&r, and the 
Paldr with the Toongabudra and the Krisna, 
the Krisna with the Godavery, and the 
Godavery with the Mahanuddee, thus divid- 
ing the Peninsula, from Cape Comorin to 
tho northern frontier towards Cuttack, into 
squares of land whose four sides will con- 
sist of tracks of water, readily available for 
irrigation, which must keep the wolf from 
the door, or, at all events, reduce to a mini- 
mum the evils of those famines that autho- 
rities have pronounced to be of periodical 
recurrence under the fatal influence of cer- 
tain inevitable workings of the laws of 
nature. 

We are assured that tho simple works 
suggested by us will certainly prove repro- 
ductive, and that they may, therefore, be 
carried out by raising a special loan, Govern- 



ment guaranteeing interest at four per cent 
per annum. One officer of the Public 
Works and one of the Revenue Department 
should be jointly held responsible for tho 
completion of each work in fulfilment of its 
design and estimate. They will thus in 
consultation prepare the scheme, execute 
the work within the estimated amount, fix 
the water rates upon the several tracts 
of land, and realize the revenue derivable 
from them. The numerous failures of 
similar schemes are entirely attributable 
to this want of combined action and definite 
responsibility. One prepares the scheme, 
another estimates the cost, a third carries 
out the work, and a fourth^ who has 
nothing to do with any of these officers or 
their work, fixes the revenue to be derived. 
Very often they are jealous of one another, 
and the result is waste of money on all 
hands with absolute impunity. On the 
contrary, combined action and a fixed res- 
ponsibility will ensure proper forethought 
and eventual success, without waste of 
money. Projects of this simple kind, aided 
by the primitive picottah^ will give such a 
stimulus to industry that the term indO' 
lenee will soon become obsolete in India, 
crime must necessarily decrease, the Govern- 
ment exchequer will fill, public wealth will 
be multiplied, famines will cease to trouble 
us, mortality will be reduced, and the sani- 
tation of the country vastly improved. 
Those that are acquainted with the dry 
tracts of the Ceded Districts, where irriga- 
tion is carried on by pioottah-raised water, 
will not hesitate to believe the practica- 
bility of successfully supplementing artificial 
irrigation by means of this primitive appli- 
ance. With a moderate tax, and a judi- 
ciously fixed scale of water rates, gardens 
watered by means of the picottah are 
known to yield higher profit than tho 
paddy fields of the Garden par excellence of 
Southom India. It is a mistake to suppose 
that garden lands are invariably of loss 
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value than irrigated paddy fields. The 
statistic information on the records of 
Government will bear us out in this state- 
ment. It is a fact^ not to be gainsaid^ 
that in many instances^ where land has been 
purchased for public purposes, Government 
have had to pay heavier prices for picottah- 
watored gardens than for good wet lands. 
The officers that have effected the purchases 
will, if asked, state that the owners of 
gardens have been more difficult to deal 
with than the owners of paddy fields, and 
have been less willing to part with their 
property. And why ? because the picottah 
has extended the supply and rendered the 
garden more productive than paddy lands 
with the ordinary irrigation available. This 
is a subject well worth the consideration of 
Government, whoso finances are not in a 
condition to undertake costly projects for 
the improvement of the land and the pros- 
perity both of State and people. 



CORRESPONDENCE. 



Tu the Editor of the Madras Revenue Rctjlater. 
Dear Sir, 

Adverting to the letter of Tiimevelly luqiilre^^ 
which appeared in your October issue, and 
my reply thereto, published in your following 
issue, I observe that you have rather fecc- 
tioualy remarked, " It is a question whether, 
under the new Act, Courts are likely to refund 
excess duty paid in.'* I tliink I ought to offer 
an explanation in order to exonerate Coui-ts 
acting under the provisions of the new Stamp 
Act from the imputation indirectly attributed 
to them by your remark. According to the 
repealed Stamp law (Act XXVI of 18G7), the 
Courts were hound to refund the excess duty 
paid in if the result of any investigation showed 
that the estimated value of the property was 
excessive, however faulty the plaintiff's calcula- 
tion appeared to be in wantonly overrating the 
property claimed. Under the new law (Court 
Fuos' Act), the Courts are invested with discre- 
tionary power, either to refuse, or to refund, 
accortling to the •nature of each case, the excess 
duty paid in. Clause 1, Section 10 of the Court 
Fees' Act, runs thus, '* If, in the result of any 



such investigation (as provided in Section 9), 
the Court finds that the net profits, or market 
value, have, or has, been wrongly estimated, the 
Court, if the estimation has been excessive, way, 
in its discretion, refund the excess paid as such 
fee ; but, if the estimation has been insufficient, 
the Court shall require the plaintiff to pay so 
much additional fee as would have been payable 
had the market value or net profits been rightly 
estimated. Although it may seem at the first 
blush that justice is not equally balanced on 
both sides, yet a Httle reflection convinces me 
that the legislature has wisely armed Courts 
with discretionary power, to use it when they 
think proper ; otherwise the poor defendant 
would be subjected to unnecessary expense by 
the plaintiff intentionally overrating the value 
of the property claimed. What remedy would 
there be if a plaintiff were to overrate the value 
of the property fraudulently and intentionally, 
with a view to harass a poor and helpless defend- 
ant ? It would be very awkward, indeed, if the 
representation of the defendant, made at cor- 
siderable labour and expense, should turn out to 
the advantage of the plaintiff, even if he suc- 
ceeds in proving that his opponent has overesti- 
mated the property. Under such circumstances, 
would it be expedient to compel Courts to 
refund the excess duty, or allow them to use 
discretionary power ? When anything is left 
to any person to be done according to his discre- 
tion, the law intends it must bcjdone with sound 
judgment and according to law. What is dis- 
cretion ? It is the faculty of disccrni ng between 
right and wrong, and, therefore, whoever has 
power to act at discretion, is bound by the rule 
of reason and law. And, though there lx> a lati- 
tude of discretion given to one, yet ho is so far 
circxmiscribcd that what he does must be neces- 
sary and convenient. ' 

I am. Sir, 
Your obedient servant, 

An Advocate. 



Narraindavekkekry, 

Bellary District, 

20th Novemher 1870. 



0. ) 



COURT FEES* ACT. 

To the Editor of the Madras Heveniie lieyinter. 

Dear Sir, 

With reference to your question (whether, 
under the Court Fees' Act, VII of 1870, Courts 
are likely to refund excess duty paid in), 
appended to Narraindaverkerry Advocate sluiier^ 
which appeared at page 429 of your November 
issue, I am of opinion that no such refund will 
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be made by the Courts in the absence of any 
express provision to that effect in the law. 
Your correspondent has totally forgotten the 
legal maxim, " Nova constitution futuris formam 
impon^re debet non prceierltls,^^ in expressing his 
opinion that " the insufficient stamp duty pay- 
able in suits filed when Act XXVI of 1867 was 
in force should be levied according to the 
provisions of the new Court Fees* Act under 
the authority vested in the Court by Section 12, 
and that tJiey could not be levied under 
Act XXVI of 1867, as it had been repealed 
when the suits cayne on for hearing and valua- 
tion was disputed. The learned Advocaie^s 
theory appears to have no foundation. Under 
Chapter 5 of Act Vn of 1870, the Court fees 
should be levied by stamps ; and, to ascertain 
the proper fee leviable on the institution of a suit, 
the table annexed to the first schedule is to be 
seen. In the title of this table it is distinctly 
stated that it is the " table of rates of ad valorem 
fees leviable on the institution of the suits ;** but 
it is not laid down anywhere that the fee should 
bo levied according to the amount of decree. 
Act XXVI of 1807, which was in force when the 
suit was instituted, was repealed by Section 2, 
Act VU of 1870, on and after the 1st April 1870, 
and subsequent to the institution of the suit. 
Mr. G. F. Wharton, in his observations on Legal 
Maxims, says, (p. 119), " That an action or 
" other legal proceeding commenced before the 
" passing of an ^ct, in respect of a right of 
" action accrued before the commencement 
" of the Act, proceeds as before, notwithstand- 
" ing that by the Act subsequently passed the 
" right of action in similar cases be taken 
" away, or that the proceedings in respect 
" thereof be changed." The Roman law never 
suffered a law to have retrospective effect in 
its operation. Suppose a plaintiff sued for a 
piece of land, paying 10 Rupees revenue to 
Government where the settlement is tempo- 
rary, and valuing it at 80 Rupees, being 
eight times the revenue, engrossed the plaint 
on a stamp of 8 Rupees under Act XXVI 
of 1867, which was in force when the suit waa 
instituted ; when the case came on for heaiing 
ou the 2nd Apiil 1870, Act Vn of 1870 
had come into operation, and thereupon the 
defendant raised the objection that the land 
sued for was valued at lUO Rupees, (for which 
a stamp of Rupees 7 and Annas 8 is prescribed 
under Act VII of 1870), will our Advocate 
appix>vc of the plaint, already filed on a stamp 
of 8 Rupees stamp, being retained on the 
records as it is, or will he contend that a refund 
of 8 Annas, being the excess amount under the 
new law, should be made to the plaintiff ? The 
answer to this question will itself show that our 
learned Advocate's theory is not a sound one. 



HIGH COURT— MADRAS. 



Yours obediently. 



ruRGiiT. 



2^th November 1870. 



Scotland, C. J., and Kindersley, J. 

Malabar law — Stanom lands — Perpetual lease. 

Where A sued to recover certain lands whichy 
having been perpetually leased to his family^ 
had been cleared and improved by them; but 
which his Icurnaven had illegally surrendered 
to the lessor* s heir, who conte^ided that stanom 
lands could not be pei^manently alienated — 

Held that, as tJie lease appeared to be a prudent 
arrangement for tlie benefit of the stanom- 
holder and his sv^ecessors — it being a benefit 
that waste lands were reclaimed — svxili lease was 
binding on the lessor and his successors. 

8. A. 495 of 1869. 

Arathil Kandoth Kandappen v. Kottayath 
Keyaka Kovilagatha Sungara Vurma Raja. 

This was a suit brought to obtain a declara- 
tion of title and right to a perpetual lease over 
ten plots of land, and to recover possession of 
eight of them and a portiou of No. I., and Rupees 
807-15-1, with future rent, and interest from 
date of suit. The plaintiff alleged that the 
lands were the property of Kudiravatam Bi*ah- 
maswam, of which defendant, heir of the late 
Rajah, was owner, and that they had been 
leased in perpetuity to plaintiff's deceased 
kamaven in 1824. This lease was executed 
by the EUia Rajah, and was renewed by the 
Mutta Rajah in 1831. Plaintiff further stated 
that he had cleared the lands which before were 
waste, and his late kamaven (who had been 
removed for mismanagement) had illegally 
made over to defendant possession of the 
aforesaid eight plots and portion of No. I. 

The defendant, heir of the late Rajah, 
asserted that the deeds sued on were forgeries ; 
that plaintiff's 'kamaven held on a simple lease, 
which he cancelled by giving up possession to 
the lessor, defendant's ancestor, before he had 
been removed from his office of kamaven ; that 
it was customary for Brahmaswam lands to bo 
entered in the Government accounts in the 
name of the tenant ; and that the EUia Rajah 
had no right to alienate Brahmaswam lands. 
The Principal Sudr Ameen held the latter plea 
to be a good one, also that plaintiff's alleged 
documents concerning the lease were not proved. 
He, therefore, dismissed the plaintiff's suit. 
The Civil Judge of Tellicherry, Mr. Leman, 
before whom the case came in appeal, was of 
opinion that the Principal Sudr Ameen was 
wrong in finding the lease documents forgeries ; 
if the plaintiff had forged them, why did he 
increase his difficulties by forging two docu- 
ments, entailing on himself xhe trouble of 
showing that the Ellia Rajah first made the 
lease, which was afterwards confirmed by the 
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Mutta Rajah, atnd why with the names of 
deceased people as witnessess, thus weakening 
his own case ? As to the appearance of soot on 
the cadjans alluded to by the lower Court, 
Mr. Leman quite failed to find it, nor could he 
see any reason for smoking them when the 
cadjans had been taken from the Government 
Stamp Office the year that they were executed. 
Then, as to the second ground of the Principal 
Sudr Ameen's decision, that this alleged perpe- 
tual lease was called jenma koya and was known 
as karqmgery in South Malabar, and that aliena- 
tions of this sort of tarwad property were not 
recognized, and, therefore, much less could 
stanom property be alienated, the Civil Judge 
failed to tiod any decision in which this principle 
had been laid down, and the only one to which 
his attention had been called was Special Appeal 
No. 402 of 1857, where the Sudr Court had held 
that a jenma kayo was not a perpetual aliena- 
tion. Mr. Leman, however, found that stanom 
lands could be alienated, as was clear from the 
decree in the appeal suit against which Special 
Appeal No. 402 of 1857 had been brought. It 
also was clear that, if such consent were neces- 
sary, this alienation had. been made i\nth the 
consent of the Ellia RajiEdi, who was the only 
person to be consulted, and the Mutta Rajah 
ratified what he had done. The alienation was 
not damaging to the sianoniy for the land which 
had been waste was now cultivated, and it was 
for the benefit of the landlord to get this land 
under cultivation. Such being Mr. Leman's 
view of the case, he thought that the plaintiff*s 
kamaven had no power to relinquish the lease, 
as it was clear that such relinquishment could 
not have been made for the benefit of his 
tarwad ; he, therefore, found that plaintiff's 
documents were proved, and that plaintiff was, 
under them, the lessor of defendant's lands, and 
accordingly decreed for plaintiff as sued for. 
Defendant appealed to the High Court, on the 
ground that the perpetual lease gi*anted to plain- 
tiff by the late Rajah was invalid against his 
successors. Mayne for appellant ; 0* Sullivan for 
respondent. 

The High Court delivered the following 

Judgment :— 30/A May 1870. 

It has not been contested that, if the land in 
dispute was waste and the lease was a prudent 
arrangement for the benefit of the stanom- 
holder and those who might succeed him, the 
lease would be binding. But it has been urged 
that the Civil Court 1ms not so found, and that 
there is no evidence in the record to warrant 
such a finding. We are of opinion that the 
judgment of the Court must reasonably be 
understood as amounting to that finding, and 
there is clearly evidence in the record from 
which the Coi&t might so decide. Upon this 
ground strictly we think the appeal must be 
dismissed with costs. 



HOLLOWAY AND InnES, J. J. 

Hereditary village offices — Jurisdiction — Act U 
of 1864, and Beg^dation VI of 1831. 

In a suit by a Cumum for dues and emoluinents 
of his office icrongfully withheld by certain 
ryots, the Pri^icipal Sudr Ameen was of opinion 
that wider Section 62, Act II of 1864, Uie 
District Mwisiff had jurisdiction to try such a 
claim — 

Held, in special appeal, that under Section 3, 
Begulation VI of 1831, claims to the possession 
and enjoyment of ilie emoluments of village 
offices were not cognizable by the ordinary 
Courts of Judicature, but by Hie Collector, Sec- 
tion 52 of Act II of 1864 merely providing 
for the recovery of an^ears already ascertained. 

8. A. 605 of 1869. 

Kalavagunta Chinnamrazu v. the Collector 
of the Kistna District and others. 

It appeared from the plaint that plaintiff, a 
cumum of an unsettled district, preferred a 
summary suit before the Collector for the 
recovery of mirassi emoluments from the ryots. 
Both parties entered into a x^azinamah, plaintiff 
remitting a portion of his clami, and defendants 
promising to pay the balance within three years 
from Pusly 1271. Defendants failed in this 
engagement, and also in the payments due for 
subsequent fuslies. Plaintiff applied to the 
Tahsildar, who referred the claim to the Col- 
lector; that officer adjudged payment to the 
plaintiff. The defendant-ryots still refused to 
pay for the period adjudged, and plaintiff again 
appealed to the Revenue authorities to recover 
the sum due by attachment of defendants' pro- 
perty. The Collector now, however, disallowed 
a portion of the claim, and left plaintiff to 
recover the balance by his own means. Plaintiff 
thereon sued the ryots (defendants) for Hhe 
amount bv attaching their property, and 
included tlie Collector as a defendant in the 
suit. The District Munsiff of Masnlipatam 
decreed for plaintiff. Prom this decision the 
Collector appealed, on the ground that by Sec- 
tion 3, Regulation VI of 1831, claims to enjoy- 
ment of emoluments pertaining to the hereditary 
office of cumum were not cognizable by the 
ordinary Courts of Judicature, such as the 
District Munsiff's Court, and that the Mansifr 
was incompetent to decide upon the amount of 
fees due to a village officer. The suit came in 
appeal before Mr. James Wilkins, on the Princi- 
pal Sudr Ameen's side of his Court at MasuH- 
patam ; he was of opinion that the Regulation 
quoted by the Collector entirely excluded claims 
£ke those of the plaintiff from the cognizance 
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of the ordinary Courts, whilst, on the other 
hand, Section 62, Act 11, 1864, prescribed that 
all such emoluments and dues might be 
recovered in the same manner as land revenue, 
namely, through the Collector by the sale of 
the defaulter's property, or by execution against 
his person ; and, under Section 59 of the same 
Act, parties aggrieved could apply to the Civil 
Court for redress. The Principal Sudr Ameen 
ftirther remarked that, although plaintifiTs claim 
clearly fell within tiie denomination of dues 
referred to in Section 52, Act 11 of 1864, yet 
it could not be operated upon by that Act 
unless it had not been otherwise specially pro- 
vided for. There was, however, ' no special 
provision relating to the recovery of emolu- 
ments 'due to village officers in Regulation VI 
of 1831 ; that Regulation had been enacted to 
prevent misappropriation of the emoluments 
and to maintain the due efficiency of the officers, 
and it was expressly observed by the Select 
Committee, in their statement of Objects and 
Reasons, annexed to the Bill (Act IV of 1864), 
that the Revenue authorities had no power to 
settle or enforce payment when the fees due to 
village officers were withheld, though, by Regu- 
lation VI of 1831, they had power to adjudicate 
upon the claims of persons entitled to receive 
the fees. It appeared from the Collector's last 
order that he was of the same opinion. Hence 
the Principal Sudr Ameen concluded that the 
present suit was CQgnizable by the Court of the 
District Munsiff under Section 59, Act 11 
of 1864, and he could see no reason for disturb- 
ing the decree appealed from. From this decree 
the Collector appealed to the High Court. The 
Government Pleader for the Collector, the res- 
pondent not being represented. 

The High Court delivered the following 
Judgment : — 29th June 1870. 

We are of opinion that this suit is barred by 
the operation of Section 3 of Regulation VI of 
1831, as contended by the appellant. That 
section provides that claims to the possession of, 
or succession to, hereditary village or other 
offices, or to the enjoyment of any of the 
emoluments annexed thereto, shall not be cog- 
nizable by the ordinary Courts of Judicature. 
Xt is admitted that this is a claim for the emolu- 
ments attached to the office of cumum in an 
unsettled district; but the Principal Sudr Ameen 
lias decided that tiiere is jurisdiction, apparently 
l>ecau8e Section 52 of Madras Act 11 of 1864, 
bein^ needed to effectuate an order passed, the 
apphcation of that section lets in all the other 
provisions of the Act, and Section 59 gives 
this action. Section 52, however, deals only 
^th the mode of recovering the arrears after 
they have been ascertained, and such recovery, or 
perhaps failure or refusal to recover, could sJone 
be proceedings under this Act. The complaint 
liere, however, is of the amount of arrears 
determined by the Collector, and it is obvioi^ 



that the Regulation in the case of cumums of 
unsettled distiicts withdraws this question from 
the cognizance of the Civil Courts. 

The decree of both the lower Courts must be 
reversed, and the original suit dismissed. As 
this special appeal was admitted after the time 
for appealing had expired, we shall not allow 
the third defendant (the Collector) any costs. 



Scotland, C. J., and Innes, J. 
Antecedent lease — Subsequent sale to third party 

— Purchaser and lessee. 
A, having purchased certain land from B and G 

sought to eject D, who claimed to remain in 

possession by a vi/rtue of an antecedent lease 

from B and G — 
Held that D*s claim was indefeasible^ and that 

B and G could only sell^ and A purchase the 

la/tid, subject to that claim, 

8. A, 878 of 1869. 
Siddalingappa v. Nursingappa. 
Plaintiff sued to recover possession of cer- 
tain lands which he claimed, by right of pur- 
chase, from the former proprietors (first and 
second defendants), tmder a duly registered deed 
of sale (A) dated 6th September 1865. He 
further sued for Rupees 150 for loss of produce, 
owing to third d^endant having trespassed 
upon the land. First and second defendants 
allowed the suit to go e« parte. Third defend- 
ant denied the allegations ^contained in the 
plaint, and pleaded that the plaintiff had colluded 
with first and second defendants to deprive him 
(third defendant) of the land, which he had 
enjoyed since September 1862, when he obtained 
it from first and second defendants on a twelve- 
years' lease. The District Munsiff dismissed 
the suit on the grotmd that the deed of sale A. 
was a collusive document, and upheld the lease 
bond No. I. Plaintiff appealed to the Civil 
Court of Bellary. Mr. Irvine, the Civil Judge, 
found that the firtst and second defendants 
(proprietors of the land) had transferred their 
rights to plaintiff by the deed of sale A. ; that 
defendants did not dispute this ; that this abso- 
lute sale could not be affected by the temporary 
occupation of the land under a lease by third 
defendant ; that the lease deed contained a con- 
dition that, if third defendant's possession were 
at any time disturbed, the first and second 
defendants should make good the loss so incur- 
red by him. On all these grounds the Civil 
Judge was of opinion that the lease deed No. I. 
could in no way affect the sale deed A., which 
gave to plaintiff an absolute right. From this 
decision the third defendant appealed on the 
ground, inter alia^ that the subsequent sale could 
not affect his right to hold the land for the full 
term of his lease. Parthasarady Iyengar for 
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appellant ; Gould for respondent. At the first I 
hearing the High Com-t referred an issue for 
trial to the Civil Judge with the following 

Judgment :—lSth February 1870. 

It is clear that the first and second defendants 
could only sell the land subject to the lease 
which they had already erected in favour of the 
third defendant. But, before disposing of this 
appeal, it is necessary to require the lower 
Appellate Court to record a distinct finding on 
the issue, whether the lease No. I. is genuine. 
This questiomcas expressly raised in the plaintiff's 
serxmd ground of appeal to the Civil Court. 

The Civil Judge having returned a finding in 
the affirmative, the High Court delivered the 
following final 

Judgment : — 11th April 1870. 
To the issue referred for trial on the 18th 
February 1870 the Civil Judge has returned a 
finding that the lease No. I. is genuine. It only 
remains, therefore, to reverse the decree of the 
Civil Court, and restore that of the District 
Munsiff. The third defendant (special appel- 
lant) is entitled to his costs in this and the 
lower Appellate Court. 



HIGH COURT— CALCUTTA, 



Jackson, L. S., and Glover, J. J. 

Bhuban Chandra Shome (defendant) v, Ramdayal 
Shamanta and others (plaintiffs).* 

Special appeal — Objection not taken in the Courts 
below. 

The High Oowrt allowed objections to be taken by a 
defendant which liad not been taken in either of 
the lower Courts. 

Baboo Bhagahati Charon Bose and Ambika Charan 
Banerjee for the appellant. 

Baboo Mahendra Lai Mitter fpr the respondents. 

Jackson, J.— It appears to mo that the decision 
of the lower Appelate Court in this case cannot 
be supported with reference to the authorities on 
the pomt before us. The suit was for enhance- 
ment, and was tried before the Assistant Collector 
of Burdwan, who, after hearing the evidence on 
both sides and finding that evidence to be contra- 
dictory, ordered an mquiry by an Ameen; and, 
on the report of that Ameen, made a decree in 
favour of the plaintiff. The decree made did not 
confirm precisely the rates claimed by the 
plaintiff; but took, as it were, a middle course 
between the allegations of the plaintiff and those 
of the defendant The Ameen reported that the 



• Special Appeal, No. 219, of 1870, from a decree of 
the Judge of East Bnrdwan, dated the 25th Augnst 
1869, affirming the decree of the Assistant Collector of 
that difltriot, dated the 81st March 1869. 



land of the vilhige in which the defendant's tenure 
was situated was divided into four classes, and 
ho found, not precisely in coufoiTuity with the 
whole of the evidence, but upon such part of the 
evidence as recommended itself to him, that those 
four classes of land paid certain rates which he 
stated ; and, as the greater portion of the lands of 
the defendant was found to belong to the second of 
those classes, he reported that the defendant was 
liable to pay that i*ate on that quantity of land, 
and at that rate; accordingly the decree was 
given. 

The defendant upon this appealed to the Zillah 
Judge, and the ground that he seems to have 
taken before the Judge was that the evidence upon 
which his lands had been found to belong to the 
second quality or class was not sufficient to sup- 

{)ort the finding of the Court below. The Judge, 
lowever, affirmed the judgment of the lower 
Court; and, upon review, only modified his own 
judgment and the judgment of the Court below, 
so far as to give the defendant a slight allowance 
in respect of certain lands alleged to have been 
taken for public purposes. 

The defendant comes before us in special appeal, 
and, for the first time, takes the ground that neither 
the notice nor the evidence given by the plaintiff 
complied with the provisions of the law under 
which enhancement was sought for. That pro- 
vision was the first clause of Section 17, Act A of 
1859, which describes the ground of enhancement 
as being " that the rate of rent paid by such a ryot 
" is below the prevailing rate payable by the same 
" class of ryots for land of a similar description, 
" and with similar advantages in the places 
" adjacent." Now, it is not disputed by the 
plaintiff, respondent before us, that the notice and 
the evidence fell greatly short of those require- 
ments ; and the only question upon which we have 
had a doubt is, whether the defendant ought to be 
allowed to prevail upon this ground taken for the 
first time in special appeal. 

No doubt, if the objection referred only to the 
notice, we should have been inclined to bold that 
the defendant, by his silence upon this subject in 
the Court of first instance as well as in the Court 
of Appeal, and by his going to trial contesting the 
case upon the evidence, had waived that objection. 
But nothing can get over the want of evidence, 
and with some reluctance I find myself compelled 
to follow the decisions which have been repeatedly 
given upon this point, namely, that a defect of this 
kiad is fatal to a suit for enhancement. 

But I think that, upon consideration, it is not 
unreasonable that such an objection should prevail. 
In the first place, we must bear in mind tnat the 
suit brought by the plaintiff before us is one of the 
commonest kind, and that such suits probably 
form a very large proportion of the whole number 
of suits brought in Bengal. It is very Httle, 
indeed, to ask from a plamtiff, who is seeking, as 
part of a system, to increase his receipts derivable 
from his tenants, that he should fwune his suit, 
and also prove his case in exact conformity with 
the provisions of law, which enable him to increase 
his profits ; and I think there is no hardship at 
ally so far as he is concerned, in binding him to an 
exact observance of the law. 

Then, as regards the Court, it appears to me 
that a Court administering a law like Act X of 
1859 is bound to satisfy itself that the decrees it 
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makes aro exactly borne out by tlic provisions of 
the law. 

If the conclusion of the Deputy Collector and of 
the Judge had been fully and completely stated in 
this case, it must have amounted to something 
like the following upon the evidence adduced by 
the plaintitf and by the defendant, and the word 
"evidence,'' of course, includes admission. "I 
find that the defendant, who holds a certain 
quantity of land of a particular description, is 
paying rent at a rate which is below the prevailing 
rate paj^xble by the same class of ryots for lands 
of a similar description, and possessing similar 
advantages in the places adjacent, and, consequent- 
ly, by the first clause of Section 17, Act X of 1859, 
he is liable to have his rent enhanced. I find that 
the measure of enhancement is so much, and 
consequently I give judgment for tbc iilaintiff at 
so many rupees and so many annas.'* That stated 
fully, I think, would be the conclusion at which the 
Court would have to arrive before it could give 
the plaintifi* a decree in the present case. 

Now, is tliere anything on the record which 
would justify tlie Collector's Court in giving such 
a decree to the plaintilF? It would appear there is 
nothing. lb is said that the defendant did not 
dispute these points ; but the system of our pro- 
cedure in this country is not such that, if a defend- 
ant fail to dispute or contest ?iny point, he thereby 
admits it. On the contrary, if the defendant fails 
altogether to appear and allows judgment to go by 
default, the plaintiff is bound to prove his case 
just as much as if the defeudaut had appeared and 
denied the claim. 
^ I think, therefore, wo arc bound to say that the 
judgment of both the Courts below in this case of 
enhancement are not in accordance with the law. 
At the same time it seems to me that ihe defend- 
ant has been extremely remiss in failing to take 
this ground of objection in any stage of the pro- 
ceedings below, aiul, therefore, while I think wo 
onght to reverse the decision of the Deputy 
Collector and of the Judge, and to order the 
dismissal of the plaintiff's suit, we ought to do so 
without making any ordor as to the costs of this 
appeal. 

Glover, J. — I am of the same opinion. — lolli 
June IH70.— Bengal Law Rei^oriSi Vol, K, rart 
XXVII. 



[^jippellafe — Civil.'] 

B/yley and NoiUiAX, J. J. 

Baboo Tundan Sing (one of the defendants) v. 

Baboo Pukhnarayan Sing and others (plaintiffs).* 

Act I of 1845, Section 21— Act XII of 1&41, Section 22 
— Uegxdaiion XI of 18*22 — Parchaser at a revenue 
sale — Bcventie sale—Benami purchase— Mayiager 
of a Joint Hindoo family. 

A purchase hj a managing member of a joint Hindoo 
famihj, in his oivn name, at a revenue sale held 
under Act I of 1815, is not affected hy Section 21 of 
iJie Act. A suit hy one of the mcmhers, for rccovenj 



• Regular Appeal, No. 39, of 18G9, from a decree of tho 
Jadije of Tatna, dated the 15th September 18G8. 



of possession of his share of th^ property^ 
pxirchased hy the managing member in his own 
narnCy hut for the use of the family, is not a suit 
to oust a cei'fified pitrchoser, a}id, therefore, not 
affected hy Section 21, Act Jo/ 1845.* 

This suit was instituted before the District 
Judge of Patna. The plaintiffs were Pukhnarayan 
Sing, Kasi Sing, and Tilakdhari Sing. 

The defendants were — 1, Tundan Sing ; 2, 
Matti'u Sing; 3, Lodi Sing; 4, Mahtun, bearer; 
and 5, Tukan Sing. 

The plaintifis and the first, second, third, and 
fifth defendants were members of a joint Hindoo 
family. 

The suit was for recovery of possession, after 
adjudication upon tho rights and interest of the 
parties respectively in their shares in certain 
estates and house-property in Mouza Mahusa, and 
for confirmation of possession of certain other 
estates in Pergunnahs Ghiaspur, Bhimpur, and 
Pellich, acquired at the time of joint tenancy, 
from the ijmall or joint fund, and the profits of tho 
ancestral property and tho ancestral funds. Tho 
suit was valued at Eupees 1,69,435-10, including 
Rupees 1,09,410-1-10, mesne profits, from 1209 to 
1274 (1862 to 1867), as per account and boundanes 
detailed before. The cause of action arose on tho 
27th Magh 1268 (8th February 1861), the date of 
separation from common resitlence. 

Much of the property in respect of which the 
suit was bronglit had been purchased by tho 
defendant Tundan Sing, as ho alleged, after a 
separation in the family (which he said took place 
in 1243 (1836) in his own name and out of his own 
resources, which he had acquired by trading on his 
own account. The defendant, however, failed to 
prove the separation set up by him, and it appeared 
that, although he had been allowed to remain for a 
long time in sole possession of the property which 
was the subject of suit, he had, in fact, bought it as 
managing member for the joint family, and on tho 
family account. Part of the property was bought 
at sales for arrears of Government revenue under 
Regulation XI of 1822 before the passing of Act 
XII of 1841 and part at sales for arrears of 
Government revenue after the passing of that Act. 
Tundan Sing's name alone was recorded as that of 
the certified purchaser, and it was contended, on 
his behalf, with reference to Act XII of 1841, 
Section 22, and Act I of 1845, Section 21, that, as 
he alone appeared to be the certified purchaser, 
the suit against him ought to bo dismissed. 

The Advocate-Genei'al and Mr. Money for the 
appellant. 

Mr. Paul for the respondents. 

Norm AX, J., after going through the facts of tho 
case, commenting on the evidence generally, and 
observing, " No doubt a strong^ inference in 
favour of the defendant arises from the acquies- 
cence of the family in the dispossession for so long 
a time. But I am not prepared to say that such 
inference ought to prevail against the evidence on 
which tho Judge has based his decision, especially 
if we re^rd the practice in native families of 
leaving almost all matters in the hands of one and 
only one acknowledged hurta, ov head of the joint- 
family," continued — The only remaining question 

* But see Section 30, Act XI of 1859. 
2 
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was that argued by the Advocate- General as to the 
property purchased by Tundan Sing in his own 
name at sales for arrears of Government revenue. 
Item No. 1, eight annas of Malmra, was pur- 
chased prior to the passing of Act XII of 1841, at 
a sale for arrears of Government revenue under 
Regulation XI of 1822. ]t is admitted that the 
Regulation in question contains no provision 
which can affect the rights of the plaintiff in the 
present suit. The 10th and 20th sections of that 
Regulation empowered the Government, in case of 
a henami purchase, to annul or cancel the sale, and 
to dispossess the purchaser. 

As to the purchases made after the passing of 
Act XII of 1811. Section 22 of that Act provides 
" that any suit brought to oust a certified purcha- 
** ser as aforesaid, on the ground that the purchase 
" was made on behalf of another person, not the 
" certified purchaser, though by agreement the 
" name of the certified purchaser was used, shall 
" be dismissed with costs." Act XII of 1841 was 
repealed by Act I of 181-5, and it has been decided, 
and we tiiink rightly decided, by Mr. Justice 
Mitter, in Booa Rnssoolce v. Naicah Nazlm of 
Bengal,* that, by such repeal, the defence which 
the nominal purchaser would have had in a suit by 
the real purchaser is taken away. 

Then comes a question os to a purchase of six 
annas of Mahespur made by the del\}ndant Tundan 
Sing, at a sale for arrears of Government revenue, 
after the passing of Act I of 1845. 

The case of a purchaser at a sale for aiTears of 
Government revenue made by the manager of a 
joint Hindoo family in his own name, on behalf of 
tho joint family, does not appear to be expressly 
provided for by Section 21 of Act I of 1815, and 
it would only be by a forced construction that 
such a case could be brought within the tei'ms of 
that section. The section is a penal one, and 
should, wo think, be construed strictly. The words 
are, " Any suit brought to oust the certified 
*' purchaser as aforesaid, on the ground that the 
" purchase was made on behalf of another person, 
" not the certified purchaser, though by agrce- 
" mcnt tho name of tho certified purchaser was 
" used, shall be dismissed with costs." 

I think it must be taken as found as a fact that 
tho purchase of Mahespur was miwio by Tundan 
Sing, as managing member of the joint family, on 
behalf of himself and tho other members of tlie 
family. Tho suit is not brought against Tundan 
Sing on tlio ground that the purchase was made 
on behalf of another person and not of himself. 
The purchase was, in fact, admittedly made by him 
on his own behalf, though others may be interest- 
ed with him. Tho suit is not brought to oust him, 
but to establish tho rights of his co-sharers as 
joint owners with him. The language of Section 
36, Act XI of 1850, is dificrent from that of Section 
21 of Act I of 1845. Words are introduced in tho 

* Afril 26t/i, 1869. — In this caso, Mittor, J., relied on 
Raja Safya Samn Qhosal v. Mahesh Cluindra Mitter, 
2 B. L. R., P. C , 23, q. v., and also on Oopeo Mohun 
Thakoor v. Rftja Radlianaih, 2 Knapp'a P. C. Cases, 228, 
as illustrating the doctrine that *' a statute which does 
** not declare a particnlar transaction to be illegal, but 
" which is merely rcstrictivo of jurisdiction ; or, in 
" other wonls, which simply prohihits the cogriizancc of 
u a snit based upon that tninsaction, can bo set up as a 
„ bar to such anit, after it has been i-epealed by a subsc- 
j, queut Act of the legislature." 



latter enactment which may probably include the 
case of a purchaser by the managing member of a 
joint family in his own name. It stands as 
follows, "Any suit brought to oust the certihod 
*' purchaser as aforesaid, on the ground that the 
" purchase was made on behalf of another person, 
" not the certified purchaser, or on behalf partly of 
" himself, and partly of another person, thougli 
" by agreement the name of the certified purcha- 
** ser was used, shall be dismissed with costs." 

On the whole, we are of opinion that a purchaser 
at a sale for arrears of revenue under Act I of 
1845, made by the managing member of a joint 
Hindoo family in his own name, but on behalf of 
the joint family, is not affected by the 21st section 
of that Act; and that, notwithstanding anything 
contained therein, the members of such joint 
family may sue to enforce rights acquired by them 
under such a purchase, as against the managing 
member, though he is the solo certified purchaser. 

The result is that, in our opinion, the appeal 
must be dismissed with costs. — Appeal dismissccL 
—20th April 1870.— Idem.- FaH XXVIIL 



HIGH COURT— N. W. PROVINCES. 



[A^jpellate Jurisdktlon.'] 

TCJRNEB, OfFG. C. J., AND TqEXBULL, OpFO. J. 

Revenue Courts— Jar isdktion— Bent —KahuUaf, 
Clause 3 of Section 23 of Act X of 1859, givhr; to 
Revenue Courts iJce adjudicature of complaints of 
excessive demands of rent, tlie Comis are not 
deprived of jurisdiction in such cases because 
incidentally theij may liave to determine as to the 
gemcine cliaracter of a hahuliat. 
S. A. 670 of 1870. 

Kasheo Ram (appellant), r. Gnnga Pershad and 
others, (respondents). 

Tins was a special appeal against tho decree of 
Mr. 11. G. Koene, Officiating Judge of Futtehpore, 
in Appeal Suit No. 2 of 1870. 

Pearcy Mohun and Adjoodhya Nath for tho 
appellant, the plaintiff*. 

Ilunooman Bersli<id and LuUa Fei'slwd for the 
respondents, tho defendants. 

The particulars of this caso will appear from tho 
following judgment : — 

The plaintiff* complained that tho defendant 
demanded from him excessive rent. 

The defendant admitted he had made the 
demand alleged ; but declared it was not excessive, 
in that it was agreed to by the plaintiff*, as evi- 
denced by a kabuliat. 

The execution of this kabuliat is denied. 

By some means or other tho suit came for deci- 
sion before a gentleman who was not competent 
to try it, namely, the Assistant Collector, He 
proceeded to try and dispose of it, and, having 
heard tho evidence, and written an opinion, tho 
Collector, who should have tried it, was good 
enough to adopt the whole proceedings as his own 
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by inscribing the word "confirmed" at the foot of 
the Assistant Collector's proceedings. The Judge, 
oil appeal, did not notice this irregularity; but, 
considering that tho kabuliat had been rejected 
on hisufficient grounds, he remanded the suit for 
trial under Section 351. 

It ia needless to point out that this procedure 
was erroneous on tho ground on which he proceed- 
ed, as the suit had not then been disposed of on a 
preliminary point, although it would have been a 
proper order had he founded it on the irregularity 
of the proceedings in the Court of first instance. 
AVhen the case came back to the Court of first 
instance it was brouglit on the file of the Officiat- 
ing Collector, who, after examining the parties, 
dismissed the suit as incognizable by a Revenue 
Court, and this decision the Judge has, on appeal, 
affirmed. 

It appears to us that the suit unquestionably 
falls within the scope of Section 23, Clause 3 of 
Act X of 1859. The words of that clause restrict 
to Revenue Courts the adjudication of complaints 
of excessive demands of rent. The plaintifl' avers 
such a demand has been made, and the defendant, 
not denying the demand, justifies it. 

The circumstance that it will be incidentally 
necessary for the Revenue Court to determine as 
to the genuine character of the kabuliat does not 
deprive that Court of jurisdiction. 

The judgments of the lower Courts must be set 
aside and the case remanded to the Court of first 
instance for re-trial under Section 351 ; costs of 
this appeal to follow the event. — Ist Aagmt 1870. — 
N. IF. ProvUces Reports, Vol, II, Fart VIL 



SrAKKIE, J., AND TCR>^BULL, OfJTG. J. 

Lease of zemindar y land — Hcreditai'y — Tenancy 
Jn/ni year to year — Onus probandi. 

Wlici'c, hy ail -old puttah, lands forming paii of a 
zenundary had been leased at a specified rent, 
ilicre being no words in the puttah importing the 
hereditary and istimrari character of ilie tenure, 
the absence of such words may be supplied by 
evidence of long umnte}inipted enjoyment, and of 
tJte descent of the tenure from father to son, 
whence that hereditary and istimrari character 
Diaij be pi'esumed. 

To rebut the evidence afforded by long unintarupted 
enjoyment and the descent of tlis tenure from 
fatliA^' to son, it lies iipon the party assciiing tho 
Jiolding to be from year to year only and deter- 
minable at will, to prove such assertion, 

S, A. No. 377 of 1870. 

Dccn Dyal Singh and others (appellants), r. Heera 
Singh and others, (respondents.) 

This was a special appeal against the decree of 
Rao Kanjee Sahac, Subordinate Judge of Ghazeo- 
pore, dated the 28th January 1870. 

Pearey Mohun and AU Ahmud for the appellants, 
the defendants. 

Hyder Ifossein, Dwarka XatJi, and Bunwai'ce Lai 
for tae respondents, the plaintiffs. 



The particulars of this suit will appear from tho 
following judgment : — 

This IS a suit to eject the defendants from 
19 biswas, 17 biswansees of land, and to recover, 
mesne profits. 

The plaintiffs claimed the right of ejectment 
on the ground that the defendants hold the land 
under a lease terminable at pleasure, and that they 
refuse to surrender, although notice was given to 
them of the plaintiffs' intention of resuming tho 
land in Fusly 1275, and that they thus continue 
to hold wrongfully as trespassers, and are liable 
to the plaintiffs for tho mesne profits of tho land 
for Fusly 1276. lliey allege that tho lease was 
by a parol agreement ; that there was no fixed term 
of years stipulated ; and that the tenancy of the 
lessees was a mere tenancy -at-will from year to 
year. They admit that the lease was granted by 
their progenitors to the progenitors of the defend- 
ants at least one generation back, and that it has 
subsisted now fully forty jrears. It is also admitted 
that they had, on a previous occasion, brought a 
suit for recovery of aiTcars of rent against certain 
sub-tenants of the defendants, which, on tho 
defendants' intervention, was dismissed. Defend- 
ants contended, on the other hand, that the leaso 
was a written one, and in perpetuity. They wero 
unable to produce it, as it had been lost during tho 
mutiny ; but the holding had been in their family 
for nearly a century, and had descended to them 
in regular succession from father to son ; and, 
therefore, so long as they paid the fixed rent 
stipulated, which, in fact, they had paid in full to 
Fusly 1275, they could not be ejected. 

Two similar suits were brought by other plain- 
tiffs, against tho same defendants upon the samo 
ground of action, for ejectment from certain other 
plots of land held under similar conditions, in 
which the defence set up and the issues between 
the parties were precisely the same. 

The plaintiffs in all three suits are sharers (to 
the extent of one-third share each) in the samo 
** patti dalip," and the several plots of land for 
which each set of plaintiffs now separately sues 
appear to have origmally been one holding, and to 
have been leased to Nanka Singh, from whom tho 
defendants are descended, under one and the samo 
agreement ; and the terms of the leaso and tho 
tenure of the land are the same in all. 

Tho first Court, in determining the suit now 
before us in this appeal (Heera Singh and Gokul 
Singh, plaintiffs), found that, in a former suit 
instituted against the defendants in 1849, by 
Baboo Ram Raj Singh and others (from whom tho 
plaintiffs are descended), for the recovery of 
arrears of rent of the holding now in dispute, tho 
defendants had clearly asserted an adverse title 
under the lease which they then declared to be an 
istimrari tenure, and, holding thence that the suit 
was barred by limitation, dismissed the claim. 

In the two other suits (Ram Lochun and other?, 
plaintiffs. No. 573, and Naipal Suigh and others, 
plaintiffs. No. 577, also now before us on the 
appeal of the defendants), tho Munsiff held that 
the same bar of limitation did not apply, inasmuch 
as the interests of the several plaintiffs wero 
distinct, and the result of the former suit (of ISi-P) 
and the adverse title then set up by the defend- 
ants could not affect tho rights of others not 
parties to that suit ; and on the merits, finding 
that the defendants had foiled to prove the 
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iatimrari charauter of their tenure, he decreed the 
claim. 

The lower Appellate Court, to which the plain- 
tiffs appealed against the first Court's order 
dismissing their claim in this suit, and the defend- 
ants appealed against the judgment in the other 
two cases decreeing the claim, took up the three 
cases together. 

The Subordinate Judge found that the subject- 
matter in dispute was the same in all ; that the 
issue was on the same question, touching the con- 
ditions of the same lease, and regarding land 
Ibrming different portions of the same holding; 
and he held, therefore, that the judgment of the 
first Court, dismissing the suit in one case and 
decreeing it in the others, was inconsistent. He 
overruled the finding in this suit on the question 
of limitation, and, agreeing in the finding as to 
the tenancy being from year to 3'eai* only and 
determinable at will, reversed the decision in this 
case, and, dismissing the defendant's appeals in 
the other cases, decreed the claim in all three suits 
in the j)laintifl''s favour. 

We observe that this decision is based entirely 
upon the principles laid down in certain judg- 
ments of the late Sudr Courts of the North- 
Western Provinces, and cited as precedents — Ko. 
6Q of 1865 (North-Western Provinces), dated 27th 
October 18(i5, Gur Dyal Singh, plaintiff, appel- 
lant, Padan Singh and others, defendants, res- 
pondents, and Ko. 100 of 18G2. dated 11th May 
]8<33, Kajah Tikam Singh, defendant, appellant, 
Hurlal, plaintiff, respondent; No. 51 of 1852 of 
the Calcutta Court, dated 25th July 1853, Musu- 
mat Amir-un-Nissa, defendant, appellant, Maha- 
rajah Het Narayan Singh, plaintiff, respondent, 
namely, that " the mere fact of lessees having 
" been in possession for many years, and of their 
** havmg been succeeded in the tenure by their 
" heirs, does not prove the lease to have been 
" granted in perpetuity," and " that even an 
" * istimrai*i mukarrari patta' does not convey any 
" hereditary right unless such terms as * ba far- 
** zandan' or * naslan bad naslan' are contained in 
" the body of the deed." Special stress is laid 
upon the necessity of such terms being specifically 
employed in order to establish the character of a 
lease in perpetuity and create an hereditary right 
in the lessee, and it is upon the absence of such 
terms from the agreement made originally 
between the parties in the present instance that 
the judgment mainly, indeed entirely, turns. 
We cannot uphold this judgment. 
It has been held by a decision of the Privy 
Council of 18th January 1869, in the case of Kajah 
Suttosurrun Ghosal v. Mohesh Chunder Mitter, 
which reiterates the principle already laid down 
in a former case of Baboo Gopal Lai Thakoor v. 
Teluck Chunder Kai and must be regarded as 
superseding the rulings relied on by the lower 
Ai)pellate Court, that " where, by an old puttah, 
" lands forming part of a zemindary had been 
" leased at a specified rent, but there were no 
" words in the puttah importing the hereditary 
" and istimrari cnaracter of the tenure, the absence 
" of such words was supplied by evidence of long 
" and uninterrupted enjoyment, and of the descent 
"of the tenure from father to son, -vv^ hence that 
** hereditary anc? istimrari character might be 
" presumed." 

The present case is, we consider, precisely one 
of those to which this ruling appUcs. 



We are of opinion that the whole circumstances 
shown in the evidence in the case ftimisli the 
very strongest presumption of the hereditary and 
istimrari character of the tenure under which the 
defendants originally took, and have since held, the 
land now in dispute, and that the plaintiffs have 
altogether failed to establish the right which they 
claim to eject the defendants. 

It is true that the lease under which the hold- 
ing was created has not been produced, and 
neither the precise terms nor the date of the grant 
actu.illy made to the ancestors of the defendants 
have been put in proof; but it is shown that tho 
whole of the lands now in dispute in the several 
suits under consideration between the parties 
originally formed one holding, which was given 
under one lease, some generations back, by the 
ancestors of the [)laintiffs to the defendants* 
ancestors ; that not only have the interests of tho 
descendants of the original lessor been separated 
and divided, but tho lands of the original holding 
have been sub-divided amongst the descendants 
of the first lessee, and have descended by inherit- 
ance from father to son in regular succession, 
through two and three generations, and from 
them to the defendants, and this has been with 
the full knowledge and consent of the plaintiffs 
and their predecessors, who have regularly receiv- 
ed from tlie several defendants the proportionate 
share of the rent originally fixed upon tho holding 
according to the share of their own interests in 
it, and the share of the holding severally in the 
defendants' occupation. 

We hold, then, that the presumption is alto- 
gether in favour of the defendants' allegation that 
the tenure was of a perpetual hereditary character, 
and that, to rebut the evidence afforded by the 
long uninterrupted enjoyment and the descent of 
the tenure from father to son, it lay upon tho 
plaintiffs to bi-ing proof in support of their asser- 
tion that the holding was only from year to year, 
and determinable at will. This tliey have failed 
to do, and we consider that they have shown no 
title to come into Court to eject the defendants 
from the holding, and are not entitled to the 
decree which they have obtained from tho lower 
Appellate Court. 

AVe, therefore, decree the appeal, and, reversing 
the decision of the lower Ai)pellate Coiirt, dismiss 
the plaintiffs* cluira with costs, and interest at 
six per cent. — lOth August 1870. — Idevi, 



HER MAJESTY^S PRIVY COUNCIL. 



[Bekgal Case.] 

Service jagJiire hi a zemindary — Tenure on the 
condition of a imrticular service — BiyJd fo 
resume, 

Wliere A, the owner of ihezemindary rigid, sottgU 
to restune from B ceiiain lands which had been 
originally granted for ilie sei'vice of preventing 
the ravages of laild elephants in the zemindary, 
and A contended that, as B^s tenure was onhj 
created sulse^imnt to the permanent settlemmf^ 
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he teas eniiiled to set it aside under Act I of 
1845— 

Held that B's claim was founded on an earlier 
grant sixteen years hefore the permanent settle- 
me7it, hy which an hereditary jaghire tenure had 
been granted to those from whom B claimed / 
that, in evei^j case, the right to res^ime must 
depend upon the nature of the particular tenure, 
or the terms of the imrticidar grant ; and that 
there was a clear distinction between the grant 
of an estate burdened with a certain service, 
and the grant of an ojjice the performance of 
whose duties are remunerated by the use of 
certain lands* '^ 

In this case the grant may be said to have been 
made pro servitiis impensis et impcndendis — 
partly as a rcivard for p>ast, partly a^ an 
inducement for future, sei^ices ; and, upon a 
true construction of the grant, though the 
grantee is still bound to protect the pergunnah 
from the incursions of wild elephants, should 
such incursions be renewed, he was not Uahle to 
have the grant resumed, becatise there is no 
longer any occasion for the performame of this 
particular service, there being now no fear of 
tJie depredations of these wild elephants. 

Judgment of the Lords of the Jndicial Com- 
mittee of the Piivy Council on the appeal 
of Alexander John Forbes v. Meer Mahomed 
Tuquep and others, from the High CouH of Judi- 
cature at Fort William in Bengal, delivered 
26th July 1870. 

Present : 

Lord Cairns. 

Sir James W. Colvile. 

Sir Joseph Napier. 

Sir Lawrence Peel. 

The appellant is the owner of the zemindar j 
right in Pergunnah Sultanpore, and Taluka 
Riemae, iu Zillah Pumeah. These mehals were 
purchased by him in April 1851 fi'om one 
Pertaub Singh, who, on the 24th July 1850, had 
purchased the estate, of w hich they tiien formed 
part, at a sale for ari'cars of Government 
revenue ; and the estate so purchased by Per- 
taub Singh had once been part of a far more 
extensive zemindary, which in 1802 was first 
pennanently settled with one Ranee Indrawatee. 

In July 1862 the appellant conmienced the 
suit which has given rise to this appeal, in 
which he claimed against the respondents, first, 
the right to resume 9,000 beegahs of land held 
by them upon the t^jnurc, which will be after- 



wards considered ; and, secondly, the right to 
recover from them 2,000 becgalis of land 
described as towfeer, or excess, being lands 
which he alleged they had wrongfully acquired 
under colour of their tenure by gradual 
encroachment or otherwise. 

The Court of first instance allowed the first 
of these claims, but rejected the second. On 
appeal and cross appeal the High Coui*t of 
Calcutta rejected both claims, reversing the* 
decree of the Court below on the first, and 
affirming it on the second, and dismissed the 
suit. This appeal again raises both questions. 

The claim of towfeer may be shortly disposed 
of. It was very faintly pressed at the Bar. 
Mr. Leith, it is true, relied upon a passage in 
the Ameen's report at page 73 of the record ; 
but the Principal Sudr Ameen was of opinion 
that, on the Ameen's repoit taken as a whole, 
no excess of land was shown to be in the 
respondent's possession ; but that, on the con- 
traiy, they appeared to hold less than 9,000 
beegahs in all. The High Court has confirmed 
that decision, and no grounds have been laid 
before their lordships Avliich w^ould justify them 
in disturbing the concurrent finding of tbe two 
Indian Courts on what is, in fact, a mere ques- 
tion of boundary and measurement. 

In dealing with the question of resumption, 
their lordships desire to state, in the first place, 
the conclusion to which they have come touching 
the origin and duration of the tenure on which 
the lands sought to be resumed are held. 

The following is its history. In 1775 the 
lands in question were granted by the sunnud, 
at page 100 of the record, to Meer Syud Ally, 
a Pei*sian, who had done, and was doing, good 
service in repressing or preventing the incur- 
sion of wild elephants coming from the Morungs 
or Terai upon the cultivated lands of Pergun- 
nah Sultanpore. This first sunnud contaiued 
no words of inheritance. In 1786, the Meer, 
being then dead, the Government gi-anted the 
second sunnud in favour of Meer Abdool 
Hossein Khan and Meer Ally Rczza, Avho repre- 
sented themselves to be the elder brother and 
nephew of Meer Syud Ally, and, as such, his 
heirs. This sunnud does contain words of 
inheritance, and made the grantees and their 
descendants fixed jaghiredars. It is not shown 
what, if any, intemiption of possession took 
place between the death of Meer Syud Ally and 
the date of this second sunnud. In February 
1804, Mirza Mahomed Saduk Goolstana and 
others brought a suit against Meer Ally Rczza 
and the widow of Meer Abdool Hossein, alleg- 
ing that they were the true heirs of Meer Syud 
Ally, and that the grantees under the second 
sunnud had falsely pretended to be his brother 
and nephew. The first decijDO in this suit 
declared the plaintiffs to bo tho true heirs of 
Meer Syud Ally, and directed tho defendants to 
relinquish the posjscssion and enjoyment of the 
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jogbire to them, treating apparently the former 
as trustees for tlie true heirs. On appeal the 
Provincial Court afl&rmed this decree and 
dismissed the appeal. But, considering appa- 
rently that it could not, without the sanction of 
Government, transfer the benefit of the second ' 
sunnud" from the persons named in it to the i 
true lieirs of Meer Syud Ally, it directed that ^ 
the possession of tlic former should remain ' 
undisturbed " until an order should be issued 
4*om head quarters," meaning the Governor- 
General in Council. 

In consequence of these decisions the third 
sunnud was granted on the 10th January 1807. 
It recited the two former sunnuds, and that by 
the decrees in the last-mentioned suit the heir- 
ship of the plaintiffs had been proved, and the 
said jaghire continued to the plaintiffs. And 
it went on to state that, under these circum- 
stances, the Government had, on the application 
of Meer Mahomed Saduk, con finned the said 
jaghire lands to the plaintiffs, from whom the 
present respondents derive their title. 

Under the three sunnuds the lands comprised 
in the jaghire have been held rent-free for 
nearly a century. 

One of the questions raised in the suit is, 
however, that, utder the circumstances above 
stat^jd, the title of the respondents must be held 
to have been fii-st created by the third sunnud 
in 1807 ; and that, inasmuch as the zemindary, 
of which Sultanpore was then pai-t, was perma- 
nently settled in 1802, the appellant, who claims 
through an auction purchaser, is entitled, under 
Act I of 1845, to set aside the tenure as one 
created within his zemindary since the perpetual 
settlement. 

Their lordships are of opinion that this con- 
tention cannot be supported. It is perfectly 
clear that the effect of the second sunnud was 
to create sixteen years before the settlement of 
the estate in 1802 an hereditary jaghire tenure, 
and that the settlement was made upon the 
assumption of the subsistence of that hereditary 
jaghire. The grant was perfectly good against 
the zemindar, who could not have come into 
Court to set aside the second sunnud on the 
ground that the grantees had obtained it from 
Government by fi*aud or misrepresentation. 
Nor, in fact, has any Court, or any authority, 
ever revoked or set aside that second sunnud. 
The decrees in the suit between the real and 
pretended heirs of Meer Syud Ally made (subject 
to the sanction of Government) the latter 
trustees for the former, and directed them to 
relinquish the enjoyment of the lands accord- 
ingly. And the Government by the third 
sunnud sanctioned that arrangement and con- 
firmed the title of the true heirs. On this view 
of the transaction tlie action of Government 
and tho inactiqji of the zemindar in 1807 
become intelhgible. For it is not to bo presumed 
that tho Goveniijicnt would have assumed the 
power of giunting a new tenui-e in a settled 



zemindary, or that the zemindar would have 
submitted to such an invasion of his rights. 
Their lordships, therefore, concuning on Una 
point with the High Court of Calcutta, are of 
opinion that the jaghire of tho respondents 
must be held to be a tenure created before, and 
subsisting at the time of, the decennial settle- 
merit, and consequently that it is within the 
exception of the 26th Section of Act I of 1845 ; 
whether the appellant has, or has not, in respect 
of his estate, the powers of an auction purchaser 
under that Act, (as to w^hich their lordships 
express no opinion) ; and w^hether the Ixmds 
comprised in it were, or were not, part of tho 
zemindaj*y settled in 1802. 

Has, then, the appellant established his right 
to resume tho lands comprised in this ancieit 
jaghire. His case is tliat they are within the 
limits of tho zemindary settled in 1802 ; that 
as between the Government and the zemindar, 
they were then treated as mal or revenue-paying 
lands, and a revenue assessed upon them, 
although they were then, and have ever since 
been, held rent-free a« between the zemindars 
and the jaghiredars ; that, under these circum- 
stances, they must be deemed to be chakei-an or 
sei-vice lands, and that the services on which 
they were held, being no longer required or 
pei-formed, the right of the zemindar to resume 
them has accrued. 

Some attempt has been made, on the part of tho 
respondents, to show that the lands comprised 
in the jaghire are not even within the geogra- 
phical limits of the settled zemindary, or, at 
least, have not been proved to be so. But, 
looking at the pleadings and the evidence, their 
lordships are of opinion that upon this point 
the appellant has established his case. He lia^s 
given sti*ong prima facie proof of the fact, and 
there is no evidence at all to the contrary. 

If this be so, the next question is. How were 
the lands dealt with on the occasion of the 
settlement ? They were then unquestionably 
held rent-free under a subsisting sunnud, and 
the presumption is that they would bo ti^cated 
as lakhiraj. In that case no revenue would be 
assessed upon them. Nor would the zemindar 
acquire any right to question the validity of 
the title on which lakhiraj land of that extent 
was held. That question could only be raised 
by Government, and, having been decided 
adversely to Government in 1845, the title of the 
respondents would now be indefeasible. 

On the other hand, it seems to follow that, if, 
on the occasion of the settlement, revenue was 
assessed on these particular lands as between 
the Government and the zemindar, they mmst, 
since they produced no money-rent payable to 
the zemindar, have been treated as in tho 
nature of chakeran lands within the meaning 
of the 41st Section of Regulation VllI of 
1793, upon the notion that the services to bo 
performed by the tenant were equivalent to rent 
payable to the zemindar. It is, therefore, a 
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vcrj material issue whether, in point of fact, 
these lands were, on the occasion of the settle- 
ment, treated as part of the mal assets of the 
zcmindaiy. 

Their lordships are not prepared to say that 
the appellant has established the affirmative of 
this issue beyond reasonable doubt. 

He relies mainly on the evidence aflforded by 
the quinquennial register, and the proceedings 
in the resumption suit brought by Government 
against the respondents, or those through whom 
they claim, which was finally determined in 
1848. 

Their lordships do not concur with the High 
Court in thinking that the first of these docu- 
ments has not been properly authenticated. 
The learned Judges of that Court seem to have 
confined their attention to the extract at page 92 
of the record, and to have taken no notice of 
the fuller document at page 122, which not 
only bears the Collector's seal, but is shown by 
the endorsements upon it to have been the 
identical paper produced by the jaghiredars in 
the resumption suit. The appellant's case is 
that the lands in dispute are included in the 
villages Taluka Ramgunge, and Mouzah Gurka, 
part of Taluka Remae, on which a revenue of 
850 Rupees appear to have been assessed. 

Their lordships cannot assent to the proposi- 
tion of the learned counsel for the respondents 
that Taluka Remae is something different from 
Pergunnah Sultanpore, and that the appellant 
is bound to show that the lands in question are 
mal lands within Sultanpore Proper. They 
think it is proved that Taluka Remae was part 
of Pergunnah Sultanpore in the larger sense of 
that denomination. Nevertheless, if the appel- 
lant's case depended solely on the quinquennial 
register, their lordships would doubt whether 
it had been sufficiently proved that the lands 
in question were subject to the assessment. 
For, even if it be assumed that the diffijrent 
villages or di\^sions of land mentioned in the 
chnckbund and Ameen's report are compre- 
hended within the denominations of Taluka 
Ramgunge and Gurka, it seems consistent with 
that register that those mouzalis may have 
included the 9,000 rent-free beegahs in excess 
of the 5,819 beegahs mentioned in it as the 
lands in respect of which the revenue of 815 
Rupees was assessed. But it is argued that 
the identity of the jaghire lands Avith the mal 
lands in Taluka Ramgunge, &c., has been 
admitted by the respondents, or those through 
whom they claim in the resumption suit. The 
question, then, arises, what is the weight to bo 
given to that admission ? 

Their lordships cannot agree with the learned 
judges of the High Court in treating it as a 
mere admissicm or argument at the Bar by a 
mookhtear whose authority to make it is not 
proved. It seems to them to be the foundation 
and substance of at least one of the defences 
dehberately pleaded by the jaghiredars in the 



resumption suit to the claim of Government. 
It was not the sole defence, nor can the ultimate 
decision of the case be said to proceed upon a 
finding by the Collector that the lands were 
mal and not lakhiraj. For he seems to have held 
that the proof of the sunnud was of itself a 
bar to the claim of Government in that pro- 
ceeding. Nevertheless, the admission appears, 
to their lordships, to be one of a grave character ; 
and, though it is not to be treated as an estop- 
pel, it at least casts upon the respondents the 
burthen of explaining it, and of showing that 
what was then deliberately asserted was not 
the fact. The onus, then, of showing that the 
jaghire lands are something distinct from the 
mal lands of Taluka Ramgunge and Goorka, is 
shifted upon them. And this fact they have 
not attempted to establish by direct evidence. 
They have been content to rest on the alleged 
insufficiency of the proof on the other side. 
Their lordships, therefore, are consti'ained to 
say that, though the evidence before them is 
not conclusive, the preponderance of it is in 
favour of the allegation that the jaghii'e lands 
were made the subject of assessment in the 
settlement between the zemindar and the 
Government in 1802. 

But is it a necessary consequence of this 
finding that the appellant is entitled to resume 
these jaghire lands ? His right to do so must 
depend on the nature of the tenure ; and it is 
worthy of observation that so little value did 
the zemindar in possession between the years 
1835 and 1845 attach to this supposed right 
of resumption, that he did not intervene, as 
undoubtedly he might have intervened, to resist 
the then claims of Government. 

The settlement between Government and the 
zemindar cannot af!ect the rights of the jaghii-e- 
dars. The lands held on this tenure, even" if 
then treated as in the nature of chackeran lands, 
differ widely from the ordinary chackeran lands 
contemplated by Section 41 of Regulation VIII 
of 179:J. They seem hardly to fall witliin the 
description of " lands held by a public officer 
or a private servant in lieu of wages." Neither 
Meer Syed Ally nor his descendants were by 
the sunnuds appointed to an office known Jis 
" elephant hunter for the Pergunnah," or by 
any like description. Still less ground is there 
for saying that they were the private servants 
of the zemindar. Their right, whatever it be, 
was derived, not from any zemindar, but from 
the supreme authority in the State. 

Their lordships have carefully considered the 
various authorities cited at the Bar, but they 
can find none which expressly govern the case. 

Of those which have been decided by this 
Committee, it is sufficient to say that in the 
Madras Case, in 7 Moore, I. A., p. 128, the 
question really discussed aftd decided was 
whether the tenure in question was inam or 
amaram, it being established and almost 
admitted that, if it were the latter, it was 
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rcsnmable at pleasure ; and the case in the 10th 
Moore, I. A., p. 10, decided tliat lands lield in 
lien of rcmuneratioTi by a village Chowkeedar, 
though unquestionably chackonm within the 
meaning of Regulation VIII of 1/93, Sec- 
tion 41, were not resumable at the pleasure of 
the zemindar, if the public, or the Government 
representing the pubUc, had an interest in the 
appoiutment of the chowkeedar. 

The Indian authorities ai*e not quite con- 
sistent with each other ; but, taken altogether, 
they do not appear to their lordships to establish 
the right for which the appellant contends in 
this case. 

In the case of the 11th May 1857, the 
eliackeran lands had been assigned for the main- 
tenance of a chowkeedar, and the existing 
chowkeedar had no connexion with them, 
being otherwise remunerated. Other provision 
had,"thereforc, been made for the service to be 
rendered in return for them. 

In the case of the S^jth November 1857 the 
tenant whose services had been dispensed with, 
or had otherwise ceased, was ckwly the mere 
private sei-vant of the Maharajah (the zemin- 
dar). He was the person bound to perform all 
the leather work required in the family. 

The case of the 11th December 1857 was 
one of ghatwalee tenure, and one of the 
learned Judges who decided it (Mr. Justice 
Trevor), in the subsequent case decided by him 
and Mr.' Justice Campbell, 3 Weekly Reporter, 
p 87, and again in the case decided by the 
i^Hill Bench, 6 Weekly Reporter, p. 203, con- 
curred in the ruling that all that was laid 
down in the first-mentioned case, beyond the 
decisitm that the zemindar was entitled to 
resume, when the ghatwal had actually failed 
to render the service which he was bound to 
render, was mere oUter tVctum. Both these 
cases 'in the Weekly Reporter suppoH the 
contention of the respondents mtlier than that 
of the appellant. Both also relate to ghatvvalleo 
tenures. The case decided in 18(38, 1 Bengal 
Law Ropoi-t, p. 120, is to the efiect that, the 
Government having concurred in the suppres- 
sion of the office, the son of a ghatwal, who 
had held his office, not by hereditary nght> but 
on the api>ointment of the zemindar (though 
practically the son had continually been 
appointed in succession to the father), could 
not successfully sue to recover lands which the 
zemindar ha*l resumed. 

Their lordships do not think it necessary, for 
the dctennination of this case, to examine 
minutely these decisions touching the ghatwalee 
tenures. And they abstain the more wilhngly 
from doing so since it was stated at the Bar 
that some of them are likely to be brought 
regularly before this Board by appeal. But 
they cannot but express their concurrence in 
many of the general principles laid doAvn by the 
Chief Justice in the case in the 0th volume of 
the Weekly Reporter. 



Another case cited is that at page 8^1? of the 
Sudr Dewanny Udalut Decisions for 1858. 
The property, as in this case, was a jaghirc. 
The decision did no more than remand the case 
for re-trial, with the following intimation of 
opinion, " The issue raised by the plaintiff is 
not solely whether the gmnt to the ancestor of 
the defendant is hereditary, but also whether it 
has any condition of service aimexed to it or 
not, and, if it ha.s, whetlier that sersuce be still 
performed ; should a condition of service bo 
annexed to the grant, the hereditaiy nature of 
the grant will not be the test of its present vali- 
dity, but the perfonnanco of the required service ; 
and, if this service bo . not performed then, 
notwithstanding its heredittiry nature, the 
tenure will be Uable to resumption." 

To this ruling, if it be undei*stood to mean 
only, that where the continued performance of 
cei-tain services is upon the true construction of 
the gi'ant, the condition on which the lands are 
to be held, their lordships conceive no exception 
can be taken. But if it means, that whenever 
service enters into the motive or consideration 
for a grant, the grant will become void if for 
any reason the service ceases to be performed, 
their lordships think that the proposition is far 
too wide. 

The conclusion which they would draw from 
the decided cases, as well as from the rea.son of 
the thing, is that in every case the right to 
resume must depend, in a great measure, upon 
the nature of the particular tenure, or the tenns 
of the particular grant. 

They agree with the observation of Mr. Justice 
Jackson, 6 Weekly Reporter, page 209, that 
there is a clear distinction between the grant of ^ 
an estate bui'dened with a cei-tain service and 
the grant of an office, the performance of whose 
duties are remunemted by the uso of certain 
lands. 

They have already stated that, in their opinion, 
the grant in question does not fall within Uio 
latter category. 

Assuming it to be a grant of the former kind, 
their lordships do not dispute that it might have 
been so expressed, as to make the continued 
performance of the services a condition to the 
continuance of the tenure. But in such a case, 
either the continued performance of the service 
would be the whole motive to, and considera- 
tion for, the grant, or the instrument would, by 
express words, declare that, the service ceasing, 
the tenure should detennine. 

It appears to their lordships that neither the 
first nor the second sunnud is a grant of the 
kind last mentioned. Each proceeds in part 
upon the past services of Meer Syud Ally ; nor 
is ihQ consideration so far as it is unexecuted 
wholly the keeping up of a body of men to 
repel the incursions of the elephants, for the 
grantees are also to cultivate the waste land. 
The latter stipulation was probably designed 
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to protect the already-cultivated districts of 
Sultanpore by interposing a further belt of 
cultivation between them and the forest. Hence 
the grant may be said to have been made pro 
servitlis impensis et impendendis — partly as a 
reward for past, partly as an inducement for 
future, services. Again, neither sunnud contains 
any words which expressly import that the tenure 
shall cease if, aud when, any of the services 
cease to be performed. Sudi a provision is 
something very different from one which merely 
casts upon the grantee the performance of cer^ 
tain duties so long as they are necessary. The 
former makes the grant determinable when there 
is no further occasion for the services. But, in 
the latter case, if the operation of any natural 
cause (as, e. g.y the progress of cultivation which 
has caused the wild elephants to cease out of the 
land) removes the necessity for the services, the 
grantee will hold the lands practically freed from 
the condition originally imposed upon him. 
Their lordships are, therefore, of opinion that^ 
upon the true construction of these suunuds, the 
grantees, though bound to protect the pergun- 
nah from the incursions of wild elephants so 
long as those incursions lasted ; and, though still 
bound to do so, should, by any chance those 
incursions be renewed, and though they may be 
liable to forfeit the tenure, if they wilfully fail 
in the performance of this duty, are not liable 
to have their lands resumed, because there is no 
longer any occasion for the performance of this 
particular service, " there being now no fear of 
the depredations of elephants in those places." 
Had this been a grant reserving to the 
zemindar a small money- rent, as well as the 
services, (if, indeed, the latter are reserved to the 
zemindar,) their lordships would have had no 
doubt upon the case. But it seems to them that 
the unexplained anomaly of making mal lands 
rent-free in the hands of the jaghiredars does 
not affect the construction of the sunnud or the 
rights of the parties. 

It emphatically lays upon the appellant, who is 
seeking to dispossess or to rack-rent the res- 
pondents, who by themselves or their ancestors 
have brought these lands into cultivation, and 
enjoyed them for so long a period; who must 
have been permitted by former zemindars to 
continue undisturbed in such enjoyment long 
after the incursion of wild elephants had become 
mere matter of tradition, to make out a clear 
title to resumption. In their lordships* opinion 
he has failed to do so, and, therefore, though 
they dissent from the particular grounds on 
which the High Court has dismissed the suit, 
they think its dismissal was right, and ought to 
be affirmed. They will, therefore, humbly advise 
Her Majesty to dismiss this appeal with costs. 



SELECT JUDGMENTS OF THE 
MADRAS SUDR UDALUT. 



Strattos and Harris, J. J. 

Zemindary village — Grcint wider puttah — dUenO' 
tlon binding. 

A sued B for the recovery of a zemmdary village 
which he alleged had been only granted in lieu 
of wages for' service. B contended that the 
village was held under a surva moccassa puttah 
A disputed this contentlon^^first, because tlis divi- 
slo7i, of which the village formed a part, was tJien 
under attachment; and second, hecause, according 
to the ierms under which the zemindary was 
held, the village caald not be alienated — 

Held that the alleged attachment had been, or 
was about to be, released at the time mentioned ; 
and that the clear and obvious intent of the 
restriction in question, as well as of the correS" 
ponding legislative enactments, was to defeal 
improper alienations to the prejudice of the 
rights of Government, or of the successor of 
the estate. 

In accordance with these principles, B was declared 
to be entitled to hold the village under the 
p u ttah executed to his father. 

No. 6 of 1821. 

Rajah Bao Vencata Neeladry Rao v. Rajah 
Enoogunty Sooriah. 

Rajah Rao Vencata Neeladry Rao, Zemin- 
dar of Pittapore, sued Rajah Enoogunty Sooriah, 
in the Provincial Court for the Northern Divi- 
sion, to recover possession of the village of 
Gorasa, forming part of his zemindary, and 
also for the recovery of the sum of Rupees 
8,133-2-0, being the amount of collections from 
the village in the yeara Bapoodauia aud 
Pramadee, or 1818 and 1819. 

The suit was filed on the 14th January 1820, 
and the Provincial Court, by decree dated the 
28th March 1821, adjudged restoration of the 
village to the plaintiff, and payment of Madras 
Pagodas 1,042, or Rupees 4,011-11-2, being the 
value of the produce thereof for the year 
Pramadee. The claim for the produce of 
the year Bapoodania was disallowed, and the 
parties were adjudged to pay their respective 
proportions of costs, namely, the plaintiff 
Rupees 266-7-2, aud the defendant Rupees 
886-9-9. 
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From this decision Rajah Enoogunty Sooriab 
appealed to the Coiu't of Sudr Udalut by petition 
dated the 13th June and admitted on the 18th 
July 1821, and the special grounds of appeal, 
and the answer of the respondent, have been 
heard and filed on record 

Referring to the pleadings filed in the Pro- 
vincial Court, it appears that the plaintiff 
rested his title to resume the village in dis- 
pute, on the ground that it was originally 
granted by him in the year Radrodgaree (1804) 
to the defendant's elder brother Nursiah, and 
afterwards to the defendant. Rajah Enoogunty I 
Sooriah. The defendant, on the other hand, 
claimed the right to hold the village as a surva 
mocassa under a puttah alleged to have been 
executed by the plaintiff to his (the defendant's) 
father, Chinniah, on the 3rd August 1800, 
accompanied by a dimmut addressed to the 
caupoos and cumums of the village. The plain- 
tiff denied the execution of these two instru- 
ments, and he inferred the impossibility of their 
having been granted from the fact that, at the 
time of their alleged execution, the Carapah 
Moot^, in which Gorasa is situated, was under 
attachment for arrears of revenue. He further 
contended that, under the terms of the cowle 
granted by Government assigning the zemin- 
dary in lease to him for eight yeai*s, from 12th 
July 1795 to 11th July 1803, and under the 
conditions of the sunnud-i-milkeut-i-istimrar 
granted to him on the 6 th May 1803, as well 
HS under the provisions of Section 12, Regula- 
tion XXV of 1802, he was incompetent to 
alienate the village by assigning it as a surva 
mocassa. 

Although it was in the highest degree 
material to the support of the plaintiff's case 
to prove that he granted the village in 1804 to 
the defendant's elder brother Paupiah in lieu 
of wages for service, and that he continued it 
for the same purpose to Nursiah and afterwards 
to the defendant, he did not attempt to pro- 
duce any evidence whatever, either parol or 
documentary, to this point. If this point had 
been satisfactorily established, it would have 
afforded the strongest presumption against the 
execution of the puttah, on which the defend- 
ant founded his title to hold possession of the 
village, and would have successfully rebutted 
the evidence adduced by the defendant, to 
prove the actual execution of that instrument. 
It is not easy to. account for the plaintiff's total 
abandonment of this material part of his case 
otherwise than by the supposition that he 
knew the plea to be unfounded in fact. His 
admission that the defendant's ^imily held the 
unintenmpted possession of the village from 
1804 to 1818, without proving that the tenure 
of such possession was consistent with his right 
of resumption, operates very strongly to corro- 
borate the effect of the positive evidence pro- 
duced by the defendant to prove the execution of 
the deed to hia father Chinniah, and a very 



natural motive for the grant is to be found in the 
plaintiff's marriage to Chiimiah's daughter. The 
inference attempted to be drawn from the alleged 
fact that, at the time of the execution of the 
deed, the Carapah Mootah was under attachment 
for arrears of revenue, is obviously groundless ; 
for, according to the plaintiff's own showing, the 
attachment had then been, or was about to be, 
released. The Court, therefore, have no doubt 
whatever that the plaintiff executed to Chinniah 
the puttah marked No. 37 ; and the remainingr 
point for consideration is the legal vahdity of 
this grant, with reference to the conditions of 
the cowle, under which, at the time the grant 
was made, the zemindary of Pittaporo wa-s held 
by the plaintiff. By that cowle, the plaintiff 
was restricted from making alienation of every 
description during the period of his lease, and 
the Provincial Court, on the ground of this 
restnction, considered the phtintiff incompetent 
to make the grant, and they adjudged it to be 
illegal and invalid under the provisions of 
Regulation XXXT of 1802. 

The plain intention of the rr^striction imposed 
on the plaintiff by the cowle No. 19 was to 
protect the interests of Government in the 
zemindary, and to pi-event its resources from 
being impaired, while the plaintiff should hold 
the lease. It went no farther than to declare 
that the Government would not recognize aliena- 
tions of any description made during the lease, 
unless their consent should previously bo had 
and obtained. A similar restriction in the per- 
manent cowle afterwards granted to the plaintiff 
had the like object, but more extended in its 
effect, inasmuch as it went to secure the descent 
of the zemindary in perpetuity to the heirs and 
successors of the original gi'autee without un- 
authorized incumbrances by any of the holders, 
and the provisions of Regulation XXV of 1802 
are confinuatoiy of the restitution. Section 8 
provides for the payment of the public assess- 
ment on all separated portions of a zemindary 
by the grantee, if the transfer be regularly 
made, and, if otherwise, by the grantee ; and, as 
a protection to the heirs, the validity of the 
transfer is made to depend upon its being 
conformable to the law of the parties and tlie 
Regulations of the Government. And by 
Section 12 Zemindars are declared absolutely 
incompetent, without the pitivious consent of 
Government, to make any appropriations intend- 
ed for the purpose of effecting a permanent 
reduction of the public assessment on their 
zemindaries. 

The clear and obvious intent of the restriction 
in question as well as of the corresponding 
legislative enactments being to defeat improper 
alienations to the prejudice of the rights of 
Government or of the successor to the estate, it 
follows, by a common nde of construction, that 
such alienations are voidable on the determi- 
nation of the interest of the person who makes 
them. Thus, if the interest of Rajah Bao 
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Vencata Neeladry Rao had ceased on the tenni- 
nation of the eight years* lease and the zemin- 
dary had been assigned to another, or if, pend- 
ing that lease, the zemindary had been attached 
for non*paynient of the stipulated kists, in the 
first case the grant to Chinniah would have 
been voided, and, in the second case, it would 
Cease to have effect so long as the attachment 
should last. But, if the restriction is made to 
operate more largely and is construed to render 
the grant absolutely null and void, it; would be 
carried beyond the object for which it was 
ijitendod. It must bo observed that the plain- 
tiff *s interest has suffered no interruption since 
the date of the grant to .Chinniah, for, before 
the termination of the eight years* lease, the 
zemindaiy was granted to him in perpetuity. 

The Provincial Court have alluded, in their 
decree, to the principle of decision in Case No. 11 
of 1804 on their file, or Appeal No. 1 of 1804 
on the file of this Court. There can be no 
doubt that the judgment in that case was 
substantially con-ect, inasmuch as it went to 
set aside a grant similar to the present, the 
continuance of which was claimed from the 
successor of the original grantor. On the 
principle stated above, the grant to the plaintiff 
in that case was clearly voidable, when the 
interest of the defendant's predecessor termi- 
nated by death or otherwise. But, on I'eferring 
to the proceedings of the Sudr Court in that 
case, it cannot escape observation, that the real 
point for decision was mistaken or overlooked ; 
and the Coui-t would seem to have considered 
the question at issue to be the right of aliena- 
titm, as between the Government and the 
Zemindar, at the time when the grant Was made, 
namely, in the years 1 794-5. Hence arose the 
reference to the provisions of Regulation XXXI 
of 1802, as the grounds of the decree which is 
filed among the exhibits of the present plaintiff; 
but those provisions were altogether inapplica- 
ble to the real point at issue between the parties, 
which was, whether the defendant was bound 
to continue a grant made by his predecessor, 
who held only a temporary and restricted 
interest in the estate, from which the gi^ant 
was made. These ob.sei'Vations have been con- 
sidered necessary for the pui'pose of preventing 
the improper application of the Sudr Court's 
decree in Appeal No. 1 of 1804, as a precedent 
for the decision of cases similar to the present. 

For the reasons above stated, the Court, set- 
ting aside the decree of the Provincial Court, 
do adjudge that the appellant, Rijah Enoogunty 
Sooriah, is entitled to hold possession of the 
village of Gorasa, under the puttah executed 
to his father by the respondent, Rajah Rao 
Vencata Neeladry Rao, on the '3rd August 1800, 
subject to the operation of the general principles 
stated above, and they order the restoration 
of the village to the said appellant, together 
with the mesne profits thereof, from the date 
on which the respondent aforesaid obtained 



possession under the decree of the Provincial 
Court. 

The Court fiirther adjudge that the respond- 
ent do pay all costs in the Provincial Court and 
in this Court. 



Haeris and Gowan, J. J. 

Malabar sovereignties — Acquisition of province^* 
Claims to compensationt or mdlikana* 

C* JK. sited five respondents for the recovery of moTieyt 
landSi and sifpenorities, due to him as Colatery 
Bajali in Mdlahar, 0. BJ's ancesims were the 
chief BajaJie undei* a soii cf feudal system accord^ 
ing to which tlie ancient kingdom cf Malabar wcw 
administered and dimded, the respondents being 
the repi^esentatives of the four junior Bajahs under 
tJuit system, Dunng Hyder's invasion of Mala* 
bar, Ci B*8 ancestors fled to Travancoi'e, and the 
elder sf the hif&i^ior Bajahs was left in charge of 
the Qovei'nment, On the cession of the country 
to the English by TippoOf the inferior Bajah left 
in charge appropriated to himself the compensa* 
tion given by tlie English Government, which 
ought to have gone to A!s ancestors. The first 
respondent alleged that all the branches of the 
family held their lands in their own right, and 
that he had properly received tJie compensation 
granted by the English — • 

Hbld that, whatever might Jhave been tJie ancient 
rights of C* B, and his ancestors, tlmj liad been 
abrogated by the conquest of Malabar by Hyder 
atid its cession to tlie British by Tippoo ; and 
that tlie first respondent was the representative of 
tlie Bajah, to loliom tlie Government liad assigned 
the temtoi-y in question in fief, and subsequently 
(in exchange) tlie compensation or ^nalikana 
allowance, in token of amity and in considera* 
iim of his friendly alliance during tlie war with 
TlppoOi 

Ko. 9 qf 1821. 

Colatery Rajah, of Colutnaad, v. Cherikal Baree 
Vurma Rajah and four others. 

The appellant, on the 15th July 1816, sued for 
the recovery of Rupees 16i221-3-50, and certain 
lands and superiorities, from the first respondent, 
and against all five respondents, to be acknowledged 
by them as the lawful successor and person legally 
entitled to the puttenrunda or malikana allowance, 
and the immunities attached to the rank of 
Colatery Rajah. 

The Provincial Court for the Western Division, 
on 2nd June 1819, passed an order dismissing the 
suit, with full costs, against the appellant, under 
Section 10, and Clause 4, Sectiofn 18, Regulation II 
of 1802, on the grounds that a fonner decree had 
been passed upon the subject of the claim, which 
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had been adhered to for a period exeeeding twelve 
years. From this order, the appellant^ on 2nd 
December 1819, preferred a smnmary appeal to the 
Court of Sudr Udalut, who/ on the 6th April 1820, 
instructed the Provincial Court to revive and deter- 
mine the suit on its merits. 

The Provincial Court having accordingly investi- 
gated the case, passed a decree, on the 30th June 
1820, dismissing the claim, with additional costs 
to those adjudged by their previous order. The 
appellant, being dissatisfied with this decision, 
presented a petition of appeal therefrom, on the 
29th January 1821, which, together with the 
Answer of the first resjiondent, nave been heard 
and filed on record* 

The appellant is a member of the family of the 
Odeamungalum Koulghum or house, and/ being 
the senior male in age of that Koulghum and of 
the Polly Koulghum, succeeded to the rank of the 
first or Colatery Bajah, in the month of Khany, 
year 990, corresponding with September 1814, on 
the death of the late dilatory Baiah^r 

The five respofidents are members of the Polly 
Koulghum, which, at present, consists of the five 
following separate branches, the first respondent 
heing the chief of the Cherikal Koulghum ; the 
second respondent being: the chief of the Tevanan* 

gate Koulghum, to which she succeeded on the 
eath of the TekoUungoor Bajah, who died subse- 
quent ta the institution of this cause, and who 
was one of the original defendants ; the third res- 
pondent being chief of the Chengue Koulghum ; 
the fourth respondent being chief of the Padinjar 
Koulghura ; and the fifth respondent being chief of 
the Kawazrisherry Koulghum^ 

The appellant, in his several pleadings, explains 
the nature and constitution of the ancient 
kingdoms of Coiutnaad or Kolla Soroovum, over 
which, according to the laws of succession to that 
sovereignty, he has become the chief Raiali, and in 
Tirtue of which he founds the present claim. 

He states that a former sovereign of Koroola or 
Malabar, named Cberoomem Pcroomal, divided 
this empire into four kingdoms or soroovums, 
aoMl established similar rules of succession for the 
Bajah of each soroovum. The four kingdoms are 
as follow : the Kolla Soroovum, constituting that 
in dispute ; the Tripa Soroovum, constituting the 
present kingdom of Travancore ; the Neddierappa 
iBoroovum, constituting the kingdom of the 
ancient Zamorin Bajah of Calicut j and the Param- 
bodeppa Soroovum, whieh is conjectured to consti- 
tute the kingdom of the Cochin Rajah. 

He then explains that over the Kolla Soroovum 
one senior ana four junior Rajahs were appointed in 
order of succession for the government of the 
kingdom, and that these B^'ahs mast belong to 
the families of the CWeamungalum and Polly KSuI- 
ghums, including the PootTioowilly Koulghum, a 
separate branch of the latter. These five Rajahs 
are stated to bo the senior males of the above 
koulghums, the oldest being the Colatery Rajah, 
the second being the Tekellangoor Rajah, the third 
being the Wuddukulungoor Rajah, the fourth 
being the Nalumkoor Rajah, and the fifth the 
Aujumkoor R^'ah. And it is described that the 
oldest female of these respective koulghums was 
accustomed to some distinction, and entitled to the 
station and dignities annexed to the Achumma 
Moopastanum. 



The pleadings state that the Bajahs above des-^ 
cribed, on succeeding to their respective stations/ 
were placed in possession of palaces and territory ; 
but it would appear that, with the exception of 
what the first respondent enjoys, none of this pro- 
perty remains, it having been wrested from the 
kolla Soroovum by other Bajahs or Chiefs, and 
retained by them until the cession of the Province 
of Malabar to the English on 18th March 1792. 

It has been shown above that the Colatery Bajahff 
must be of the families of the Polly Koulghum and 
the Odeamungalum Koulghum, which appear ta 
have been originally united as one koulghum, but 
subsequently separated, though at what period, is 
not disclosed. 

The Polly Koulghum was also formerly united 
with its separated branch of the Poothoowilly 
Koulghum ; but no explanation is afforded of the 
date of division, and no reasons are given fof 
excluding this branch from the suit ; for its recog-* 
nition of the appellant's right is equally necessary 
with the remaining members of the family/ The 
record does not explain where the possessions of 
this branch of the Polly Koulghum are situated/ 
or what they consist of. The designation of the 
remaining five branches of the Polly Koulghum 
have already been described, so that it appeai-s 
seven petty Rajahs are now eligible to the progres-f 
sive rotation of the five superior Ratjahs. 

The appellant and respondents were required to 
file lists of the Colatery Ri^ahs who had resigned 
since 913 or 1737-8; but the appellant ak)ne pro-* 
duced a list which the Court consider correct, from 
the circumstance of the respondent omitting ta 
file any. The following Rajahs comprise thef 
number who have reigned until the accession of the 
appellant, and is descriptive of the koulghum ta 
which each Colatery BLijah belonged, viz : — 

1. Poothoowilly Kovilagata Rajah commenced 
his reign, or was reigning, in 913 or 1737-8. 

2. Odeamungsilum Kovilagata Rajah com* 
menced his reign in 933 or 1767*8^ 

3. Pally Kovilagata Rt^ah commenced his reign 
in 937 or 1761-2. 

4. Poothoowilly Kovilagata Rajah commenced 
his reign in 950 or 1774-5. 

5. Clienga Kovilagata Rajah commenced his 
reign in 959 or 1783-4. 

6. Pundinjara Kovilagata Bajah commenced 
his reign in 974 or 1798-9. 

7. Poothoowilly Kovihigata Rajah comntenced 
his reign in 981 or 1805-6. 

8. Odeamungalum Kovilagata Rajah^ the pre 
sent senior Rajah, appellant, commenced his reign 
in the month of Khany of the Malabar year 990/ 
or in September 1814. 

The appellant states that during the commotions 
in the Province of Malabar, alluding to its invasion 
by Hyder Ally and his son, his predecessors emi-r 
grated to the kingdom of Travancore, and the 
ancestors of the first respondent were employed by 
the absent Colatery Rajahs to manage the ^vem«' 
ment of the Kolla Soroovum, which they faithfully 
administered until the death of the first respond- 
ent's predecessor in 972 or 1797. He then states 
that tne Chenga Colatery Rtgah, who commenced 
his reign in 1783-4, was prevailed upon to nominate 
the first respondent to conduct the affairs of his 
government; but, soon discovering that ho depart- 
ed from former rules and usages, he represented 
his conduct to Mr. Duncan, the Governor of 
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Bombay, and demanded the management of the 
country to be vested \u his own person, when he 
Was informed in reply that the first respondent, as 
the subordinate Hajah, would show him respect 
and obedience. The appellant then |TroccedH to 
explain that the first respondent acted deceitfully, 
and, under the fortunate circumstance of his pre- 
decessor being in the management of the country, 
when it was assumed by the Company, and of 
himself being in charge when the ruttenrunda or 
Malikana allowance was conferred in lieu of that 
country, that he appropriated what virtually 
belongs to the Colatery Rajah, and which the 
Inredecessons of the appellant have hitherto been 
unable to sue for in consequence of their residence 
being in T^ravancore, and not having been allowed 
to visit the Province of Malabar. 

The appellant describes that the quota of the 
Puttcnrunda allowance appertaining to the Cola* 
tcry Eajah amounts to Rupees 9,481-1-0 a year, 
and thatf at the institution of his suit, one year 
and two instalments was duCi amounting to Rupees 
15,221-3-50, which he claimed. He also claimed 
the restoration of certain lands belonging to the 
Colatery Rajahs described as yielding an annual 
font of 39,000 dungallies of nelly, valued at 500 
Ibupeesi and situated at certain places in Colat^ { 
liaad, named Uyakate, Madakara, Kolate Wyil, and | 
Keerara Cherkumal* Two Tears' arrears of rent j 
are also demanded, or 1,000 Rupees. He further \ 
claims to recover certain pagodas and tlieir estab* ■ 
lishments/ situated in the kingdom of Cherikal^ j 
and appertaining to the ancient sovereignty of ' 
the Aolla Soroovum. These three items con- | 
stitute the particular claims preferred against the I 
first respondent individually. Against the whole j 
five respondents the appellant demands their ; 
fecognition of him as their lawful superior and 
entitled to the rank, emoluments^ and immunities 
appertaining to the station of the Colatery 
Bi^'ah. 

The four last respondents clearly countenance 
an.d connive with the appellant in the prosecution 
of this claim, for they fillly admit every part of 
the demand referring him to the first respondent 
for substantial redress, by the restoration of lands, 
pagodas with their establishments, and the 
Malikana allowance^ 

The first respondent resisted the claim alto- 

f ether, and contended that, in the Malabar year 
13, or 1737-8, the ancient kingdom of Colatnaml 
having been invaded and partially conquered by 
the Jkkeri Rajahs, the reigmng Colatery Rajah and 
the junior titled Rajahs, by a written deed, assigned 
to the first respondent's ancestor, named Parakum- 
kata Ktypicha Odea Vurma Rajah, such part of 
that kingdom as had not been dismembered, and 
it was at the same period further agreed that each 
family were thenceforward to be limited to, and 
maintained from, the property of their respective 
koulghum; since which, the management of the 
territory, constituting the basis of this claim, has 
devolved upon the five following successive Rajahs 
of the Cherikal Koulghum, namely, 

1. Parakumkata Kypicha Odea Vurma Rajah 
commenced his reign in 913, or 1737-8. 

2. Rama Vurma Rajah commenced his reign in 
921, or 1745-6. 

3. Ravee Vurma Rajah commenced his reign 
in 934, or 1758-9. i 



4. Rama Vurma Rajah commenced his reign m 
9G3, or 1787-8. 

5. Ravee Vurma Rajah commenced his reign 
iu 964, or 1788-9, 

and, as their lineal descendants, he« the firs^ 
respondent, succeeded the last-named R^'ah on 
his death iu 972, or 1797, to all the rights of 
sovereignty, exclusively and independently enjoyed 
by his predecessors* Ho further contends that 
during the above reigns several Colatery and 
other Rajahs of the four junior ranks have 
attained their respective dignities ; but that they 
have always been m'aintained from the revenues of 
their individual koulghum, and never exorcised 
any authority over his territorial possessions or 
pagodas. 

The first respondent then explains that hia 
immediate predecessor entered into treaties with 
the English Government in 965, or 1790, during 
the war against Tippoo Sultan, and that^ after the 
peace, he continued in possession of his ancient 
kingdom, as tributary Prince, under the Company^ 
until his death in Karkadogum, voar 972, or 
about 30th July 1797, when he, the fii'st respond' 
eut, succeeded to the government of Cherikal by 
right of inheritance, as recognized by the English 
Government, the reigning Colatery .Rajah, the 
King of Travancore, and all the Rajahs and Princes 
in the neighbourhood of Cherikal. He further 
explains that, at the conclusion of the Malabar year 
974, or September 1799, the Honourable English 
Company conferred upon him the Putteumnda or 
Malikana allowance now claimed, in lieu of the 
government of Cherikal, which was then assumed. 
Ho describes that in the year 975 or 1799*1800, the 
remaining Rtijahs of his family preferred a claim 
against liim relative to the Puttenrunda allowance 
and other property, when Mr. Rickai'ds, the 
Principal Collector of Malabar, on 6th August 
1803, passed a decree adjudging half of that 
allowance to belong to the respondent, agreeably 
to the instriKJtions of the Board of Revenue at 
Madras, as well as one-fifth of the Polly Koulghum 
landed possessions, and that all the property 
acquired exclusively by the Cherikal Koulghum 
should remain vested in that family, the remaining 
moiety of the Puttenrunda allowance, alter deducts' 
ing 500 Rupees a year for the Odeamungulum 
Koulghum, was ac^udged to the other branches of 
the Polly Koulghum; and the first respondent 
observes that, as the Colatery Rujah, who began to 
reign iu 974 or 1798-9, was a party to the above 
decree, and as the appellant's own kamavan, or 
hereditary predecessor, laid claim to a share of 
the allowance, and to the Odeamungulum Koul- 
ghum property, at the same time and on the same 
occasion, this claim is not cognizable under Sec- 
tion 10, Regulation II of 1802, and that it should 
bo dismissed under Clause 4, Section 18, Regu- 
lation II of 1802, the date of action exceedmg 
twelve years. In regard to the claimed lands, the 
first respondent contends that no Colatery Rajah 
ever possessed any lands in Eyakote or Kolatoor 
Wyil; that the lands in Madakara belong 
exclusively to the Cherikal Koulghum ; and that 
the lands in Keerara Cherikal are the sole right of, 
and in the possessive enjoyment of, the Keerara 
Kshetram, the pagodas and their cstabhshments 
constituting a pai*t of the deiliand, as stated by 
the respondent, to have devolved to his family in 
913, or 1737-8, and to be included iu the property 
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adjudged to him iu the aforesaid decree, dated rJth 
August 1803. 

The Provincial Coiirt did not deem it requisite 
to examine any witnesses^ considering thao the 
public records of Government filed by the parties, 
and referred to in the offices of the Coilcccor and 
Zillah Judge of North Malabar, afforded conclusive 
and ample information whereon to form a judg- 
ment; and by their decree, founded on this 
evidencei the claim of the aj)pcllaQt was a second 
time dismissed, as his title to the i-ank of Colaiery 
Bi^ah, to which he had succeeded from senioricy 
in age, is not denied or disputed, and because the 
decree passed by Mr. Rickards on the 6ih August 
1805 determined the rights of all the branches of 
the Cherikal family, as well to the landed posses- 
sion as to the distribution of the Putteurunda 
allowance, and had been acquiesced in, and 
conformed to, by all parties for seventeen years. 

From this judgmeni; the appellant appealed on 
the grounds that the Principal Collector in 
Malabar was incompetent to pass a decree under 
the existing Kegulatious of Government; that 
he (appellant) was not a party to that decree; 
that no Oolatery Rajah, previous to himself, 
i^ter the first respondent's accession to the 
management of the country, had been able 
to visit Malabar, and effectually to prosecute a 
claim for the recovery of the Colatery rights; 
and that, from the recorded proceedings, as also 
from the evidence ready to be produced, it is 
manifest that the first respondent was merely 
a deputy, appointed to manage the country 
belonging to the senior or Oolatery Rjyah, who 
commenced his reign in 959, or 1 783-4. 

The Court of Sudr Udalut having attentively 
considered the record of this case, proceed to })a8s 
judgment. The decree passed by the Principal 
Collector of Malabar on t)th August 1803 is indu- 
bitably a legal instrument, for at that period the 
judicial system pronounced by the Regulations of 
1802 had not been introduced int^ the above pro- 
vince, and, by the provisions of Section 47, Regu- 
lation II of 1803, passed on the 1st Jauuary of 
that year, Collectors were declared to be vested 
with judicial powers in those districts whereto 
the judicial system did not extend. But it is 
nowhere shown, either in the body of the above 
decree ma??ked E. or in other proceedings, that 
the appellant, or any of his predecessors, or any 
Colatery Rajah, was a party in the suit wherein 
that decree was passed, though at the same time 
it is manifest that the appellant's particular family 
property was considered in it, and that some of 
the family appeared in person or by proxy can 
hardly admit of a doubt ; yet, as at the period of 
passing that decree the appellant had not attain- 
ed the rank of Colatery Rajah, and as his family 
koulghum had been adjudged to participate iu 
the Puttenrunda allowance to their satisfactiou, 
80 as to preclude an appeal from such decision, 
the Court are of opinion that the decree aforesaid 
forms no bar to the institution of a suit for the 
consideration of the appellant's claims in his 
present rank, and that it cannot be regarded as 
naving determined the rights appertaining to the 
dignity of the Colatery Rajah. The Court are fur- 
ther of opinion that the appellant has shewn good 
and snflficient cause for not presenting his claim 
within twelve y^rs from the date of action 
arising from the peculiar circumstance of the 
Colatery Rajah's general residence in Travancore 



on succeeding to that rank, and the difficulty of 
obtaining permission to visit the province of 
Malabar. 

It is clear, as observed in the decree of the Pro- 
vincial Court, that no person disputes the right 
of the appellant to the designation of the Colatery 
Rajah ; and the Coui't of Sudr Udalnt do not doubt 
that in ancient times and in the zenith of their 
power the Colatery Riijahs, either actually or 
ostensibly by deputies, enjoyed all the rights of 
sovereignty over the territories then sul)ject to 
the rule of themselves and of their subordinate 
Rajahs ; but it is justly observed by the Provincial 
Court that " the antiquated claims of the plaintiff 
*' no longer exist, they having been abrogated by 
" the conquest of the whole of Malabar by H^der ; 
" and the cession of it to the Company by his son 
" Tippoo." And these facts of conquest and cession 
are indisputably proved by the record. Although 
the first respondent has not proved the fact of the 
remnant of the ancient kingdom of Colutnaad 
liaving been assigned to his ancestor by a deed 
in 1737-8, yet it is established that, at the pcHod 
of a war breakng out with Tippoo Sultan in tho 
year 1790, his ancestor was the reigning Rajah of 
Cherikal, and to whom Mr. Taylor, the English 
Resident at Tcllicherry, on 2nd Midom 965, or 12th 
April 1790, addressed the communication in docu- 
ment B of the respondent's exhibits, proposing to 
afford him assistance in that war. Other docu- 
ments demonstrate that the kingdom of Cherikal 
was ceded to the English by Tippoo on 18th 
March 1792, which proves that the couti-acting 
parties considered the rights of any third power 
in respect to sovereignty to have been abrogated 
and determined. These documents further cstplain 
that the predecessor of the first respondent was 
negociated with upon his own account for the 
revenue admniistratioii of the above kingdom 
j until the termination of the Malabar 3'ear 974, or 
about 12th September 1799, when it was taken 
under the immediate government of the Com- 
pany. Under these explanatory circumstances, 
the Court of Sudi- Udalnfc arc of opinion tliat pre- 
vious to the period of the Bnglisn acquisition of 
the province of Malabar, the ancient sovereignty 
of Colutnaad, subject to the rule of the Cohttery 
Rajahs, had ceased to exist as a kingdom, and 
all emoluments and immunities connected there- 
with were extinguished with the dissolution of the 
kingdom ; and the Court consider that, in conse- 
quence of the friendly alliance entered into by the 
first respondent's predecessor in the war alluded 
to, the English Gk)vernment, on their accession to 
the sovereignty of the province of Malabar, in 
token of amity and humanity, conferred upon him 
iu fief the territory he reigned over at the period 
of the alliance, and which has been latterly assnm* 
ed under the government of the Company, giving 
to him in exchange the Puttenrunda or Malikana 
allowance, being two-tenths of the net revenues of 
the territory. 

The Court of Sudr Udalut do, therefore, hereby 
confirm so much of the judgment of the Provincial 
Court for the Western Division as dismisses tbe 
claim with full costs, but on different grounds as 
afore stated. And the appellant is hereby furtb«p 
adjudged to pay all costs of appeal. 
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ExxK>'sioN OP South-West Railway to the foot 
OF TiiE Hills. 

Proceedings of the Madras Qovemment, Beve^iue 
Bejiarinieiit 

Bated \Uh Jidy 1870, No, 1097. 
As the extensiou of the South -West Bail- 
way from Poothanoor to the foot of the Hills 
has been determined upon, the Right Honourable 
the Governor in Council resolves to direct the 
Conservator of Forests to report fully on the 
sources from whence a sufficiency of fuel can be 
di-awn to meet its requirements and the arrange- 
ments necessary to ensure a sufficiency for tlie 
future, both for the railway and the people. The 
expediency of floating down wood from the Hills 
for the use of the railway might be considered 
and reported on. 

2. it will be necessary to clear a certain portion 
of the country on each side of the line between 
Mettapolliem and the foot of the Hills in order to 
keep off fever. This might be done by the Forest 
Department or by giviug clearance leases. 

3. If the statious are determined, or the 
intended sites are sufficiently known, the Couault- 
ing Engineei' should at once communicate with 
the Collector of Coimbatore, in order that no land 
iii the vicinity Inay be given on puttahs. 

(True Extract.) 

(Sigued) H. E.STOKES, 

Uuder-Sea'dtai-y to Government. 



Enfrancuizement of Village Ixams in 
GoDAVERY District. 

Proceedhigs of tlie Madras Goveiiimeni, Eevcnue 
Bepartmmity lOth Aur/ust 187U. 

Read the following Proceedings of the Board of 
Revenue^ dated yth July lb7U :— 

Bead Government Order, 29th June 1870, No. 963. 
Resolved that the foregoing Order of Govern- 
ment be commimicated to the Collector of the 
Godavery District. 

2. In paragraph 9 Government sanction the 
introduction of the revised scheme of village 
establishments in the Godaveiy District from the 
commencement of the coming Fusly year, that is, 
from the 1st July 1870. 

3. As a necessary preliminary funds should be 
provided. A portion of the funds has been pro- 
vided by proclaiming the introduction of the Vil- 
lage Cess Act. But another portion, namely, that 
which is to be created by the enfranchizement of 
the village service inams, cannot bo realized until 
after the actual issue of title deeds to the holders 
of those iiuims. 

4. There are probably not much below 10,000 
service inams to be enfranchized, and about as 
many title deeds to be issued. The registers 
prepared by the Deputy Collectors of the late 
Inam Commission will be of little use, the old 
indefinite areas, and still more indefinite assess- 
ments, having been therein adopted. The regis- 
ters will, therefore, have to be drawn up de novo 
with survey areas and survey assessments of the 
inams, and the quit-rents in each case at five- 



eighths must be calculated. Another important 
delicate ojleration will have to be gone through in 
the course of this fresh registration. The excess 
ai'eas detected by the survey in each case will have 
to be noted and fuDy assessed under the rules. 
This process, if done carefully, is sure to add 
considerably to the assets of the village service 
fund. Title deeds for each case of inam thus 
settled will then have to be prepared and for- 
warded to the Inam Department at the Board of 
Revenue for the purpose of being sealed and signed. 
On their being returned to the district and deli- 
vered to the several holders of inams to whom 
they are addressed, the collection of the quit-rents 
w ill commence. 

5. The enfranchizement of the service inams is 
thus a work of considerable magnitude and detail, 
and will throw much additional labour on the 
Taluk and Hoozoor cstabUshment of the Collector. 
The Board, therefore, are not sanguine that this 
work can be undeitaken by the Collector without 
his being provided with a temporary additional 
establislmient, and even then they are not certain 
that the progress of the work can be so efficiently 
superm tended by his ordinary establishment as to 
ensure the enfranchizement being carried out in 
time to admit of the collection of the quit-rents 
within the present fusly. 

6. If the revised scheme of village establish- 
ments must come into force from this fusly, as it 
is very desirable that it should, the realization of 
this object can, it occurs to the Board, be ensured 
by entrusting the work to the hands of a special 
officer, trained to, and quite familiar with, it. 

7. The Board learn from the 2nd Member in 
charge of the Inam Depaitment that P. Chentsal 
Row, the late Special Assistant and now Treasury 
Deputy Collector of the Chingleput District, could, 
if deputed to the work, accomplish it thoroughly 
before the month of jNovember or before the first 
rents fall due. Chentsal Row, though now on 
leave, is willing to undertake this duty at once. 
His employment would involve no additional 
expense to the State, save probably a trifling sum 
in the way of travelling charges and batta, which 
could be met from general savings under that head 
in the Revenue Budget. 

8. The cost of extra establishments will pro- 
bably not exceed Rupees 4,000 at tihe outside, 
which sum can also be met from general savings 
in the Revenue Budget; or, if there arises any 
difficulty in thus meeting it, it may be met by a 
loan from the large surplus of the Village Service 
Fund of Kumool, to be re-paid out of tne surplus 
of the Village Service Fund of the Godavery Dis- 
trict at the end of the fusly. 

9. If this proposal of employing a special 
officer is immediatel}' sanctioned, there are many 
facilities offered for the speedy progress and com- 
pletion of the work, by its bemg undertaken in 
the earlier months of the fusly, when the work 
in taluk cutcherries is usually less heavy and 
the village ofTicers less engaged in collection or 
jummahbuudy work, and when consequently the 
former will be able to give their utmost assistance, 
and the latter to attend without detriment to their 
revenue duties. 

10. The Collector will observe, from the con- 
cluding paragraph of the Order of Government, 
that about Rupees 3,000, being the inefficient 
portion of the assets accruing from the village 
cess, must bo deducted frcmi the general avaiU 
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able aspots, or, in other words, as explained 
further on in the Government Order, the sum of 
Rupees 3,0()0, which is the excess of cess in 
certain villages over and above the amount 
required for those villages according to scale, 
must be re-distributed over, and absorbed by, those 
villages. This can bo done in two ways, either 
by increasing the salaries or the mi^mbers of the 
village servants in the villages concerned. The 
Collector is requested to submit proposals on this 
bejid. 

11. The Collector will, on receipt of these Pro- 
ceedings, take the necessary steps for the prepara- 
tion of an accurate and complete register of all 
village service inams, exhibiting the registered 
extent as well as the survey areas and the revised 
assessment determined by the Revenue Settle- 
ment Department. With a view to secure unifor- 
mity, the form of enfranchizemcnt register, 
herewith forwarded, may be adopted throughout 
the district. 

Order thereon, 10th August 1870, No. 1200. 

Under the circumstances reported in paragraphs 
4 to 9 of the foregoing Proceedings, tlie Govern- 
ment resolve to sanction the temporary employ- 
ment of Deputy Collector Chentsal Row, with a 
small establismcnt, for the purpose of enfranchizing 
the existing village service inams in the Godavery 
District. Chentsal Row's services will accordingly 
be placed at the disposal of the Collector of the 
district for this special work, and the estimated 
expenditure on account thereof will be met from 
savings in the Revenue Budget. 

(True Extract.) 

(Signed) H.E.STOKES, 

Under- Seci'etary to Government. 



Plantations poe tub use op Railways. 

Proceedings of tlie 3Tadras Government, Revemte 
Department, 

Dated I9th August 1870, No. 1299. 

With advertence to paragraph 20 of the Govern- 
ment Order under date 28th July 1870, No. 1,124, 
the Right Honourable the Governor in Council 
is pleased to direct that Mr. Walker shall, in the 
first instance, turn his attention to that por- 
tion of the country -through which the Great 
Southern of India line of railway will pass, which 
is situated between Palamcottah and Madum. It 
is believed that it will be found that in this loca- 
lity there is little or no natural jungle so situated 
in regard to the projected line as to be suitable for 
reserves, and it will conpcquently be necessary 
to designate sites for plantation. Probably the 
wants of the line for about twenty-five miles south 
of Madura may be met from the natural forests of 
that district, so that about six square miles of 
plantation will be needed for the remaining dis- 
tance of about seventy-five miles. These planta- 
tions should bo formed on waste or occupied land, 
(the latter being purchased for the purpose where 
absolutely necessary), and should in no case bo 
situated more than ten miles from the line of 
railway. Similarly, if any jungle land suitable 
for the forma tion*of reserves should be found to be 
available, the reserve must in no case be situated 
more tha^ fifteen miles from the line. 



2. The sites for these plantation.*! having been 
chosen, Mr. Walker will then proceed to select 
suitable reserves of natural jungle between 
Madura and Trichinopoly, as directed in paragraph 
20 of the Gi3vernment Order under date 28th 
July 1870. 

3. For the wants of the existing line of railway 
between Erode and Negapatam, Mr. Walker will 
be authorized to take charge of the plantations of 
casuarina, which are believed to be now under the 
care of the Collector of Tanjore, in the neighbour- 
hood of Negapatam. If found to be Buitably 
situated and to be likely to be successful, these 
plantations may be considerably extended, and ib 
is possible that some portions of the Government 
forest land, situated between the line of railway 
and the Can very in the Coimbatore and Trichino- 
poly Districts, may be found on examination to be 
well adapted for the formation of reserves. 

(True Extract.) 

(Signed) H.E. STOKES, 

Under- Secreiai-y to Govemtnent. 



Cultivation of Foreign Tobacco in Tanjokb. 

Proceedings of the Madras (xovetiim^nt, Beventie 
Department, 2lst October 1870. 

Bead the following Proceedings of the Board of 
Kevenue, dated 5th August 1870^ No. 5181 : — 

Bead the following letter from the Acting Col- 
lector of Tanjore, to the Acting Secretary to the 
Board of Bevenue, dated Vallum, 13th April 
1870, No. 126. 

With reference to the Board's FroceediDgs, 
No. 1678, of the 11th ultimo, I have the honour to 
state that foreign tobacco will undoubtedly grow 
in this district. Mr. Whiteside has for some time 
been raising some from Ohio and Shiraz seed, and 
has supplied me with a memorandum (A.) on the 
experiment, which I enclose, together with two 
bundles (sent sepai'ately) of the cheroots from his 
first crop by banghy. They are sound ; but, after 
all, are very like the ordinary Dindigul cherootfi, 
with parhaps slightly more flavour. But it must 
be remembered that they are not a good sample, 
because the plants were allowed to grow up to 
their full height, and were exceedingly hizuriant in 
growth, some being 4 feet high witu leaves 1 J feet 
long, and in 'flower and seed, the result of which 
gives a much coarser tobacco than when the plants 
are kept small and the leaves picked when smaller 
and younger. 

2. I also enclose a memorandum £rom Dr. 
Boss (B.). who, by putting down the seed in the 
very hot weather, managed to get something con- 
siderably worse than the country variety ; but then, 
as he says, it shows that the plant will grow under 
unfavourable circumstances. 

3. On the whole, I have no doubt that Havan- 
nah tobacco will grow in this country just aa it 
will in Germany ; but it does not by any means 
follow that the result will be Havannah cigai*s any 
more than there. It may give a slight improve- 
ment on the country variety ; but it is exceedingly 
doubtful whether this would find a market in 
England. This can only be proved by actual expcn* 
ment, and the best plan, therefore, undoubtedgr is, 
as mentioned in paragi*aph 3 of the Proceedmga 
of the Agri-Horticultui^ Society circolatedy to 
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try foreign seeds of this kind on a large scale, and 
under various circumstances with regard to time 
of Bovnng, mode of culture, soil and manure, 
amount of irrigation, &c., &c,, at the gardens 
ia Madras; and then, when a fair estimate 
can be made as to the actual market value 
of the crop in England and prices that mer- 
chants are actually, willing to pay, the culture 
can be confidently recommended to the natives. 
Bat they have no taste for experimenting, and I 
think it may be a mistake to invite them to 
attempt it until the possibility of success has been 
fully demonstrated elsewhere, since a failure, 
through ignorance or mistake, might seriously 
endanger or retard the introduction of what might 
otherwise be successful. I should like, however, 
& small quantity of the Havannah and Manilla 
seed for distribution to a few who may be expected 
to give it a fair trial. 

4. I may add, for the information of others 

^ho are making trials, that the cultivation 

requires a certain amount of care when the plants 

*ro young, as the soil must just be kept moist 

and nothing more. Mr. Whiteside tells me that 

covering over the young plants with tatties and 

coa>anut leaves, and watering them so that the 

moisture may gradually drip through, is a very 

success fill plan. The soil also should be decidedly 

'^ch and superior to the usual class of dry lands. 

Ants are also very fond of the seed, so that it 

<>uglit to be sown in boxes or pots raised from the 

ground. 

Emclosurb No. 1. 
A. 
t^'-eiract of MemM*andum from W. 8. White* 
side, Esq., c. s. 

In the latter part of 1866 Mr. J. D. Sim gave 

^^ a few small packets of Ohio and Shiraz tobacco 

seed, of which I distributed some to ryots in South 

Arcot (with what result I never heard), and some 

^ planted in my own garden at Cuddalore. It 

SVeyr luxuriantly, and the crgp was approaching 

'^^^^^ix'ity, when I was unexpectedly ordered to act 

^ Collector in South Canara. I went, and never 

fj^turned to Cuddalore. My servants gathered 

?*^© tobacco, and reported that it was very fine ; 

"^P^* Q^ I did not see any of them for some eight or 

^^^ months, the tobacco had all been smoked j 

iV^^^ rate, I never got any of it I did not know 

. «ai<3. any of the seed left till after I came here 

^ September 1868, when unpacking a box I 

?^? upon four packets, two of each kind. I 

.*^^ioci the seed must be quite spoilt by that 

Qf^» l)ut resolved to give it a trial. I gave two 

I, _^H^ packets to Dr. Ross, the ZlUah Surgeon 

g^^^» and two I planted myself. To my surprize, 



^^^^ seed came up. I did not plant the seed 
ieofc. **^® beginning of January 1869, if I recol- 
2,^ ,^t^ght ; at any rate, I put it into the ground 
«A^-tx too late. It grew magnificently, some of 
^^ "^ilants being more than four feet high, with 
^^^y large leaves; but I left Tanjore, when my 
rvQ^Xrt closed in April for the recess, before 
^^a tobacco was fit to cut. I left very strict 
^ders about it this time, and my servants 
^thered it carefully and stored it in a dark dry^ 
place till I came back. I then sent into Trichi- 
nopoly for one of the most skilful cheroot makers, 
and he come over and pronounced the tobacco to 



be first rate. The only misfortune was that the 
two kinds of tobacco leaves had been stupidly 
mixed by the gardeners when they were drying 
them. The cheroot maker made up the tobacco 
for use, and, putting aside all the inferior leaves, 
I had enough to put together 1,000 cheroots. 
These were made up last October. Several persons 
who have tried them declare them to be capital, 
not by any means strong in flavour, and only 
wanting keeping to be first rate. I let a good 
many of the plants run to seed, and the people 
here who grow tobacco told me that the leaves 
gathered from such plants make an inferior des- 
cription of cheroots ; so very probably these of 
mine might have been much better if more care 
had been observed in gathering the leaves, keep- 
ing the two kinds separate, and so forth. I gave 
a quantity of the seed to Mr. Breeks to distri- 
bute amongst the Badagas on the Hills, and I 
have still a little left. I planted some of it in 
September last year, and reared a very decent 
little crop. This time I tried to carry out the 
system ooserved by the Telugu tobacco growers 
in the Rtyahmundry and Godavery Districts, and 
for which purpose I got a paper of instructions 
prepared for me by a native up there ; but I am 
inclined to think that the tobacco of this second 
crop has not been (^uite of such fine quality as 
on the former occasion, and the sun seemed to 
affect it. I noticed that those plants which were 
screened from the hot afternoon sun grew very 
luxuriantly and to a great height, while those 
that were exposed to the sun all day were almost 
dwarfed. Whether this had anything to do with 
the seed used I do not know. I am now col- 




purposely allowed the whole crop to go to seed, as 
I want to get enough to try an experiment on a 
more extensive scale next cold weather. 

(Signed) W. S. WHITESIDE. 

Enclosure No. 2. 

B. 

Extract of Memorandum from J, Boss, Esq., M. b. 

Early last year Mr. Whiteside .was good enough 
to give me two small packets of seed, one of 
Ohio, the other of Shiraz tobacco. In March, 
I think, I sowed these seeds in boxes filled with 
a moderately rich mould. Though the seed was 
sown rather thickly, I was not prepared for the 
very thick crop of seedlings which came up. 
Many of these, however, soon died down simply 
from overcrowding, and the survivors, having 
more space, throve luxuriantly. In due course 
they were transplanted into ordinary garden soil, 
without any special preparation, in rows about 
18 inches apart, and, when I left this for the Hills 
in the end of April, every plant was doi^g welh 
Some weeks before my return, that is, about the 
begmnmg of July, the plants being pronounced 
ready by a man, who was supposed to understand 
this part of the process, were cut a few inches 
from the ground, and then followed the usual 
process of curing. 

2. On my return I found that the cut stumos 
had sent forth vigorous shoots, which ultimately 
attained to the height of 18 inches or 2 feet. ^ From 
a few plants which had not been cut I obtamed an 

4 
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abundant supply of seed, and this seed was sown 
about the beginning of last noi-th-east monsoon. 
It germinated just as freely as the original seed 
had done, but, owing to want of space and the 
rather unsatisfactory results of my first crop as 
regards cheroots, I planted out very few of the 
seedlings. 

3. The past season, in my garden at least, has 
been very unfavourable in one respect. Every- 
thing suffered severely from the ravages of various 
species of caterpillars and flies, and my tobacco 
was no exception. Over and over again every 
leaflet was stripped to the midrib ; then young 
shoots came up to be eaten in their turn, and yet, 
in spite of all this, so vigorous and full of life 
were the plants, that in the end they triumphed 
and shot up to the height of two feet and over ; 
but the effect of this prolonged struggle for exist- 
ence was to dwarf the leaves, particularly those at 
the base, and to make them coarse, tough, and 
fibry. 

4. The plants, however, flowered and seeded 
freely, and I have now a small supply of this seed. 
What with my absence the first year and the 
ravages of insects this last season, I am unable to 
offer any comparison between the two kinds. Ohio 
and Shiraz, both, so far as I can now judge, did 
equally well. 

6. I have already alluded to the results of my 
first year's experiment as regards the cheroots 
made from the tobacco. I got a roan trained to 
the work from Trichinopoly to manufacture them ; 
but, on examination, he pooh-poohed the tobacco as 
worthless, and it required considerable persuasion 
to make him set to work. 

6. For obvious reasons I persisted and watched 
him carefully while making up 1,000. He said 
they would smoke badly, show a black ash, and be 
deficient in flavour. So far as I have tried them, 
and that, you may suppose, has not been to a great 
extent, they have fulfilled his prediction in every 
point. But then he said the bad quality was due 
to the seed having been sown at a wrong season ; 
to the plants not having been carefully tended ; and 
to the leaves not having been properly cured. 
And in this matter also he is, so far as I know, 
perfectly right. You will see, then, from this, what 
my experiment amounts to. It proves that these 
two kinds of seeds will grow and thrive vigorously 
under every disadvantage, for could anytning be 
more trying than the hot season in one case and 
swarms of insects in the other P And there is 
nothing in the experiment to show that, under 
proper conditions and with due care, the tobacco 
may not ultimately be found equal, if not superior, 
to any of the native kinds. 

7. I shall feel obliged by a small supply of the 
seeds you mention, more particularly if you can 
give me any practical directions as to the mode of 
cultivation, &c. 

(Signed) J. ROSS, M. B. 

Submitted for the information of Government, 
together with a copy of the Proceedings of the 
Board, dated 11th March 1870, No. 1,678. 

2. The Board considered it right to consult the 
Superintendent of the Government Farm on the 
subject of the cultivation of tobacco, as they 
learned that ho* had turned his attention to the 
matter in conncxtion with proposals to introduce 
the cultivation of tobacco in Ireland. He has 



favoured them with a memorandum in which he 
expresses his opinion that ** the questiuus to be 
** investigated are as yet more physiological than 
" agricultural. As agriculturalists, we can with 
" ordinary skill grow large crops of tobacco; but 
** we cannot be so sure that the manufact\tred 
** aiiide will possess a value equal to the c^jst of its 
" pi'odttction. It has been ascertained by analysis 
" that the best tobaccos contain very little albumen 
" and nicotine, while the bad-smelling and bad* 
" tasted tobaccos contain a large quantity of both ; 
" thus, Maryland and Havannah tobaccos contain 
" scarcely two per cent, of nicotine, while French 
" and German tobaccos contain as much as eight 
" per cent. The question to be determined is, huw 
" to grow good tobacco, rather than how to grow 
" tobacco P The investigations to be made are too 
" minute for any but those who have been used to 
** such investigations; it would be perfectly use- 
" less to turn Siem over to any other class of men. 
" The experiments had better be conducted by the 
" Committee of the Society themselves, under the 
** advice of an Analytical Chemist, versed in 
** organic chemistry ; indeed, such a Chemist as 
" Mr. Broughton, in whose special line the inves- 
" tigation appears to lie." 

3. The Board have taken an opportunity of 
consulting Mr. Broughton on the subject demi- 
officially, and his opinion is strongly corroborative 
of Mr. Robertson's. He points out that tho culti- 
vation of tobacco is a scientific pursuit in Franco 
under the management of a Chemical Director, 
and further kindly expresses his willingness to 
undertake the requisite analysis and experiments 
here if the Government will authorize him to do 
so. 

4. The Board attach much importance to tho 
whole question ; but consider it obvious that scien- 
tific analysis and carefully managed experiments 
must precede any further attempts to improve 
tobacco, and accordingly request Grovemment to 
place Mr. Broughton in communication with the 
Farm Committee and Mr. Robertson with this 
view. 

5. The Board would then procure a carefully 
prepared sample of the best mdigenous tobacco 
for analysis by Mr. Broughton, and would request 
the Superintendent of the Farm to undertake 
experiments in the cultivation of indigenous and 
exotic kinds in communication with him, in order 
that he may have an opportunity of testing the 
produce raised under ditterent conditions of culti- 
vation and cut at different stages of its growth, so 
as to secure a thorough examination of the whole 
subject. 

Order thereon, 21st October 1870, No. 1,606. 

The Proceedings of the Board are approved. 
The Board should forward samples of the best 
indigenous tobacco, which can be procured, to 
Mr. Broughton for chemical analysis, and that 
gentleman will be requested to undertake the 
required experiment. 

2. The experimental culture of tobacco at the 
Government Farm should be commenced as pro- 
posed, and the Government will receive with 
mterest an account of the result attained. 

(True Extract.) 

(Signed) RA.DALYELL, 

Acting Secretary to Ooveni^tient 
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Refund on old Stamps. 

I^yoceedings of tJte Madras Qovet-mnent, Reventce 
Bepiirtnieiit, 28th October 1870. 

*ioacl the following letter from the Acting Secro- 
tixi'y to the Board of Revenue, to the Acting 
^eojretaiy to Government, Revenue Department, 

dsxc^d Madras, 5th September 1870, No. 5595: — 

I iiiii directed to acknowledge the receipt of 
Gop-oi-«racut Order, dated 16tU August 1870, 
-^^o. liZ7t3. 

2. iBection 45 of Act XVIII of 1869 sufficiently 
providos for the renewal or refund of the value 
of 8t«i.mi:>s previously purchased and rendered use- 
Igs:^ ^->y *^»G changes it introduced, inasmuch as 
ifc fifov^i^rics for renewal or refund if the person 
■^o^^V5»sixJg the stamp does not require the sa^ne for 

^ . Xtx a-ccordance with this section most stamps 
reudci-oci useless by the new Act and held by pri- 
vate po i^sons have already been returned to the 
tireasiii*i«3s, so that any rules which may be made 
Hour w'il 1 have but a limited application. 
^' 1*1 i 43 suggestion of the uovcrnment of Inifia 
that a f>fi>li cations for the renewal of these stamps 
snould ixot be stamped under the Court Foes' Act 
may bo oxn bodied in the following notice :— 

KOTICE. 

Coll€3c?toi-8 will receive verbal applications for the 
T^^i**^ ^^ ^^® refund of the value of stamps pur- 
d^ r»^o vious to the 1st January 1870 and ren- 
erea iii:ifxt for the purpose for which they were 
the ^^*^ t>jr that Act. If it is determiued to grant 
iact ^'^^*^''^^*^l or refund, the officer will record the 
^enfc r'*^^^*^* his signature in a book which will be 
or* tl:ic purpose. Such applications need not 
X » 1 writing and stamped under the Court 



-fees' ^ 






Tho Q, 



-thereon, 28th October 1870, No. 1664. 



, -^^^'^^ernment approve of the form of notice 
that iL 1 ^or publication by the Board, and direct 

*^ ^)rinted in all District Gazettes. 

(True Exti-act) 

(Signed) R. A. DALYELL, 

Acting Secretary to Gooerninent, 



„ "^ rrOBACCO RAISED IN TaNJORE DISTRICT. 

^ *-pirj8 of the Madras Government^ Revenue 
. '^-^epartnvntf llth November 1870. 



Hcnd 



Ji<^\r 



^xx 



^i^\xx 



Following Proceedings of the Board of 
^-^f^, dated 25th October 1870, No. 6308 :— 

Read the following letters : — 

^ ^^^o Collector of Tarn ore, to the Acting 
^,^ ^^5Xry to the Board of Revenue, dated Nega- 
^§i^^gy:t:^^ 19 th August 1869, No. 178. 

-<N fv(<V th^^^ Proceedings, dated 28th August 1868, 

^v^l^l-, the Board are aware that the two experi- 

/|, made in this district with the Shiraz tobacco 

T^f entirely failed. The Board were good enough 

^/lud me some seed for a third time. This was 

P/rasted to Anantaramier, Deputy Tahsildar and 

/lb-Magistrate of Trivady Division, and at present 

Icting Tahsildar of Combaconum. 

2. This officer sowed the seed on 1st December 
1863, in oarthorn pots, under hia own personal 



supervision, and, though all of it germinated, only 
forty plants survived. From tho fact of all the 
plants, with the exception of the above, having 
died, it is believed thaD the seed must have been 
more tlian one season old. In forty -five days the 
abovesaid forty plants attained a height of four 
inches, and bore each four or five leaves. Tho 
indigenous tobacco takes only thirty days to arrive 
at this stage. These seedlings were transplanted 
in two plots of three-fourths of a guli, each in two 
diflferent villages. At first these plants were 
watered daily, and afterwards once in three or four 
days. In one of the plots the crop was cut in the 
end of February, and, in the other, on the 10th 
March 1869, the outturn being 1 lb. 2 oz. and 
1 lb. 1 oz. respectively. The largest number of 
leaves to one plant was eight, and the smallest 
four. Both the cultivation and the preparation 
of the tobacco was conducted according to the 
method observed in the case of tho indigenous kind. 
I forward* ten tolas of 
* In a separate packet, this tobacco for the in- 
spection of the Board. 
I am not myself a sufficient judge of tobacco to 
know whether this is particularly good or tho 
contrary. 

Enclosure No. 1. — Sample of Tobacco. 

From the same officer, dated Vallam, 19th Sep- 
tember 1870, No. 309. 

I have the honour, with reference to the Board's 

Proceedings, dated 5th August 1870, No. 5181, 

to forward thirty tolas* of 

* Scut separately, tobacco raised by Ananta- 
ramier, Tahsildar of Sheally, 
from theacclimatized seed of Shiraz tobacco, received 
from the Board about two years ago. If the Board 
find that it is good and that its cultivation should 
be extended, I shall take measures accordingly. 
Anantaramier suggests that it would be as well to 
ascertain whether this kind of tobacco will find 
a rea<iy market in England. There are about 
1,250 lbs. of tobacco stiU in hand, which I can also 
forward if the Board want it. The seed was put 
in about 230 gulies of land and yielded 1,200 lbs. 
The ordinary country variety cultivated in the 
same extent of land gives 1,500 lbs. of tobacco. 

Enclosure No. 1.-— Sample of Tobacco. 

The Government Qninologist will bo requested 
to favour the Board with his opinion of this tobacco 
on analysis, and also of the Shiraz tobacco received 
from the Collector with his letter. No. 178, of 19th 
August 1869. 

2. The Collector should take care to preserve 
the seed. He might have a few cheroots made up 
carefully in Trichinopoly and send them to the 
Board for trial. 



Order thereon, llth November 1870, No. 1748. 
Ordered to be recorded. 



(True Extract.)^ 
(Signed) R. A. DALYELL, 
Acting Secretary to Govern )ncnt» 
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Attestation of Powees of Attorney by 
Magistrates. 

Rcfad tho following Proceedings of the Govern- 
ment of India ; — 

Read tho following letter from tho Officiating 
Secretary to the Government of India, Finan- 
cial Department (Separate Revenue— Stamps), 
to the Under-Secretary to the Government of 
the Punjab, dated Simla, 29th October 1870, 
No. 4445. 

In reply to your No. 880, dated 21 st September 
1870, I am directed to remark that attestations 
of Powers of Attorney and such like documents 
made by Deputy Commissioners are made by them 
not as Notaries Public but merely as Magistrates 
or Judges. 

2. The law does not require these officers to 
make such attestations, nor attach any peculiar 
efficacy to them, as compared with attestations by 

Srivate witnesses. But, if such attestations are 
esired, there can be no objection to their being 
made, or to the levy, under executive orders, of a 
fee for the service performed. The fee might be 
fixed at the rate hitherto in force, and there appears 
no objection to its realization by stamps. Any 
fees so levied should certainly be credited as 
Stamp revenue. 



Order. — Ordered that copies of the foregoing 
letter be forwarded to the other local Govern- 
ments, the local Administrations, the Comptroller- 
General of Accounts, tho Accountants-General, 
and tho Deputy Accountants-General, in independ- 
ent charge. 

(Signed) E. H. flOLLINGBERY, 

Asst Secy, to Hie Govt, of India, 



Order thereon, 11th November 1870, No. 1752. 
Communicated to the Board of Revenue. 
(Time Extract.) 
(Signed) R. A. DALYELL, 
Acting Secretaiij to Govei-ninieyit 



SEASON REPORT. 



this 



REMARKS ON THE SEASON. 

Northern Section. — Tho rains all over 
section were exceedingly good and plentiful. 

Ganjam. — All the reservoirs in Ganjam received 
full supplies, and lyots were enabled to complete 
tho transplantation of pculdy. Standing crops 
were in good condition. Gliufolly, early ^taddy and 
raggy, were cut ; but the yield of the two former 
was not quite satisfactory, owing to tho absence of 
timely rains. 



Vizagapaiam. — In Vizagapatam the transplan- 
tation of paddy and the harvesting of cumhoo, 
korralu,giiigelly,ooddooloo, and raggy, were brought 
to a close. 

Godavei-y. — The Godavery and Yelem rivers 
were in fresh, anient channels were in full flow, 
and tanks held abundant supplies. Transplanta- 
tion ot* paddy under the last source of irrigation 
was fast progressing, and elsewhere had been 
completed. The i*ains proved exceedingly benefi- 
cial to the standing crops, and all of them were 
in a flouinshing condition. The cultivation of 
cotton^ tobacco, ctMies, and some of the dry grains 
was progressing. 

Kistna. — In parts of the Kistna District the 
heavy rains impeded the tillage of fields which 
had been reserved for sowing the later grains, and 
proved detrimental to the standing wet and pedda 
jonna crops. The transplantation of wet crops 
had considerably advanced in the Delta taluks, 
and some attention was bestowed on the cultiva- 
tion of cotton and castor-oil seeds. The early crops, 
suj^'a, 'mohka-jonna, gidda-jonna, and ko^ra, were 
bemg harvested. 

Nellore. — Iswara koira and some of the dry 
grains were generally cultivated in Nellore. The 
standing crops were thriving. Kam kesaii, Bujja, 
gingelhj seed, iiidigo, and kon'a were cut through- 
out the ditrict. 

Prices were almost stationary in Granjam, Goda- 
very, and Nellore. They fell slightly in "Vizaga- 
patam and Kistna. 

There was no cholera in Vizagapatam. Its 
prevalence in the oiher districts was vei-y limited. 
Fever and small-pox were in existence ; but, except 
in the Kistna and Nellore Districts, were not 
attended with any serious mortality. 

Cattle slightly suffered from disease, except in 

Vizagapatam. Pasture was abundant everywhere. 
Ckdkd Districts. — The rainfall was general in 
Cuddapah, and abundant in Kumool. 

In Bellary it was both partial and scanty. 

Cuddapah, — Some of the tanks in this distinct 
received good supplies. Dry grains and paddy 
were largely cultivated, and the standing crops, 
excopt in Royachoty, where blight had slightly 
injured them, were in good condition. Chennanffy 
paddy, indigo, and a few dry grains were hai*- 
vested, and the outturn was about three-fourths 
of a full yield. 

Bellai'y, — The Toombadra river, in Bellary, was 
reported to be in fresh ; tanks, however, received 
only scanty supplies. Horse gram, cotton, ko^ra^ 
&c., were planted, and the early cholum saidkaHick 
paddy crops were harvested. 

iTwMooZ.— Tanks, except in the Markapur Talnk 
of the Kurnool Diistrict, received full supplies. 
The usual dry grains and poddy were cultivated, 
and, in the taliis of Koilkuntla and Sirwell, hnra 
and sujja were harvested. 

The prices of staple grains were declining in 
Cuddapah. In Bellary and Kurnool they rem&iucd 
almost stationary. 
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There was no cholera in this section, and the 
slight prevalence of fever and small-pox was con- 
fined to parts of Cuddapah and Kumool. 

Cattle disease was in existence ; but its spread 
-was partially checked by the adoption of Dr. 
Thacker's treatment. 

East Cbntrb. — The rainfall was general in 
Chinglepub and South Arcot, and partial in North 
Aixjofc. 

ChiiiglepiU,—ln Chingleput, paddy of different 
kinds, and cumboot varagoo, and cholum were 
cultivated. The standing crops in parts of the 
Trivellore Taluk were submerged by the heavy 
rains and completely destroyed ; elsewhere they 
were in good condition. 

North -4rco<.— Tanks generally received good 
supplies. Faddy, ground-ivaU, chillies, and some 
of the dry grains were sown. The standing crops 
were doing as well as could be desired. Sajjaloo, 
ragmj, glngelly, cholum, and faddy were harvested, 
and yielded fair average crops. 

South Arcot — The largest supplies received by 
river-fed tanks would last for four months, and 
those received by rain-fed tanks would last for two 
months. The cultivation of sainba paddy and the 
dry grains was in active progress, and the can' 
crop, ctmiboo, ragyy^ indigo^ and gingeUy-oil seeds 
were being harvested. 

There was a perceptible fall in the prices in 
Chinglepnt and North Arcot. In South Arcot 
they were fluctuating. 

There were twenty-eight deaths from cholera, 
and six from fever and ague in North Arcot. 

Chingleput and South Arcot were not quite free 
from these diseases ; but, on the whole, preserved 
good health. 

More than 300 head of cattle died from disease 
in North Arcot, and the state of their health in 
the other districts also was far from good. 

Cauvery. — Bains during the latter half of the 
month were scanty, and particularly so in the 
Tanjore District. 

Tanjore. — Over the greater portion of the Tan- 
jore District the cultivation of samba peshamam 
and the dry grains was vigorously pushed on. 
The standing crops, however, were drooping in 
some localities, owing to the inadequate rainfall. 
Kaduppu har, kuruvai, and other inferior sorts of 
paddy, and the dry grains, cvmboo, cholum, Ac., 
were being harvested. 

Trichinopoly. — In Trichinopoly, irrigating chan- 
nels were full, and tanks held moderate supplies. 
The same grains as in Tanjore were under 
cultivation. Kar and samba paddy, cumboo, and 
raggy were being harvested. The condition of the 
standing crops was good. 

Prices fell, and there were indications of a 
further fall in Tanjore. 

Public health was, on the whole, good. 

Cattle were free from disease. 



Southern Section.— There was but a scanty fall 
of rain in this section. 

Madura, — ^The transplantation of paddy and the 
cultivation of raggy, cumboo, and other cereals 
were progressing. The early cumboo, gingeUy-oil 
seed, and raggy crops were being harvested. Cotton 
and indigo plants were thriving. 

Tinnevelly, — The usual freshes were received in 
the Tambi-apumi river. Feslianam, or second- 
crop cultivation under rain-fed tanks, was pro- 
gressing, and wet lands in other localities were 
being ploughed. Cumboo, samai, and raggy were 
sown on dry lands. 

Prices were stationary. 

Cholera was abating and public health was 
good. 

Cattle were healthy, though pasture was not 
sufficiently plentiful in parts of the Madura Dis- 
trict. 

West Centre. — The rainfall was slight in 
Coimbatore and tolerably good in Salem. 

Ooimbatoi'e, — In Coimbatore ryots were engaged 
in the cultivation of tobacco, cholum, horse gi-am, 
and other grains. The standing nunjah and 
garden crops were thriving, but some of the dry 
crops had suffered from insufficiency of rain. 
Rape seed, cvmihoo, &c., were harvested, 

Neilghei'^'ies. — On the Neilgherries, korally, 
samai, raggy, keeray, potatoes, and coffee were in 
good condition. Ganjay and wheat had already 
been reaped. 

Salem, — Tanks in Salem were well supplied. 
The progress made in wet and dry cultivation and 
the condition of the standing crops generally 
were satisfactory. Indigo was not largely culti- 
vated, and only a small quantity of cotton was 
picked. Car paddy and the early dry crops were 
harvested. 

There was a slight fall in the prices in Coimba- 
tore and on the Neilgherries. In Salem they 
slightly fluctuated in the prospect of a demand 
for exportation. 

In Coimbatore and Salem, fever and cholera wero 
prevalent, and there were some casualties from 
the latter cause. The sanitary condition of the 
Neilgherries was good. 

The health of cattle was, on the whole, good. 

West.— The rainfall was deficient during the 
first half of the month in South Canara, but was 
made up for by the heavy showers during the 
latter half. In Sfalabar the fall was fovourable. 

South Canara, — The first-crop rice had been 
harvested, and preparations were being made for 
the cultivation of the second crop. 

Malabar, — In Malabar the sowing of the 
second or Magaram crop was still in progress. 

Prices fell in South Canara and remained 
stationary in Malabar. 

Public health was slightly aflccted by cholera, 
fever, and small-pox. * 

Cattle were not free from disease in South 
Caiiara. 
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Pkices of Gjhain and Sea Salt. 


Rainfall. 


DISTRICTS. 


2nd sort 
Rice. 


2nd sort 
Paddy. 


Cholum. 


Baggy. 


Horse 
Gram 


Sea Salt 


OQ 

h 


Ii 


GQ 

u 


Ii 






Fusly 


Fusly 


Fusly 


F4i8ly 


Fusly 


Fusly 


1 




1279 


1280 


12791280 

1 


1279 


1280 


I279'l280 


1279 


1280 


1279ll2ao 


-5 


"Gaiyam 

bccUun. ^ Kigtna.... 


Rs. 
326 
407 
293 
367 
362 
418 
363 
430 
457 
468 
412 
444 
384 
400 
44.5 
451 
479 
640 
406 
471 
412 


Rs. 

273 
28fi 
235 
330 
310 
409 
343 
416 
336 
363 
320 
291 
267 
800 
348 
421 
395 
492 
806 
337 
335 


Rs. 1 Rs. 
13ll 110 
172 120 
136 106 
163 14^ 


Rs. 
191 
19^ 
160 
IHI 
155 
189 
118 
151 
i:05 
283 
192 
•232 
210 
198 
160 
227 
265 
267 
201 


Rs. 
156 
165 

i;io 

192 
202 
202 
239 
195 
107 
230 
186 
140 
131 
186 
152 
226 
223 
291 
146 


Rs. 1 Rs. 
161, 135 
187 1.50 
156 124 
1651 \R(\ 


Rs. 
262 
23ft 
219 
261 
245 
213 
156 
230 
255 
304 
225 
257 
247 
230 
199 
229 
256 
320 
202 
348 
318 


Rs. 
197 
18« 
168 
197 
219 
229 
190 
246 
287 
255 
177 
183 
184 
160 
177 
236 
193 
229 
140 
272 
238 


Rs. 
202 
280 
250 
291 
202 
317 
378 
828 
250 
267 
247 
278 
251 
292 
297 
207 
350 
457 
30? 


Rs. 

316 
312 
266 
346 
314 
364 
479 
364 
295 
299 
3<'3 
330 
297 
821 
833 
353 
381 
472 
818 


Ins. 
12-50 

8-40 
13-70 
11-70 

9-24 

'2-74 
5-86 

*"6"68 
4-80 
4-72 
4-20 
5-0O 
816 
1-93 
4-75 

6-6s 

9-70 
629 


Ins. 

8-40 

10-70 

10-99 

7-30 

4-59 

■2-87 
10-51 

""4-45 
3-30 
2-47 
2-09 
4-45 
3-56 
2-40 
1-73 

1(172 
11-80 
936 


Ins. Ins. 

9-20 10-50 
1410 11-10 
11 -.54 10-42 

9-60 8-20 
10-77 2-38 

^'•13 "i'TO 
7-61 406 

'7-gl "575 
5 70 4-90 
2-57 415 
1-15 .4-50 
2-70 8-95 
215 
0-71 120 
3-35 304 
2-36 204 
7-71 7-44 

11-80 9-90 
5-52 


Ins. 
1015 
1107 
1168 
9-20 
C74 

"2-30 
7 06 

1258 
602 
4-67 
3-47 
2-98 
4-02 
2-95 
1-56 
3-22 
2-20 
799 


^Nellore 

Districts.! |«jj^^v:;;.;;; 

(-Madras 

East 1 Chingleput 

Centre. J North Arcot... 
' .South Arcot... 

Cauvcry. {^^-^^ 

Southern ( Madura 

Section. { Tinnevelly. . .. 
«r^ . fCoimbatore .. 

^-t-- lLir.^r!::: 


174 
192 
140 
184 
207 
219 
107 
202 

190 
213 
309 

228 

179 

194 
188 


147 
184 
150 
189 
l.^U 
162 
143 
1-Z6 
119 
137 
167 
194 
194 

187 
151 
163 


138 
173 
100 
1.56 
222 
236 
104 
223 
181 
195 
181 
213 
211 
246 
177 
283 
189 


160 
176 
143 
180 
192 
197 
150 
126 
128 
128 
131 
197 
182 
229 
122 
211 
• 75 


w«of J South Canara. 
^^ IMalabar 


254 
294 


285 
347 


16-80 



Stateinoit of Gotton and Indigo Galtivation with their Market Prices for the Month 
of September 1870, Fusly 1280. 









Cotton. 




ili 


Indigo. 
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DISTRICTS 


Fuslj 


1279. 


Fusly 1280. 


etrate 
Cott 
idy of 


Fusly 1279. 


Fusly 


1280. 


5I • 






















Extent. 


Assess- 
ment. 


Extent. 


Assess- 
ment. 




Extent. 


Assess- 
ment. 


Extent. 


Assess- 
ment. 




1 


2 


8 


4 


5 


6 


7 


8 


9 


10 


11 






Acres. 


Rs. 


Acres. 


\\B. 


Rs. 


Acres. 


Rs. 


Acres. 


Rs. 


R«. 


1 


Ganjam 


6,191 


12,408 


6,641 


12,458 


165 


30 


30 


3 


2 


70 


2 


Vizagapatam... 


8,594 


14,224 


4,316 


10,363 


144 


317 


1,507 


2,518 


18,890 


46 


3 


Godavery 


760 


1,664 


171 


596 


145 


1,061 


3.187 


525 


1,432 


56 


4 


KiHtna 


81,797 


1,21,013 


39,707 


49,921 


119 


14,341 


20,510 


31,001 


55,069 


42 


6 


Nelluro 


9,283 


9,244 


9,762 


10,327 


152 
f '00) 


a3,685 


79,-i64 


43,216 


91,043 


43 





Cuddapah 


37.532 


64,257 


27,181 


31,319 


1 160 1 


9,620 


25,284 


8,736 


23,429 


1 to 

63 


7 


Bcllary 


3,27,257 


3,49,223 


2,34,946 


2,46,395 


115 


8,181 


13,640 


6,256 


9,902 


8 


Kumool 


2,10,087 


2,37,621 


1,05,638 


1,18,970 


122 


44,820 


84,628 


57,241 


1,04,524 


45 


9 


Madras 










140 










40 


10 


Chingleput ... 


.. 




.. .. 






2,916 


9,355 


7,576 


i9,,575 




11 


North Arcot ... 


1,071 


2,094 


1,460 


3, 1*76 


ii5 


4,b99 


11,243 


11,106 


21,923 


44 


12 


South Arcot ... 


937 


1,772 


1,830 


3,722 


121 


23,.540 


46,200 


58,1,54 


1,11,975 


34 


13 


Tanjore 


400 


483 


2,033 


2,556 


155 


472 


805 


1,004 


2,247 


26 


14 


Trichinopoly ... 


2,249 


2,508 


941 


970 


128 


111 


828 


472 


m 


14 


15 


Madura 


3,140 


4,329 


8,061 


5,134 


115 


44 


108 


37 


64 


40 


16 


TinneveUy ... 


3,534 


3,283 


1.832 


1,312 


125 


81 


63 


30 


60 


31 


17 


Coimbatore ... 


46,623 


40,508 


57,161 


48,589 


124 











80 


18 


Salem 

Total... 


7,577 


10,806 


6,518 


9,582 


192 


1,282 


6,071 


1,663 


9,644 


52 




7,47,032 


0,65,437 


5/)4,0l4 


5,55,403 




1,4.5,350 


3,08,303 


2,29,626 


4,70,640 





Revenue Bo.uid Office, 
MADfiAb, 'llnd October 1870. 



(Signed) J.GROSE, 

Acting Stcrcianj. 
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CIRCULAR ORDER OP THE BOARD 
OF REVENUE. 



No. 6121. 

Certificates of Sale under Act II of 1864 

EXEMPT from Stamp Duty. 

Proceedings of the Board of Revenue, dated lUh 
October 1870. 
Bead the following letter from the Hohourable 
D. ARBUTHNOTT, Collector of Madura, to tlio 
Acting Secretary to the Board of Revenue, 
dated 13tli September 1870, No. 260 :— 

With reference tO the Board's Standing Order, 
No. 274-1, I have the honour to observe that 
Certificates of Sale, issued under Section 38 of 
Madras Act H of 1864, appear to me to be instru- 
ments falling under Exemption 15 in Section 15 of 
the General Stamp Act No. XVllI of 1869, and 
to request the instructions of the Board whether 
such certificates can be issued on unstamped paper. 

The Board concur with the Collector. 

2. These Proceedings will be communicated to 
aU Collectors, and Circular Order No. 19 of 1868 
(274-1) will be cancelled. 

(Signed) J.GROSE, 

Acting Secretat^j, 



2. 



ACTS OF TUE GOVERNMENT OF 
INDIA. 



The following Act of the Governor- General of 
India in Council received the assent of His Excel- 
lency the Governor- General on the 19th day of 
July 1870, and is hereby promulgated for general 
information : — 

Act No. XXI of 1870. 

An Act to regtdate the WiUs of Hindoos, Jainas, 

Sikhs, and Bitddhists in the Loxoer Provinces of 

Bengal and in the toimis of Madras and Bombay. 

Whereas it is expedient to provide rules for the 

execution, attestation, rovo- 

Preamble. cation, revival, interpreta- 

• tion, and probate of the wills 

of Hindoos, Jainas, Sikhs, and Buddhists in the 

territories subject to the Lieutenant-Governor of 

Bengal and in the towns of Madras and Bombay ; 

It is hereby enacted as follows : — 

1. This Act may be call- 
Short Title. od. " The Hindoo W ills* Act, 
1870." 



Certain portions 
of Succession Act 
extended to wills of 
Hindoos, Jainas, 
Sikhs, and Bud- 
dhists. 



The following portions of the Indian Succes- 
sion Act, 1865, namely. 
Sections 46, 48, 49, 50, 51, 
55, and 57 to 77, (both inclu- 
sive), 

Sections 82, 83, 85, 88 to 
103, (both inclusive), 

Sections 106 to 177, (both 
inclusive), 

. Sections 179 to 189, (both inclusive. 

Sections 191 to 199, (both inclusive), 

. 80 much of Parts XXX and XXXI, as relates 
to grants of probate and letters of administiution 
with the will annexed, and 

Parts XXXIII to XL (both inclusive), so far 
as they relate to an executor and an administrator 
with the will annexed, 

shall, notwithstanding anything contained in 
Section 331 of the said Act, apply — 

(a.) to all wills and codicils made by any Hindoo, 
Jaina, Sikh, or Buddhist, on 
Extent of Act. or after the 1 st day of Sep- 

tember 1870, within the said 
territories of the local limits of the ordinary 
original civil iurisdiction of the High Courts of 
Judicature at Madras and Bombay ; and 

(h.) to all such wills and codicils made outside 
those territories and limits, so far as relates to 
immoveable property situate within those territo- 
ries or limits : 

3. Provided that mar- 
Provisos, riage shall not revoke any 
such will or codicU : 
and that nothing herein contained shall autho- 
rize a testator to bequeath property which ho 
could not have alienated inter vivos, or to deprive 
any persons of any right of maintenance of which, 
but for Section 2 of this Act, he could not deprive 
them by will : 

and that nothing herein contained shall vest in 
the executor or administrator with the will annex- 
ed of a deceased person, any property which such 
person could not have alienated inter vivos : 

and that nothing herein contained shall affect 
any law of adoption or intestate succession : 

and that nothing herein contained shall autho- 
rize any Hindoo, Jaina, Sikh, or Buddhist to 
create in property any interest which he could 
not have created before the Ist day of September 
1870. 

4. 



Partial repeal of 
Bengal Regulation 
V of 1799, Section 
2. 



On and from that day. Section 2 of Bengal 
Regulation V of 1799 shall 
be repealed so far as relates 
to the executors of persons 
who are not Mahomedans, 
but are subject to the juris- 
diction of a District Court 
in the territories subject to the Lieutenant-Gover- 
nor of Bengal. 

5. Nothing contained in this Act shall affect 

Savini? of riffhts ^^® rights^ duties, and privi- 

^f Ar^^I^;ofW/^« leges of tne Administrators- 

Genets General of Bengal, Madms. 

and Bombay respectively. 
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IDecember 15, 1870. 



6. 



Interpretation 
clause. 



In this Act, and in the said sections and 
Parts of the Indian Succes- 
sion Act, all words defined 
in Section 3 of the same Act 
shall, unless there be some- 
thing repugnant in the subject or context, be 
deemed to have the same meaning as the said 
Section 3 has attached to such words respec- 
tively : 

and in applying Sections 62, 63, 92, 96, 98, 99, 
100, 101, 102, 103, and 182 of the said Suocession 
Act to wills and codicils made under this Act, the 
words "son," "sons," "child," and "children," 
shall be deemed to include an adopted child ; and 
the word " grandchildren" shall be deemed to 
include the children, whether adopted or natural- 
bom, of a child whether adopted or natural-bom ; 
and the expression " daughter-iu-law** shall be 
deemed to include the wife of an adopted son : 

and in making grants under this Act of letters 
of administration with the will annexed, or with a 
copy of the will annexed, Section 195 of the said 
Succession Act shall be construed as if the words 
" and in case the Hindu Wills* Act had not been 
passed" wore added thereto ; and Section 198 of 
the said Succession Act shall be construed as if, 
after the word " intestate," the words " and the 
Hindoo Wills* Act had not been passed** were 
inserted; and Sections 230 and 231 of the said 
Succession Act shall be construed as if the words 
" if the Hindu Wills* Act had not been passed*' 
were added thereto, respectively. 

(Signed) WHITLEY STOKES, 
Secy, to the Cotmcil of the Govr.-OenL 
for inaking Laws and Begtdaiions, 

Re-published by' order of His Excellency the 
Governor in Council. 

(Signed) R. S. ELLIS, 

Chief Secretary. 



The following Act of the Governor-General of 
India in Council received the assent of His Excel- 
lency the Governor-General on the 30th August 
1870, and is hereby promulgated for general infor- 
mation:— 

Act No. XXII of 1870. 

An Act to confinn ceiiain laws affecHng European 
British Subjects. 

Whereas the Governors of the Presidencies of 
Fort St. George and Bom- 
Preamble, bay in Council, and the 
Lieutenant-Governor of 
Bengal in Council, have severally passed divers 
Acts purporting to apply generally to all persons 
within the local extent of the said Acts; and 
whereas doubts have been raised as to the validity 
of such Acts, in so far as they affect to render 
European Briti&h subjects liable to be convicted 



<;5. 



and punished by tribunals other than the High 
Courts of Judicature at Foi-t William, Madras, 
and Bombay ; and whereas doubts have also been 
raised as to the application to European British 
subjects of certain Acts of the Governor-General 
in Council : For the purpose of removing such 
doubts it is hereby enacted as follows : — 

1. Every such Act passed by the Governor of 
the Presidency of Madras in 
Council, or by the Governor 
of the Presidency of Bpmbay 
in Council, or by the Lieute- 
nant-Governor of Bengal in 
Council, shall, so far as 
regards the liability of European British subjects 
to be convicted and punished thereunder, be and 
be deemed to have been as vaJid as if it had been 
passed by the Governor- General of India in Coun- 
cil at a meeting for the purpose of mining Laws 
and Regulations* 



2. 



Confirmation of 
local Acts so far as 
regards European 
British subjects. 



Unless there be something repugnant in the 
context, all Acts heretofore 
or hereafter passed by the 
Governor-General in Coun- 
cil, which confer summary 
jurisdiction over offences, 
shall be deemed to apply to 
European British subjects, 

although such pe;aonsbe not expressly referred 

to therein. . 



Acts conferring 
summary jurisdic* 
tion over offences to 
apply to European 
British subjects. 



3. Act No. XVIIl of 1859 (to amend the laio 



Amendment of 
Act No. XVIIL of 
1859, Sections 1> 2, 
and 4. 



words " or hereafter" were 



4. 



relating to offences declared 
to he vunisniible on convic' 
Hon before a Magistk-ateJ 
shall be construed as if, in 
Sections 1, 2, and 4, after 
the word " heretofore*' the 



Nothing in this Act shall be taken to autho* 

rize a Magistrate to exceed 

Saving of limits the limits of his ordinary 

of Majgistrates ordi- jurisdiction as to the amount 

nary jurisdiction. of punishment which he 

may inflict, or to confer 

jurisdiction on any Magistrate not being a Justice 

of the Peace. 



5. All Magistrates and other persons are here- 
Indemnity clause. 



by indemnified for anything 



^ 



done before the passing ol 
this Act which might law- 
fully have been done if this Act had been then in 
force, and no suit or other proceeding shall be 
maintained against any such Magistrate or other 
person in respect of anything so done. 



(Signed) WHITLEY STOKES, 

Secy* to the CowncUjof the Govr.-GenL 
for making Laws a/ad Begvlation$, 

Be-published by order of His Excellency the 
Governor in Council. 

(Signed) R. S. ELLIS, 

Chief Secretary m 
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